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AGENDA 
Wednesday – September 21 

12:00- 1:15 p.m. Lunch with Professor Berger,  
Insights to the U.S. Supreme Court from a Former  
Circuit Court Law Clerk 

1:15 - 1:20 p.m. Introduction and Welcome  
Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP 

1:20 - 2:45 p.m. Employment Law Update  
Amy Peck, JACKSON LEWIS LLP 

2:45 – 3:00 p.m. Break 

3:00 - 4:30 p.m.   Procurement under FEMA:  Standards of Conduct  
and Prohibitions regarding Gifting 
Wendy Ellard, BAKER DONELSON PC 

4:30-5:00 p.m.  Regulatory Update and Case Law 
Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP 

Thursday – September 22 

8:00 – 9:30 a.m. Renewable Energy Certificates:  The G&T Marketplace 
James Guy, LECLAIR RYAN LLP 

9:30 – 10:45 a.m. How to Identify the Warning Signs of White Collar Crime 
Scott Haugaard, Technical Crimes Investigator 

10:45 - 11:00 a.m. Break 

11:00 – 12:00 p.m. Potential Impact of FERC Order No. 61,238, Delta – Montrose, 
Upon Wholesale Energy Contracts in Nebraska 
Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP  
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SUGGESTED POLICY LANGUAGE EXPLANATION 

PROCUREMENT CONFLICT OF INTEREST POLICY 

No [Name of Cooperative] Employee shall participate in the 
selection, award, or administration of a contract if he or she has a real 
or apparent Conflict of Interest. In furtherance of this policy, all 
Employees of [Name of  Cooperative] shall perform their duties in 
accord with the following Policy: 

 

This title paragraph sets 
forth the name of the 
Policy and the 
comprehensive 
instruction that no 
Cooperative Employee 
may participate in the 
procurement of 
contractors on behalf of 
the Cooperative where a 
Conflict of Interest 
exists. 

1. Purpose/General Rule 

 The purpose of this Policy is to provide guidance to Employees in 
identifying and handling potential and actual conflicts of interest that 
may arise in doing their job, including procurement and contract 
administration. This Policy specifically addresses those duties related 
to procurement by [Name of Cooperative].  

[. The general rule is that Employees of [Name of Cooperative] are 
obligated to avoid and disclose ethical, legal, financial, or other 
conflicts of interest involving the Cooperative, and remove 
themselves from a position of decision-making authority with respect 
to any conflict situation. This Policy places special emphasis on 
protecting against those conflicts that may arise when conducting 
business with outside vendors and contractors on behalf of [Name of 
Cooperative]. 

This Policy establishes the procedure [Name of Cooperative] will use 
to govern conflicts of interest. The Policy further establishes the 
procedure for the disclosure and monitoring of family and business 
relationships among Employees that could give rise to financial 
conflicts of interest with [Name of Cooperative].,.  

This Procurement 
Conflict of Interest 
Policy specifically 
addresses those conflicts 
of interest that may arise 
during the procurement 
process. While all 
Cooperatives should 
have a general Conflict 
of Interest Policy in 
place, this Policy 
focuses on procurement 
and is designed to keep 
the Cooperative in 
compliance with the 
Federal Guidelines to 
ensure the Cooperative 
is not denied FEMA 
reimbursement due to 
real or perceived 
conflicts of interest.   
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SUGGESTED POLICY LANGUAGE EXPLANATION 

2. Definitions 

An “Employee” is any officer or employee of the Cooperative. 

A “Conflict of Interest” is a situation that may exist if an activity, gift 
or trip influences or has the appearance of influencing the ability of 
an Employee to exercise objectivity or affects that person's ability to 
perform his or her employment responsibilities in the best interests of 
[Name of Cooperative].  It includes actions, gifts, trips, etc. that do or 
might lead the Employee to select or favor selection of a particular 
contractor in procurement or contract administration.  

[“Ethics Officer”] is the person so designated to be in charge of 
ensuring proper compliance with this Policy. 

“Family Member” means any spouse, domestic partner, parent, 
grandparent, sibling, and child, and any other relative who resides in 
the same household. 

All employees of the 
Cooperative should be 
covered by this Policy. 
While not every 
employee may be a 
decision maker or 
manager, the potential to 
influence procurement 
decisions during storm 
response and restoration 
may reach further than 
just those employees 
who may be considered 
managers or decision-
makers. Therefore, this 
Policy covers all 
employees and should 
be distributed to all 
employees of the 
Cooperative. 

The "Ethics Officer" 
can be any employee 
designated by the 
Cooperative and charged 
with distributing this 
Policy on an annual 
basis and serves as the 
point of contact for 
Employees who need to 
disclose a conflict or 
potential Conflict of 
Interest. If the 
Cooperative prefers to 
use a different term to 
refer to this person, or 
prefers to assign these 
responsibilities to a 
standing officer (e.g., 
General Manager, CEO, 
Attorney), the 
Cooperative should 
delete the Ethics Officer 
definition and replace 
the term Ethics Officer 
each time referenced in 
this Policy with the 
designated person’s title. 
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SUGGESTED POLICY LANGUAGE EXPLANATION 

3. Identification of Conflict of Interest Situations 

An Employee should be particularly careful of a real or apparent 
Conflict of Interest when the business matter at hand involves: 

1. Family Members 

2. Personal Gain 

3. Outside Business of Employee or Family Member's Gain 

Where any of these factors ARE INVOLVED {exist} with regard to a 
business DECISION, disclosure should occur in accordance with this 
Policy 

 

Three themes should 
trigger further inquiry as 
to whether a Conflict of 
Interest may exist: 

1. Family Members 

2. Personal Gain 

3. Outside Business of 
Employee or Family 
Member's Gain 

Where any of these 
factors exist with regard 
to a business, disclosure 
should occur in 
accordance with this 
Policy.  

4. Procurement Disclosures 

Particularly where procurement may be funded by the federal 
government, Employees should immediately disclose any Conflict of 
Interest or perceived Conflict of Interest to the Cooperative Ethics 
Officer and refrain from participating in the selection, award or 
administration of that contract until a determination has been made by 
the Cooperative Ethics Officer as to whether the Employee has a 
Conflict of Interest that prevents him or her from further 
participation.   

Although this Policy 
applies to all business 
decisions, this paragraph 
places a special 
emphasis on immediate 
disclosure where federal 
funding may occur to 
further establish the 
Cooperative's objective 
of avoiding any conflict 
which could violate 
federal guidelines. 
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5. Gifts and Entertainment 

No Employee may solicit or receive gifts, gratuities, entertainment or 
anything else of significant value (e.g. financial payments, awards, 
loans, services, fees, etc.) given for the purpose of influencing the 
action of [Name of Cooperative] or of the recipient. Gifts and 
entertainment received from vendors, suppliers and consultants may 
only be accepted consistent with the terms of this Policy. 

This guideline is not intended to prohibit normal business practices, 
such as meetings over meals, recreational activities, corporate items 
given to participants in meetings and conferences, or token hosting 
gifts, as long as they are of nominal and reasonable value and 
promote [Name of Cooperative]'s legitimate business interests. 

Examples of situations which would not create a Conflict of Interest 
include: 

a) business-related meals, refreshments, and recreational activities 
such as golf or picnics not exceeding a total of [$250] in value from 
any one individual or organization for any given year1; 

b) gifts from Family Members or close friends2 that are not intended 
to influence a business relationship and are not given to influence the 
recipient’s duties or responsibilities as per the Cooperative; 

c) promotional items such as caps, mugs, pens, t-shirts, etc. as long as 
generally given out freely,  and not provided to influence the 
recipient’s duties or responsibilities as per the Cooperative; 

Anyone offered any item of value (except for the above mentioned 
items.  should immediately report the offer . If an Employee believes 
there is an appropriate reason to make an exception to this Policy for 
an individual situation, he or she should contact the Cooperative 
Ethics Officer prior to accepting the gift. 

The examples listed are 
merely a few ways gifts 
and entertainment may 
be excluded from being 
conflicts while 
conducting business for 
the Cooperative. This 
Policy cannot possibly 
include every scenario 
which may give rise to a 
Conflict of Interest or 
the exceptions thereto; 
therefore, it is 
imperative that 
Employees use their 
good judgment as to 
whether a gift is meant 
to influence their 
objectivity and to 
disclose such gifts and 
entertainment to the 
Ethics Officer.  

Disclosure is the most 
important tool in this 
Policy. Where a 
question arises as to 
whether a gift could 
create a conflict that gift 
should be disclosed.  

 

We have inserted a 
suggested yearly 
maximum of $250. This 
is up to the discretion of 
each Cooperative but 
should be a number 
within reason. For 
reference, the Federal 
Standards include a 
yearly maximum of 
$50/year.  
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SUGGESTED POLICY LANGUAGE EXPLANATION 

6. Decisions Which Pose a Conflict of Interest 

If an Employee determines that a decision may create a real or 
apparent Conflict of Interest, the Employee shall make full disclosure 
to the Cooperative Ethics Officer of any facts which may indicate a 
conflict. The Employee in question shall disqualify himself/herself 
from the decision-making process regarding any business decision, 
including procurement and contract administration decisions, which 
could pose a real or perceived Conflict of Interest. . The Employee 
may request an opinion of the Cooperative Ethics Officer or Counsel 
for the Cooperative before such action is taken if the facts are in 
dispute or the situation is one that presents novel issues. 

It's important that 
disclosure take place 
prior to the decision-
making process, and that 
disqualification occur 
instantaneously until the 
Ethics Officer  can make 
a determination as to 
whether a conflict exists.

7. Disclosure and Management of Conflicts of Interest 

All potential conflicts of interest must be disclosed to the Cooperative 
Ethics Officer. . The Employee involved in the conflict situation must 
work with his/her manager and the Cooperative Ethics Officer,  to 
achieve a resolution of the conflict issue in the best interests of 
[Name of Cooperative]. Depending upon the nature of the conflict, 
this may include the Employee being removed from a position of 
decision-making authority with respect to the specific situation or 
other actions the Cooperative deems necessary to prevent or address 
the conflict. 

Disclose, disclose, 
disclose. The best way 
to protect the 
Cooperative and the 
Employee is for the 
Employee to disclose 
conflicts of interest as 
soon as they arise.  

                                                                                                                                                             
1 While it may sometimes be difficult to judge the value of gifts offered to the Cooperative's employees, it is 
important to also consider the appearance of impropriety.  Employees should refrain from accepting gifts when the 
gifts give the appearance of impropriety. Please contact the Cooperative Ethics Officer if you are unsure about the 
appropriateness of accepting gifts or social invitations. 

2 In situations where a longstanding contractor is or becomes a close friend of an Employee, a conflict could arise if 
that close friend provides the Employee with a financial benefit such as paying for meals or other gifts. Please 
contact the Cooperative Ethics Officer if you are unsure about the appropriateness of accepting gifts or financial 
benefits from a close friend who contracts business with the Cooperative. 
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SUGGESTED POLICY LANGUAGE EXPLANATION 

8. Disclosure Certificate  

Employees must complete and sign the Conflict of Interest 
Certification and Disclosure Form attached to this Policy. The 
Cooperative Ethics Officer shall maintain copies of completed Forms 
for each Employee.  Each Employee is responsible for ensuring that 
this Form is kept current and must immediately submit an updated 
Form to the Cooperative Ethics Officer if there is any material change 
to any of the information contained in the form . 

We recommend 
documented distribution 
to each Employee as the 
minimum requirement 
of this Policy. This 
paragraph covers the 
suggested additional 
option of a certification 
to be completed by each 
Employee, evidencing 
receipt of the Policy and 
disclosing any known 
issues. If the 
Cooperative desires 
executed Disclosure 
Certifications, a 
suggested form is 
attached to this Policy. 
If the Cooperative 
prefers to rely only on 
distribution of the 
Policy, the Cooperative 
should delete this 
paragraph.  

9. Disclosure of Contracts with Employees 

 [Name of Cooperative] may enter into contracts with one or more 
Employees, or entities in which they or a Family Member may have a 
material financial interest, for the provision of goods or services if the 
same opportunity is made available to other members of the 
Cooperative who are similarly situated. These contracts are to be 
procured in accordance with [Name of Cooperative]’s standard 
procedures for the type contract at issue. However, any such contract 
shall be submitted to and approved by the Board of Directors and the 
Cooperative Ethics Officer for approval (???).  If an Employee has 
any duties or responsibilities related to procurement of such contract, 
he or she shall immediately recuse from those actions, and not be 
involved in any part of the contract selection or award. 

This paragraph provides 
that Cooperatives may 
conduct business with 
Employees’ Family 
Members, but makes 
clear that the Employee 
must not be involved in 
the decision-making 
process and involves the 
Cooperative Ethics 
Officer in the process as 
a layer of protection 
against the appearance 
of a conflict.  
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SUGGESTED POLICY LANGUAGE EXPLANATION 

10. Financial Interest 

 

 If an Employee has a financial interest in any outside entity that 
conducts business with the Cooperative, then that Employee must 
disclose and avoid participating in decisions related to business with 
that entity 

The emphasis once 
again is on disclosure.  

11. Family Interests 

If a Family Member of an Employee has a financial interest , this 
interest shall be fully disclosed to [Name of Cooperative], and the 
Cooperative Ethics Officer shall decide if such interest should prevent 
[Name of Cooperative] from entering into a particular transaction, 
purchase or employment of services. The Employee with the 
interested Family Member shall not participate in any way in the 
decision to do business with such Family Member or entity. 

Family Members with 
financial interests as 
defined in Paragraph 10 
should be disclosed.   

12. Disqualification 

If an Employee is determined to have a real or apparent Conflict of 
Interest [Name of Cooperative] will disqualify the Employee from 
acting on any matter or participating in any decision(s) that could be 
impacted by the conflict. an Employee fails to comply with this 
Policy, the selection and award of the contract is not automatically 
invalidated.  At the point the conflict is made known; the 
Cooperative’s Ethics Officer will immediately review all pertinent 
facts and make a determination as to the best course of action.  If is 
determined that the action will stand, such determination will be 
documented in writing and maintained in the files of the Ethics 
Officer. 

An Employee's 
disqualification from the 
decision-making process 
is critical to compliance 
with this Policy. 

13. Consequences for Failure to Comply with Policy 

Any Employee that does not comply with this Policy shall be subject 
to disciplinary action, including termination, if so warranted by the 
offense. 

Real consequences must 
exist to enable the 
Cooperative to enforce 
the Policy.  

14. Review of Disclosure Certifications 

The Cooperative Ethics Officer shall annually review all Conflict of 
Interest Certification and Disclosure Forms and generally monitor 
compliance with this Policy. 

If the Cooperative 
determines to rely only 
on distribution of the 
Policy, this paragraph 
should be deleted.  
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SUGGESTED POLICY LANGUAGE EXPLANATION 

15. Interpretation 

This Policy cannot describe all conflict of interest situations that may 
arise involving the Cooperative. Therefore, Employees must use good 
judgment to avoid any appearance of impropriety. Appropriate 
circumstances may also justify exceptions to the application of this 
Policy. If you have any questions about this Policy or its application, 
please err on the side of caution and transparency and seek advice 
from the Cooperative Ethics Officer. 

 

16. Annual Distribution of Policy 

This Policy shall be distributed by the Cooperative Ethics Officer to 
all Employees on an annual basis. 

Regular distribution of 
the Policy ensures that 
all Employees are aware 
of the Policy. We 
recommend this as the 
minimum.  

17.  A suggested form for 
adoption of this Policy 
by the Cooperative's 
Board of Directors, if 
approval by the Board is 
required. 

18. Appendix A Example Conflict of 
Interest Situations 

19. Appendix B An optional Conflict of 
Interest Certification and 
Disclosure Form  
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APPENDIX A 

Procurement Conflict of Interest Policy 

 

Date Adopted:            
   
        President 

Date Effective:           
   
        Secretary 
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APPENDIX A 

EXAMPLES OF CONFLICTS OF INTEREST ACTIVITIES AND RELATIONSHIPS 

The following activities illustrate types of potential or actual conflicts of interest that should be 
avoided and disclosed, as applicable, in accordance with this Policy. The list is not all inclusive 
and is intended only to provide guidance. 

 Self-benefit: Using your position or relationship within the Cooperative to promote your 
own interests or those of your family, including use of confidential or privileged 
information acquired in the course of employment at [Name of Cooperative] for benefit 
or gain of yourself or a Family Member. 

 Influence peddling: Soliciting benefits for yourself or a Family Member from outside 
organizations in exchange for using your influence to advance the interests of that 
organization within the Cooperative. 

 Other business relationships and dealings: Approving contracts with organizations in 
which you or a Family Member have a significant financial or other interest or 
relationship, particularly if you are in a position to influence major decisions, are 
responsible for review, negotiation and approval of the contracts, or otherwise direct the 
Cooperative's business dealings with that business or entity. 

 Outside commitments: Participating in social or political activities is not restricted as 
long as you participate as an individual and not as a representative of the Cooperative. 

 Property transactions: Directly or indirectly leasing, renting, trading, or selling real or 
personal property to or from the Cooperative. 

 Use of the Cooperative property for personal advantage: Using or taking Cooperative 
resources, including facilities, equipment, personnel, and supplies, for private use or other 
unauthorized non-Cooperative activities. 

 Recording or reporting false information: Misrepresenting, withholding, or falsifying 
relevant information required to be reported to external parties or used internally for 
decision-making purposes, in order to derive personal benefits. 

 Dealings with Vendors or Contractors: Personally accepting anything of value from 
organizations or individuals that have or will have proposals pending before [Name of 
Cooperative] or do business with the Cooperative. 
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APPENDIX B 

CONFLICT OF INTEREST CERTIFICATION AND DISCLOSURE FORM 

As described by [Name of Cooperative]'s Conflict of Interest Policy, the undersigned Employee 
states: 

1. I affirm that I have received or have access to, have read, and understand the 
Procurement Conflict of Interest Policy. 

2. I agree to comply with the Procurement Conflict of Interest Policy. 

3. Based upon my good faith belief, to the best of my knowledge, and except as 
disclosed below, I certify that I currently comply with the Policy. 

4. I disclose the following information or facts regarding any potential Conflict of 
Interest or any actual Conflict of Interest that could impact my compliance with the 
Procurement Conflict of Interest Policy: 

             
             
             

5. Upon discovering any information or fact regarding any potential or actual Conflict of 
Interest that could impact my compliance with the Procurement Conflict of Interest 
Policy, I agree to disclose this information or fact to the Cooperative Ethics Officer. 

6. If I do not comply with the Procurement Conflict of Interest Policy, I agree to any 
sanction, disqualification, removal or other action taken under the Policy, consistent 
with law and Cooperative Bylaws. 

 

              
Printed Name      Signature 

              
Title of Employee     Date 
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Procurement under FEMA's PA 
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Escalation of Catastrophic Losses in U.S.
Inflation Adjusted Dollars
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Natural Catastrophic Events Global 1980 – 2013
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A Picture Speaks a Thousand Words
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When You Need to Go From This….
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To This….As Quickly as Possible 
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So You Can be This! 
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FEMA Public Assistance Program

• Provides reimbursements to State and local governments and certain non-
profit organizations for:

•Debris Removal and Emergency Protective Measures

•Repair, Restoration, or Replacement of facilities

•Governed by the Robert T. Stafford Disaster Relief and Emergency 
Assistance Act (the “Stafford Act”)

• Implemented by Title 44 of the Code of Federal Regulation

• FEMA Public Assistance Program and Policy Guide (“PAPPG”) issued in 
January 2016 provides additional guidance

• Some specific FEMA policies have survived
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Eligibility Criteria

Four main components:

• Cost

• Work

• Facility

• Applicant
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Eligible Applicant

Four types of eligible Applicants:

1. State Governmental Agencies

2. Local Governments and Special Districts

• Includes Public Power / Munis

− Private Non-Profit Organizations that provide essential 
governmental type services

• Includes Rural Electric Coops

− Federally recognized Native American Tribes
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Eligible Facility

• Any building, works, system, or equipment or any improved and 
maintained natural feature that is owned by an eligible Applicant

• Must be:

• the responsibility of an eligible applicant;

• located in a designated disaster area;

• not under the specific authority of another Federal agency; and

• in active use* at the time of the disaster

*Primary use must be for eligible purpose (50% of space or time)
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Eligible Work

To be eligible for funding, disaster recovery work performed on an 
eligible facility must:

•Be required as the result of a major disaster event;

•Be located within a designated disaster area; and

•Be the legal responsibility of an eligible applicant.
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Eligible Cost

Generally, costs that can be directly tied to the performance of eligible 
work are eligible. Such costs must be:

•Reasonable and necessary to accomplish the work;

•Compliant with Federal, State, and local requirements for 
procurement; and

•Reduced by all applicable credits, such as insurance proceeds and 
salvage values.
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Procurement: DHS OIG Audit Results FY 2014

• By far the largest single target area for DHS-OIG

• Resulted in 32 recommendations related to recipient 
(grantee) and subrecipient (subgrantee) failures to 
adhere to the federal procurement standards

• OIG recommended up to $61,654,399 in disallowed 
costs
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Most Common OIG Findings

− Noncompetitive contracting practices

− Failure to include required contract provisions

− Failure to employ required procedures to ensure 
small/minority/women-owned firms are used

− Cost-plus-percentage-of-cost contracting

 Noncompliance with the federal procurement 
requirements may be considered a material failure to 
comply with the term of the award
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Super Circular (2 C.F.R. part 200)

• “Uniform Administrative Requirements, Cost Principles, and Audit 
Requirements for Federal Awards” a/k/a the “Super Circular”

• Federally funded grant work must comply with Super Circular 
procurement requirements

• Applies to disasters on or after December 26, 2014

• Failure to comply with the Super Circular’s requirements may result 
in ineligibility for federal assistance or retroactive deobligation of 
previously provided funds

• Procurement standards can be found at 2 C.F.R. § 200.317-326
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Overview of Procurement in the Super Circular

• General procurement standards (2 C.F.R. § 200.318)

• Competition (2 C.F.R. § 200.319)

• Methods of procurement (2 C.F.R. § 200.320)

• Contracting with small and minority businesses, women’s business 
enterprises, and labor surplus area firms (2 C.F.R. § 200.321)

• Procurement of recovered materials (2 C.F.R. § 200.322)

• Contract cost and price (2 C.F.R. § 200.323)

• Awarding agency/pass-through entity review (2 C.F.R. § 200.324)

• Bonding requirements (2 C.F.R. § 200.325)

• Contract provisions (2 C.F.R. § 200.326 and Appendix II)

18
www.bakerdonelson.com
© 2014 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

General Procurement Standards

2 C.F.R. § 200.318 identifies EIGHT general procurement standards, 
some of which are mandatory (and three others that are encouraged). 

•Procurement procedures – follow your own but must be compliant with 
State/local/federal;

•Maintain oversight to ensure that contractors perform in accordance 
with their contract;

•Avoid unnecessary or duplicative purchasing;
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General Procurement Requirements (cont’d)

• Award contracts to only responsible contractors; 

• Maintain records sufficient to detail the history of procurement;

• Only use time and materials contracts after a determination that no 
other contract is suitable and if the contract includes a price ceiling;

• Be responsible for the settlement of all contractual and 
administrative issues arising out of procurements;

AND
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General Procurement Requirements: Last but not Least

• Maintain written standards of conduct
covering conflicts of interest and 
governing the performance of 
employees engaged in the selection, 
award, and administration of contracts

2 C.F.R. § 200.318(c)
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Written Standard of Conduct: Basic Requirements

• Must be WRITTEN

• Must Cover:

− Conflicts of Interest

− Performance of employees engaged in the selection, 
award, and administration of contracts

• Must provide for Disciplinary Actions

• Must cover “organizational conflicts of interest” if the non-
Federal entity has a non-governmental parent, subsidiary, or 
affiliate
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Written Standard of Conduct: Mandatory!!

• NRECA Sample Conflict of Interest Policy

• Make sure you are complying with your Policy

• Recommendations:

− Include an Acknowledgment Form

− Provide for Annual Distribution

− Consider Annual Training

− Designate one person to manage compliance

• KEEP RECORDS OF ALL ACTIONS
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Conflicts of Interest: General Prohibition

• No employee, officer, or agent:

− must participate in the selection, award, or 
administration of a contract 

− supported by a Federal award 

− if he or she has a real or apparent conflict of 
interest
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Conflicts of Interests: General Prohibition (cont)

• Continuing prohibition

−“Administration” means this continues beyond procurement and 
award; the person managing your contracts is subject to this also

• Real or “apparent” conflicts

−We are all honest – BUT be mindful of anything that may give the 
appearance of impropriety 

• So what is considered a conflict of interest?
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Conflicts of Interests: Financial or Other Interests 

• Per 2 C.F.R. 200.318(c)(1):

Such a conflict of interest would arise when the 
employee, officer, or agent, any member of his or her 
immediate family, his or her partner, or an organization 
which employs or is about to employ any of the parties 
indicated herein, has a financial or other interest in or a 
tangible personal benefit from a firm considered for a 
contract. 
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Financial or Other Interest, Personal Benefit

• FEMA has advised that the following examples as types of things 
that may indicate a prohibited “financial or other interest”

− Compensation, including wages, salaries, commissions, 
professional fees, or fees for business referrals; 

− Consulting relationships (such as commercial and professional 
consulting and service arrangements); 

− Investment in the form of stock or bond ownership or partnership 
interest; 

− Real estate investments; and 

− Business ownership 

• Exclude vendors that assist with RFPs, specifications, SOW 
2 C.F.R. 200.319(a)
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Conflicts of Interests: Gifts and Gratuities

• Per 2 C.F.R. 200.318(c)(1):

The officers, employees, and agents of the non-Federal 
entity must neither solicit nor accept gratuities, favors, or 
anything of monetary value from contractors or parties to 
subcontracts. 
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Gifts and Gratuities: No Soliciting; Consider Implications

Never solicit/coerce any gift or accept any gift 
that could be interpreted as in exchange for 
performance of an official act.

Avoid accepting gifts from the same or different 
sources on a basis so frequent that a 
reasonable person would be led to believe the 
employee is using his public office for private 
gain.
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Basic Definitions: Gifts

• A "gift" is defined as "any gratuity, favor, discount, 
entertainment, hospitality, loan, forbearance, or 
other item having monetary value"   

• Includes "services as well as gifts of training, 
transportation, local travel, lodgings and meals, 
whether provided in-kind, by purchase of a ticket, 
payment in advance, or reimbursement after the 
expense has been incurred" 

5 C.F.R. § 2635.203(b)
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Basic Definitions: Gifts - Exclusions 

• The following are excluded form the definition of 
“Gift”:
− food and refreshments offered other than as part of a meal;

− items with little intrinsic value, such as plaques, certificates, and 
trophies, which are intended solely for presentation;

− discounts/benefits, including favorable rates and commercial 
discounts, available to the public or to a class of persons;

− prizes given to competitors in contests or events, including 
random drawings, open to the public

5 C.F.R. § 2635.203(b)
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Basic Definitions: Prohibited Source

• A "prohibited source" is defined as any person who:

−Is seeking official action by the employee's agency;

−Does business or seeks to do business with the employee's 
agency;

−Conducts activities regulated by the employee's agency;

−Has interests that may be substantially affected by performance or 
nonperformance of the employee's official duties; or

−Is an organization a majority of whose members are described in 
paragraphs (d)(1) through (4) of this section. 

5 C.F.R. § 2635.203(d). 
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Basic Definitions: Prohibited Source (cont)

• The determination as to whether a vendor is a prohibited 
source should be made at the time the gift is presented:

− Recommend you have a consistent standard, applicable 
regardless of existence or potential existence of federal 
funding

− No express requirement to make prospective assumptions 
about whether an entity may later become prohibited 

− But, consider whether to wall-off employees based on 
items properly accepted prior to the procurement, need to 
ensure no appearance of impropriety and document cost 
analysis 
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Prohibition Against Gifts and Gratuities:  Exceptions

• Per 2 C.F.R. 200.318(c)(1):

However, non-Federal entities may set standards for 
situations in which the financial interest is not substantial 
or the gift is an unsolicited item of nominal value.

GREAT, BUT WHAT DOES THIS MEAN? 
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Gifts and Gratuities:  Exceptions – Federal Standards

• Exceptions should be in writing and included in your Standard of 
Conduct / Conflict of Interest Policy

• Exceptions need to be:

− Reasonable, 

− Consistently Enforced,  and 

− Defensible to FEMA and/or the DHS-OIG

• FEMA has advised the Standards of Ethical Conduct for Employees 
of the Executive Branch (the "Federal Standards") will be considered 
a "useful guide" in analyzing exceptions.  

− Specifically, regulations at 5 C.F.R. Part 2635, Subpart B-Gifts 
from Outside Sources, Sections 201-205. 
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Exceptions:  Nominal Value

• Meals, Entertainment, Outings, Tickets

• Set an Amount in your Conflict of Interest Policy:
− Federal Standards set value of $20 or less per source per 

occasion, or $50 in a calendar year.

− Congress has value of $50 per source/occasion or $100 per year

− NRECA Sample includes $250 per year for any one individual or 
organization

• Watch out for gifts from multiple persons from one 
vendor 

36
www.bakerdonelson.com
© 2014 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

Exceptions:  Widely Attended Gatherings

• Large Conferences, Trips

• Outings that do not fall under the Nominal Value 
Exception

• First, consider whether the item of value is being 
provided by:

− the general entity/person who is hosting the event, or

− by a vendor/contractor.
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Exceptions:  Widely Attended Gatherings (cont)

• From the Sponsor/Host:

−may accept an unsolicited gift of free attendance at all 
or appropriate parts of the gathering

−may accept free attendance if a speaker at the event

• From a vendor/contractor:

−may accept an unsolicited gift of free attendance at all 
or appropriate parts of the gathering if more than 100 
persons are expected to attend and the gift of free 
attendance has a market value of $375 or less. 

5 C.F.R. 2635.204(g)
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Exceptions:  Widely Attended Gatherings (cont)

• Focus should be on a balance of:

−whether attendance to the conference/event is 
furthering the business interests of the Coop,

−whether the value is large enough that it could be 
seen as an attempt to improperly influence, and

−whether the value is directed/intended to influence a 
specific person.



20

39
www.bakerdonelson.com
© 2014 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

Exceptions:  Widely Attended Gatherings (cont)

• Ex: If a vendor provides a sponsorship payment of 
$2,000 to the host of an event, and the payment is used 
to cover the greens fees of a foursome of Coop CEOs:

− If the vendor does not choose specific persons - fine

− If the vendor directs the payment to specific persons, 
murky waters – would consider all factors closely

− If the vendor directs the payment to specific persons, 
and ask to play on the team with the Procurement 
Agent of a Coop that just issued an RFP - NO
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Exceptions:  Widely Attended Gatherings (cont)

• Things to consider:

− importance of the event to the cooperative, 

− the nature and sensitivity of any pending matter affecting 
the interests of the person who has extended the 
invitation, 

− the significance of the employee's role in any such 
matter, 

− the purpose of the event, 

− the identity of other expected participants,

− and the market value of the gift of free attendance. 

5 C.F.R. 2635.204(g)(3) 
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Exceptions: Other Lesser Relevant to Coops

• Gifts Based on a Personal Relationship
−But beware if an entity is paying for the gift (not the individual) and 
the motivation for the gift appears to be based on a business 
relationship rather than personal. 

• Discounts and Similar Benefits as long as widely available and 
not based on position

• Awards

• Gifts Based on Outside Business or Employment Relationships
−But beware - the “outside” relationship must be actual motivation

• Social Invitations from Persons other than Prohibited Sources
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Common Questions: Options for Handling

• ALWAYS Comply with your written Policy

• Require Disclosure of any potential Conflicts so the 
affected person can be excluded from the procurement and 
administration of any contracts for the subject vendor

• Always conduct the cost analysis required by 2 C.F.R. 
200.323 to help support all procurement decisions

• For any decisions implicating a potential conflict, document 
all communications and decisions, including the manner 
handled
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Common Questions:  Affiliated Cooperatives

• Many Coops own or have some sort of interest in a separate entity: 

− Separate Coop to allow for cooperative supply of materials, 

− G&T Coops to provide power, 

− Entities to manage charitable interests, community outreach

• Super Circular addresses “organizational conflicts of interests”:

− Requires written Standards of Conduct

− Defined as “because of relationships with a parent company, 
affiliate, or subsidiary organization, the non-Federal entity is 
unable or appears to be unable to be impartial in conducting a 
procurement action involving a related organization” 2 C.F.R. 
200.318(c)(2)
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Common Questions:  Charities Associated with Coops

• If donations/prizes are solicited from a large group, not 
targeting – cast a wide net

• Need to be clear – being given to the specific charity, not Coop

• Beware the “Indirect” Gift - A gift which is solicited or accepted 
"indirectly" includes one given with the cooperative employee's 
knowledge to his/her family member because of that person's 
relationship to the employee, or given to any other person, 
including any charitable organization, on the basis of 
designation, recommendation, or other specification by the 
cooperative employee. 
5 C.F.R. § 2635.203(f).
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Common Questions:  Annual Meetings

• What about small items provided by vendors for attendees to annual 
meeting?

− Need to look at whether items provided to host of meeting or 
directly to attendees,

− Size of the items,

− Timing and ability to direct items to specific Coops (i.e., if a 
vendor asks to provide gifts to South Florida Coops after a big 
hurricane),

− Make sure not in conflict with your WRITTEN Policy,

− Coop personnel involved in procurement should NEVER solicit 
items from current/potential vendors.
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Common Questions:  Written Policy Scope

• Do I have to adopt a policy that conforms exactly with the Federal 
Standards?

− No, the Federal Standards are a guideline but are written with a 
different audience, different scope.

− Most important thing is to have a written Policy and enforce it 
consistently.

• Who should my Policy apply to?

− Super Circular indicates that the Policy must at a minimum cover  
employees, officers, and agents involved in  selection, award, or 
administration of a contract

− Problem is, during emergency situations, this can be very broad. 
Recommendation is to have broadly applicable Policy.  
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Common Questions:  Has FEMA Ever Acted on a 
Perceived Conflict?  

• YES – but in more egregious situations:

− Beware of familial relationships, whether involving procurement 
decisions or administration of contracts (including monitoring)

− Beware of seemingly innocent business conflicts that could be 
perceived as a financial interest (ex: renting a building to a 
contractor)

− Beware of anything that gives appearance of impropriety

 if in doubt – exclude the Coop personnel involved

 if still in doubt, ex: if vendor has given gifts/donations to Coop 
as an entity, consider excluding vendor form pending actions 

 if you cannot – DOCUMENT ALL ACTIONS / DECISIONS
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Final Thoughts: Procurement and Standard of Conduct

 HAVE A WRITTEN POLICY and always comply with it

 KEEP RECORDS of all actions and decisions

 FOLLOW ALL PROCUREMENT REQUIREMENTS

• Sealed bids/proposals help assure that even where 
potential conflicts/issues are later discovered, did not 
affect the outcome of a procurement. 

• Will support the reasonable costs of the work. 
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WHY DOES THIS MATTER? 

FEMA Options After Non-Compliance with Grant Terms and 
Conditions (2 C.F.R. § 200.338)

Temporarily withhold cash payments pending correction of the 
deficiency

Disallow all or part of the cost of the activity or action not in 
compliance 

Wholly or partly suspend or terminate the Federal award 

Initiate suspension or debarment proceedings

Withhold further awards for the program 

Take other remedies that may be legally available 

50
www.bakerdonelson.com
© 2014 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC

Disputes in Public Assistance Program 

• Basic eligibility for assistance

− Applicant eligibility: tribe, local government, non-profit

− Scope of damage, cause of damage

− Repair vs. Replacement: 50% rule

− Relocation

• Reasonable cost and procurement

− Competitive bids/illegal forms of contract

− Change orders

− Failure to provide proper preferences: minorities, local preference

• After closeout: Deobligation of funds spent

− OIG audit

− Change in FEMA policy
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Audits

• Audits by both federal and state agencies

− State: acting as sub-grantor to local governments, and 
responsible for proper use of funds (including state cost share

− Federal: Office of Inspector General (OIG)

 Present preliminary report at OIG closeout meeting

 Opportunity to respond to findings

 Recommendation to FEMA program staff – may recommend 
disallowance of funds already spent 

 An OIG Audit cannot itself be appealed; a FEMA 
“Deobligation” based on OIG audit findings can be appealed
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Administrative Appeals Process 

• Stafford Act Sec. 423 (42 U.S.C. 5189a):

Right of appeal - Any decision regarding eligibility for, from,
or amount of assistance under this title may be appealed within 60 days 
after the date on which the applicant for such assistance is notified of the 
award or denial of award of such assistance.

• Two levels of administrative appeal (44 C.F.R. 206.206):

•First appeal: to FEMA Regional Administrator – Include Everything

•Second Appeal: to FEMA Asst. Administrator for the Disaster Assistance 
Directorate (Headquarters) 
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Administrative Appeals: What Can Be Appealed

• Applicants can appeal from “any determination previously 
made related to an application for or the provision of Federal 
Assistance”

− A Project Worksheet written for less than amount applicant 
contends is eligible

− A letter deobligating funds before they are spent

− A letter requesting return of funds already spent

• Applicants cannot appeal from:

− Oral Guidance

− Audits of the Inspector General – but “deobligations” based on 
OIG audit findings can be appealed
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Administrative Appeals: When to Appeal

“within 60 days from receipt of a notice of the action being appealed”

•Do not miss regulatory appeal deadlines:

− Even if you are still informally “discussing” with FEMA staff

− Be sure you can document 
the date of receipt

− Lawyers love to win with 
technical arguments!
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Administrative Appeals: How to Appeal

• Minimum Requirements and Formatting:
• In writing
• Specify monetary amount in dispute
• Contain documented justification of your position
• Specify the provisions of Federal (FEMA) law, regulation, or policy with 

which you believe FEMA’s initial determination is inconsistent

• Suggested Approach:
• Make sure you understand rationale for denial
• Research FEMA guidance applicable to your appeal
• Include new information supportive of your position if possible
• Ensure that your appeal is self-contained; include copies of everything; 

do not assume reviewer has access to historical documents
• Work with Grantee personnel (Branch Director, Project Officer, 

contractors)
• Ask for suggestions; is there anything NEW you can provide?
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Working with Congress on Disasters 

• Do your homework

− Know the facts, issues, laws, 
regulations, etc.

− Know the member (e.g. committee 
assignments, seniority)

• This is NOT partisan

• You will know when to get help

• Start low and then work high

− Start with district staff and FEMA JFO 
before you go to D.C.

• Save your big guns for when you need 
them
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Final Thoughts: Tips for Working with FEMA

 Maintain good working relationships with your FEMA/Grantee 
assigned personnel. 

 FEMA’s Public Assistance Program is complicated; know what to 
expect. Understand FEMA lingo and use to your advantage.

 DO NOT IGNORE PROCUREMENT REQUIREMENTS.

 Document everything: damage assessments, procurement 
compliance, costs.

 Keep records of meetings. Prepare minutes and submit to 
FEMA/Grantee personnel to confirm or correct. 

 Use the administrative appeals process when necessary.
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Questions?

Wendy Huff Ellard

601.969.4681

wellard@bakerdonelson.com 
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Procurement under FEMA's PA 
Program: Standards of Conduct and 
Prohibitions re Gifting 



SolarCity Corp. v. Salt River Project Agric. Improvement, No. CV-15-00374-PHX-DLR, 2015 
WL 6503439 (D. Ariz. Oct. 27, 2015) 

SolarCity Corporation (Company) sells and leases roof top solar systems to residential and 

commercial customers and public power and water utility (Utility) offers incentives to customers 

who install the systems, providing them with lower program prices. Eventually Utility adopted 

new service terms and price plans which resulted in a 65% rate increase for customers with rooftop 

solar systems. Company sued Utility for violation of federal and state antitrust laws. The Court 

found that Company had adequately alleged antitrust injury due to the fact that Company and 

Utility were the only economically feasible sources of electricity for consumers in Utility’s service 

area. The Court also allowed federal claims against Utility for monopoly maintenance, attempted 

monopolization, and intentional interference with contract. Additionally, the court concluded that 

Utility’s decision to change the market was motivated by a desire to restrict competition which 

had the effect of limiting competition and thus the Court allowed a claim of intentional interference 

with prospective economic advantage against Utility. These claims are currently up on appeal 

within the District Court of Arizona. 
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ORDER

Douglas L. Rayes, United States District Judge

*1  In December 2014, the Salt River Project (“SRP”)
announced a new rate structure for sale of retail electricity,
which included additional fees for consumers who obtain
part of their electricity from rooftop solar energy systems.
Solar energy companies, environmentalists, and other
interest groups opposed the rate change, arguing the
new fee would dissuade consumers from installing solar
energy systems. SRP approved the new rates in February
2015. Plaintiff SolarCity Corporation brings this action

challenging the new rate structure under federal and state
antitrust laws.

Before the Court are Defendant Salt River Project
Agricultural Improvement and Power District's (the
“District”) motion to dismiss, (Doc. 53), and Defendant
Salt River Valley Water Users' Association's (the
“Association”) motion to dismiss, (Doc. 52). The District
has also filed a request for judicial notice. (Doc. 54.) The
Court held oral argument on October 14, 2015. For the
reasons stated below, the District's motion to dismiss is
granted in part, the Association's motion to dismiss is
granted, and the District's motion for judicial notice is
granted in part.

BACKGROUND

I. The Parties
SolarCity is the country's “largest installer of distributed
solar energy systems.” (Doc. 39, ¶ 15.) It sells and
leases solar energy systems to residential and commercial
customers “who then use the systems to generate
electricity and thereby displace a portion of their
electricity purchases from an electric utility.” (Id., ¶ 16.)
Prior to the rate change, SolarCity “averaged almost 400

installations per month in SRP's service area.” (Id., ¶ 17.) 1

SRP is a power-and-water utility comprised of two
separate entities: the District and the Association
(collectively referred to as “SRP”). (Id., ¶¶ 18-19.) “The
Association is a private, for-profit corporation that files
reports with the state listing its Board members as
'directors' of the corporation.” (Id., ¶ 26.) It was formed
in 1903 by private Salt River Valley landowners in order
to “enter into contracts with the federal government for
the irrigation of their land.” (Id., ¶ 27.) It continues to
operate as a private corporation for the benefit of private
landowners. (Id., ¶ 29.)

The District was created in 1937 “for the purpose of
refinancing the Association's debts by issuing interest-free
bonds, thereby saving the private landowners very large
sums of money each year.” (Id., ¶ 28.) The District is
responsible for power and water storage work, and the
Association manages “water delivery as an agent of the
District.” (Id.) The revenues generated from the District's
sale of electricity subsidize the Association's “money-
losing water operations, by [$100 million] per year.” (Id., ¶
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35(b).) The District “cannot impose ad valorem property
taxes or sales taxes, enact any laws governing the conduct
of citizens, or administer [other] such normal functions
of government[.]” (Id., ¶ 40.) The Arizona Corporation
Commission (“ACC”), Arizona's public utility regulatory
authority, “has no rate-setting or review authority over the
District or its retail operations.” (Id., ¶ 42.)

II. Industry Allegations
*2  SRP operates in the Phoenix-metro area. It provides

electricity to residential and commercial customers
through a variety of plans: (1) a Standard Plan based on
per-kilowatt usage, (2) a Time-of-Use Plan where rates
vary according to the time of day, (3) a Community Solar
Plan where customers purchase power generated by solar
power plants at different rates, and (4) other governmental
and commercial plans. (Id., ¶ 56.)

SolarCity participates in this market, which it defines as
“the provision of electric power to end-use residential,
governmental, and businesses consumers [.]” (Id., ¶¶
48-49.) It alleges it “directly competes with SRP
because it offers equipment and services that provide
electricity – specifically solar-generated electricity –
to customers.” (Id., ¶ 50.) When customers purchase
SolarCity's equipment and services, it reduces the amount
of electricity they must purchase from SRP. (Id.)

SolarCity alleges “SRP has monopoly power in the
retail market within the geographic market, currently
providing more than 95% of the electricity used by retail
customers in SRP territory.” (Id., ¶ 53.) This is evidenced
by SRP's ability to “extract supra-competitive profits
from its electrical operations and use them to fund its
money-losing water operations,” as well as the high-
barriers to entry in the market. (Id., ¶¶ 54-55.) Moreover,
“[w]hether SRP customers self-generate power...or not, all
or virtually all of them still need to purchase both retail
electric power and grid access from SRP to have access to
power at times that alternative sources of power...cannot
meet the customers' needs.” (Id., ¶ 63.)

III. The Dispute
For several years, SRP provided incentives for customers
to install distributed solar systems. (Id., ¶ 72.) In 2011,
however, “distributed solar increased in popularity and
efficiency [and] SRP began to recognize that distributed
solar could become a competitive threat in the longer

term.” (Id., ¶ 78.) In response, “SRP developed its
'Community Solar' program, where customers purchase
solar-generated electricity.” (Id., ¶ 79.) SolarCity alleges
SRP implemented this program in part to ensure its ability
to perform under several output requirement contracts
with privately-owned solar farms. (Id., ¶ 80.) However, it
could not compete with distributed solar.

In December 2013, SRP lowered pricing for the
Community Solar program, and shortly thereafter,
“eliminated incentives to install distributed solar.” (Id.,
¶¶ 82, 85.) One year later, in December 2014, “SRP
announced its intent to adopt new [Standard Electric Price
Plans (“SEPPs”) ] to apply new service terms and rates to
its customers.” (Id., ¶ 89.) Around the same time, SRP held
several hearings and disclosed information relating to the
SEPPs. (Id., ¶ 91.) SolarCity participated in this process
and voiced its opposition to the SEPPs. (Id.)

On February 26, 2015, the District's Board of Directors
approved the SEPPs. (Id., ¶¶ 97, 100.) The SEPPs retain
the normal rate structure for customers that purchase all
of their electricity from SRP. (Id., ¶ 105.) These customers
are charged a specific rate per kilowatt usage along with a
fixed monthly service charge. (Id.) But for customers that
purchase electricity from SRP and also generate their own
electricity, the SEPPs impose a nearly 65% rate increase
from the previous rate structure. (Id., ¶ 107.) This increase
appears as several additional charges applicable only to
self-generating customers, as well as “reduced bill credits
for the power that distributed solar customers send back
into SRP's grid for SRP to re-sell to other customers.” (Id.,
¶ 108(c) (emphasis in original).)

*3  On March 2, 2015, SolarCity filed this action seeking
damages and injunctive relief under federal and state
antitrust laws. (Doc. 1.) On May 20, 2015, SolarCity
filed an amended complaint alleging nine counts: (1)
Monopoly Maintenance in violation of § 2 of the Sherman
Act; (2) Attempted Monopolization in violation of §
2 of the Sherman Act; (3) Unreasonable Restraint of
Trade in violation of § 1 of the Sherman Act, (4)
Exclusive Dealing in violation of § 3 of the Clayton
Act; (5) Monopoly Maintenance in violation of the
Arizona Uniform State Antitrust Act (“AUSAA”); (6)
Attempted Monopolization in violation of AUSAA;
(7) Unreasonable Restraint of Trade in violation of
AUSAA; (8) Intentional Interference with Prospective
Economic Advantage; and (9) Intentional Interference
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with Contract. (Doc. 39.) The District and the Association
both move to dismiss all counts.

REQUEST FOR JUDICIAL NOTICE

The District requests the Court to take judicial notice of
eleven exhibits, (Docs. 54-1 through 54-11). It asserts each
exhibit contains information that is publicly available and
directly related to allegations in the amended complaint.
SolarCity objects to each of these documents except
Exhibit 10, which is a copy of SolarCity's Notice of Claims
sent to SRP in March 2015, (Doc. 54-10).

Rule 201 permits courts to take judicial notice of a fact
“not subject to reasonable dispute because it...can be
accurately and readily determined from sources whose
accuracy cannot reasonably be questioned.” Fed. R. Ev.
201(b)(2). The advisory committee notes accompanying
Rule 201 “explain that '[a] high degree of indisputability
is the essential prerequisite' to taking judicial notice of
adjudicative facts and that 'the tradition [of taking judicial
notice] has been one of caution in requiring that the
matter be beyond reasonable controversy.”' Rivera v.
Philip Morris, Inc., 395 F.3d 1142, 1151 (9th Cir. 2005)
(quoting Fed. R. Ev. 201(a) & (b) advisory committee's
notes). In addition, “[b]ecause the effect of judicial notice
is to deprive a party of an opportunity to use rebuttal
evidence, cross-examination, and argument to attack
contrary evidence, caution must be used in determining
that a fact is beyond controversy under Rule 201(b).” Id.
(internal quotation marks and citation omitted).

SolarCity does not dispute the accuracy of Exhibit 10,
nor does it object to the Court taking judicial notice of
this document. Because the document is publicly available
and not subject to reasonable dispute, the Court will take
judicial notice of Exhibit 10.

The District argues Exhibits 1-4 are necessary for the
Court to apply judicial estoppel and preclude SolarCity
from taking a position inconsistent from one taken
before a different tribunal. It asserts Exhibits 1 and
2, which contain 153 pages from the record of a tax
case SolarCity filed against the Arizona Department of
Revenue and purportedly contain statements relating to
SolarCity's lack of “competition” with public utilities,
should be noticed by the Court. It also asserts Exhibits
3 and 4 contain additional evidence that SolarCity does

not “compete” with SRP in the antitrust context. But
SolarCity disputes the relevancy of the statements given
the context in which they were made. It claims the District
mischaracterizes the statements, and thus they should be
narrowly interpreted to apply only to the issues considered
during each proceeding. The Court agrees. Taking judicial
notice of the documents would require analysis of the
context in which the statements were made and may give
rise to factual issues. Such an inquiry is not appropriate at
the 12(b)(6) stage.

The District also requests judicial notice of Exhibits 5-7,
which are documents from an administrative proceeding
that purportedly indicate “the ACC has declined to certify
any retail electricity competitor in Arizona and that, as
a result, the State of Arizona has a policy in favor of

regulation, not competition.” (Doc. 63 at 7.) 2  But again,
SolarCity disputes the context in which the documents
were produced. The documents contain hearsay and
opinions of non-experts that are subject to reasonable
dispute. Taking judicial notice is not appropriate where
the Court would be required to weigh evidence without
providing SolarCity an opportunity to rebut. See Rivera,
395 F.3d at 1151.

*4  Last, the District seeks judicial notice of three self-
created documents, two of which are posted on the
District's website and contain information related to the
SEPPs, and one prepared in response to SolarCity's Notice
of Claims submitted in March 2015. (Docs. 54-8, 54-9,
54-11.) SolarCity argues the documents are irrelevant to
this case and disputes the accuracy of the statements
contained therein. It also challenges the authenticity of the
documents posted on the District's website as they contain
no information as to when they were prepared and when
they were posted online. Because these documents were
prepared by the District, and because SolarCity challenges
their content, the Court cannot conclude they are beyond
reasonable dispute.

Accordingly, the Court will only take judicial notice of
Exhibit 10. The remaining exhibits lack the “high degree
of indisputability” necessary under Rule 201, and taking
notice of the documents for the purposes suggested by the
District would require the Court to engage in evidentiary
and factual analysis inappropriate at this stage. The
District's motion is therefore granted only with respect to
Exhibit 10 and denied as to the remaining exhibits.
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MOTIONS TO DISMISS

I. Legal Standard
When analyzing a complaint for failure to state a claim
under Rule 12(b)(6), the well-pled factual allegations are
taken as true and construed in the light most favorable
to the nonmoving party. Smith v. Jackson, 84 F.3d
1213, 1217 (9th Cir. 1996). Legal conclusions couched as
factual allegations are not entitled to the assumption of
truth, Ashcroft v. Iqbal, 556 U.S. 662, 680 (2009), and
therefore are insufficient to defeat a motion to dismiss
for failure to state a claim, In re Cutera Sec. Litig., 610
F.3d 1103, 1108 (9th Cir. 2008). To avoid a Rule 12(b)
(6) dismissal, the complaint “must plead 'enough facts
to state a claim to relief that is plausible on its face.”'
Clemens v. DaimlerChrysler Corp., 534 F.3d 1017, 1022
(9th Cir. 2008) (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007)). Dismissal is appropriate when the
complaint lacks a cognizable legal theory, lacks sufficient
facts alleged under a cognizable legal theory, or contains
allegations disclosing some absolute defense or bar to
recovery. See Weisbuch v. Cty. of L.A., 119 F.3d 778, 783
n.1 (9th Cir. 1997); Balistreri v. Pacifica Police Dep't, 901
F.2d 696, 699 (9th Cir. 1988).

II. Analysis
Both the District and the Association move to dismiss
SolarCity's amended complaint. The District argues: (1)
it is absolutely immune from antitrust damages claims
under federal and state law, (2) it is immune from antitrust
liability under the state action immunity doctrine, (3)
the filed-rate doctrine bars SolarCity's claims, (4) the
Noerr-Pennington doctrine bars SolarCity's claims, (5)
SolarCity lacks standing because it fails to adequately
plead an antitrust injury, (6) SolarCity fails to state a
claim under federal or state antitrust law, (7) SolarCity's
state law claims are barred because it failed to comply
with administrative procedures, and (8) SolarCity fails
to adequately plead its tortious interference claims. The
Association's motion raises similar arguments and differs
only in that it argues (1) the amended complaint fails to
implicate it in any wrongdoing, and (2) it and the District
are not alter egos. The Court will address the Association's
motion first.

A. Allegations Against the Association

The Association argues SolarCity fails to directly
implicate it in any wrongful conduct. It claims it has
nothing to do with setting electricity rates and that the
District enacted the SEPPs on its own. The Court agrees.

An antitrust plaintiff must “include allegations specific
to each defendant alleging defendant's role in the
alleged [misconduct].” See In re TFT-LCD (Flat Panel)
Antitrust Litig., 586 F. Supp. 2d 1109, 1117 (N.D. Cal.
2008). Here, the District is alleged to be responsible
for the anticompetitive conduct – not the Association.
SolarCity does not allege that the Association had
any role in promulgating the SEPPs, nor does it
otherwise implicate the Association in any wrongdoing.
SolarCity acknowledges that the Association's functions
are limited to “managing water delivery as agent of
the District.” (Doc. 39, ¶ 28.) Moreover, SolarCity has
admitted that it did not directly allege any wrongful
conduct attributable to the Association. (See Doc. 76 at
18 (“It's true, Your Honor, that we don't specifically allege
conduct that the Association engages in as opposed to the
District[.]”).)

*5  SolarCity alleges the District and the Association
are alter egos and hold themselves out as one entity:
SRP. It alleges the District is a mere instrumentality of
the Association, and therefore both are liable for the
alleged anticompetitive conduct. The Association argues
the doctrine does not apply between a political subdivision
of the state and a private entity, and even if it does, the
Association should be able to raise the same governmental
defenses as the District.

The District is a “municipal corporation” formed
under Arizona law and entitled to “the powers and
privileges conferred...or granted generally to municipal
corporations by the constitution and statutes of the
state, including immunity of its property and bonds from
taxation.” A.R.S. § 48-2302; see also Ariz. Const. art.
13, § 7 (“Irrigation, power, electrical, [and] agricultural
improvement...districts...shall be political subdivisions of
the state, and vested with all the rights, privileges and
benefits, and entitled to the immunities and exemptions
granted municipalities and political subdivisions under
this constitution and laws of the state[.]”). The Association
is a private corporation operating for the benefit of its
shareholders. (Doc. 39, ¶ 29.)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996128764&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1217
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996128764&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1217
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_780_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_680
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022422725&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1108
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022422725&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1108
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016597462&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1022&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1022
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016597462&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_1022&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1022
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_780_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_570
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_780_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_570
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997145942&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_783
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997145942&pubNum=0000506&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_506_783&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_783
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990078031&pubNum=0000350&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_350_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_699
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990078031&pubNum=0000350&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_350_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_699
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016842447&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1117
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016842447&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1117
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016842447&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1117
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS48-2302&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART13S7&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000447&cite=AZCNART13S7&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


SolarCity Corporation v. Salt River Project Agricultural..., Not Reported in...

2015-2 Trade Cases P 79,352

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5

The alter ego doctrine is generally applied between
private parent and subsidiary corporations or between
a private corporation and one of its shareholders. See,
e.g., Gatecliff v. Great Republic Life Ins. Co., 821 P.2d
725, 728 (Ariz. 1991); Dietel v. Day, 492 P.2d 455,
457 (Ariz. Ct. App. 1972). The rationale is that a
corporation should not be used to shield assets or avoid
liability for fraud or other tortious conduct. See Dietel,
492 P.2d at 728 (“If a corporation was formed or
is employed for fraudulent purposes then clearly the
corporate fiction should be disregarded.”). Arizona courts
have not addressed whether the doctrine applies between
a political subdivision of the state and a private entity, and
other jurisdictions have refused to apply it between two
governmental entities. See Foster Wheeler Energy Corp. v.
Metro. Knox Solid Waste Auth., Inc., 970 F.2d 199, 202
(6th Cir. 1992) (rejecting the plaintiffs' attempt to hold the
city and county liable for the contractual obligations of
the city waste authority, a nonprofit corporation created
by the city and the county); McDaniel v. Bd. of Educ. of
City of Chi., 956 F. Supp. 2d 887, 896 (N.D. Ill. 2013)
(“It bears repeating that Plaintiffs have offered no Illinois
or Seventh Circuit authority that applies a corporate veil-
piercing theory to hold a municipality liable for the actions
of a statutorily-created independent corporation.”); Katz
v. Holzberg, No. 13-1726 (FSH), 2013 WL 5523488, at
*4 (D.N.J. Oct. 2, 2013) (“Katz does not provide a
single case, from New Jersey or otherwise, supporting the
application of corporate veil-piercing theory or parent-
subsidiary law to the public authority context.”); Newcrete
Prods. v. City of Wilkes-Barre, 37 A.3d 7, 14 (Pa. Commw.
Ct. 2012) (finding alter ego theory inapplicable between
a city and city redevelopment authority); DBT Yuma,
L.L.C. v. Yuma Cty. Airport Auth., 340 P.3d 1080, 1082
(Ariz. Ct. App. 2014) (finding that a county and a
statutorily-created “nonprofit civic corporation” were not
alter egos).

SolarCity cites no Arizona case or statute that permits
holding a private corporation liable for the acts of a
municipal corporation, or vice versa. Because the Court
agrees with McDaniel, which noted: “the traditional veil-
piercing analysis employed by [state] courts is ill-suited to
these circumstances,” 956 F. Supp. 2d at 897, it finds the
doctrine is not applicable to this case.

*6  Arizona law requires “such unity of interest
and ownership that the separate personalities of the
corporation and owners cease to exist.” Dietel, 492 P.2d

at 457. But SolarCity does not allege the Association has
any ownership interest in the District, nor could it, as the
District is a political subdivision of the state. It does not
allege the District has purchased shares of the Association
or that funds were commingled between the entities.
Perhaps most importantly, it fails to allege any resulting
fraud or injustice. See Loiselle v. Casa Mgmt. Grp., LLC,
228 P.3d 943, 950 (Ariz. Ct. App. 2010) (“[D]isregarding
the corporation's separate legal status [must be] necessary
to prevent injustice.” (internal quotation marks omitted)).
SolarCity's sole argument is that it would be unjust
for the District to take advantage of its status as a
political subdivision and raise its governmental defenses.
But during argument, SolarCity admitted that holding the
District and the Association as alter egos would not strip
the District of these defenses, and under Arizona law,
the District is entitled to raise them. SolarCity does not
claim that the District is used as a vehicle to shield the
Association's assets, or that it lacks the funds to satisfy an
award of damages. No fraud or injustice is present here.

Last, SolarCity asserts the alter ego doctrine applies
because the District and the Association were found to be
alter egos in Miller v. Salt River Valley Water Users Ass'n,
463 P.2d 840 (Ariz. Ct. App. 1970). In Miller, the court
held that the District and the Association were alter egos
for purposes of performing a contractual obligation owed
by the Association and later assumed by the District. Id.
at 845-46. But Miller's holding was based primarily on an
assumption agreement executed between the District and
the Association. It did not analyze whether the two entities
were alter egos based on the similarities between the two
entities.

Accordingly, because SolarCity has failed to provide any
Arizona authority applying the alter ego doctrine to a
municipal corporation and a private entity, the Court
declines to apply the doctrine in this case. The Association
is dismissed.

B. Antitrust Claims Alleged Against the District
The District raises two threshold arguments: (1) SolarCity
fails to properly allege a relevant market, and (2) SolarCity
fails to allege antitrust injury. The District also argues
SolarCity fails to adequately allege several elements of
its antitrust claims. The Court will address the threshold
issues first.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991198327&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991198327&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122501&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122501&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992130969&pubNum=0000350&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_350_202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_202
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992130969&pubNum=0000350&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_350_202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_202
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992130969&pubNum=0000350&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_350_202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_202
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030968264&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_896
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030968264&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_896
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031726051&pubNum=0000999&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031726051&pubNum=0000999&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031726051&pubNum=0000999&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026979100&pubNum=0007691&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_7691_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_14
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026979100&pubNum=0007691&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_7691_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_14
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026979100&pubNum=0007691&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_7691_14&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_14
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095962&pubNum=0004645&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4645_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1082
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095962&pubNum=0004645&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4645_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1082
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095962&pubNum=0004645&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4645_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1082
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030968264&pubNum=0004637&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4637_897&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_897
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122501&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122501&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021809905&pubNum=0004645&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4645_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_950
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021809905&pubNum=0004645&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_4645_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_950
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970129959&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970129959&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970129959&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_845
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970129959&pubNum=0000661&originatingDoc=Icbb96c007dfe11e58743c59dc984bb8e&refType=RP&fi=co_pp_sp_661_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_845


SolarCity Corporation v. Salt River Project Agricultural..., Not Reported in...

2015-2 Trade Cases P 79,352

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6

1. Threshold Issues

a. Relevant Market

SolarCity alleges violations of § 1 and § 2 of the Sherman
Act, which govern monopolization and attempted
monopolization, and § 3 of the Clayton Act, which
governs exclusive dealing. These claims are brought under
section 4 of the Clayton Act, which provides that “any
person...injured in his business or property by reason
of anything forbidden in the antitrust laws may sue
therefore[.]” 15 U.S.C. § 15(a). Each claim requires
SolarCity to allege “that the defendant has market power
within a 'relevant market.”' Newcal Indus., Inc. v. Ikon
Office Solution, 513 F.3d 1038, 1044 (9th Cir. 2008).
“Without a definition of [the relevant] market there is no
way to measure [the company's] ability to lessen or destroy
competition.” Walker Process Equip., Inc. v. Food Mach.
& Chem. Corp., 382 U.S. 172, 177 (1965).

“[T]he [relevant] market must encompass the product at
issue as well as all economic substitutes for the product.”
Newcal Indus., 513 F.3d at 1045. “The outer boundaries
of a product market are determined by the reasonable
interchangeability of use or the cross-elasticity of demand
between the product itself and substitutes for it.” Brown
Shoe Co. v. United States, 370 U.S. 294, 325 (1962).
Interchangeability and cross-elasticity of demand refer to
“the availability of products that are similar in character
or use to the product in question and the degree to which
buyers are willing to substitute those similar products for
the product.” F.T.C. v. Swedish Match, 131 F. Supp. 2d
151, 157 (D.D.C. 2000). Ultimately, “the relevant market
must include 'the group or groups of sellers or producers
who have actual or potential ability to deprive each other
of significant levels of business.”' Newcal Indus., 513 F.3d
at 1045 (quoting Thurman Indus., Inc. v. Pay N Pak Stores,
Inc., 875 F.2d 1369, 1374 (9th Cir. 1989)). The relevant
market need not “be pled with specificity,” and “[a]n
antitrust complaint therefore survives a Rule 12(b)(6)
motion unless it is apparent from the face of the complaint
that the alleged market suffers a fatal legal defect” or is
“facially unsustainable.” Id.

*7  SolarCity alleges “the relevant product market is
the provision of electric power to end-use residential,
governmental, and businesses consumers....In this market,
power may be provided by various sources, such as

through outright sale of power, or by the lease or sale of
distributed systems....” (Doc. 39, ¶ 49.) It alleges that its
rooftop solar energy systems provide customers the ability
to “generate their own electricity on their own property,”
which “reduces the amount of electricity that customers
need to buy from SRP [and] allows customers to save
money, and conserve natural resources.” (Id., ¶ 3.) In
addition, distributed solar systems and SRP's Community
Solar plan are close substitutes. (Id., ¶ 57.)

SolarCity's relevant market, though narrowly defined, is
not facially unsustainable. The product market is the
provision of electricity to residential and commercial
customers, which includes public utilities and distributed
solar systems. The geographic market extends to the
outer boundaries of SRP's service area, at which
point consumers must purchase electricity from another
regional source. Because distributed solar systems
produce electricity at a cheaper rate than from public
utilities, customers increasingly made the switch to self-
generate, reducing the amount of electricity they had
to purchase from the District. Outside of distributed
solar and public utility electricity, there are no other
economically feasible electricity sources for consumers.

The District argues that a “retail electricity market that
includes self-generated power and equipment suppliers to
self-generating customers is facially implausible.” (Doc.
53 at 21 (emphasis in original).) It asserts SolarCity's
product is not interchangeable with retail electricity
because customers who self-generate still must purchase
retail electric power from SRP. Accepting SolarCity's
market definition, “any supplier of any equipment used
to generate electricity would be included,” such as
“companies that manufacture and supply wind turbines,
hydroelectric dams, or gasoline generators.” (Id. at 20, 21.)

The fact that customers who purchase SolarCity's product
still have to purchase electricity from the District does
not undermine the interchangeability of the two products.
Customers can either purchase electricity from the
District, or they can purchase SolarCity's product (or
other distributed solar products) and generate some of
their own electricity, which reduces their need to purchase
the District's product. The extent to which the product
is entirely interchangeable is lessened, but either way,
the customer is receiving electricity. Moreover, “when a
customer can replace the services of an external product
with an internally-created system, this 'captive output' (i.e.
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the self-production of all or part of the relevant product)
should be included in the same market.” United States v.
Sungard Data Sys., Inc., 172 F. Supp. 2d 172, 186 (D.D.C.
2001) (internal quotations omitted). In addition, unlike
distributed solar, gasoline generators, wind turbines, and
hydroelectric dams are not reasonable substitutes for
public utility electricity because they are not economically
feasible options for the average consumer.

SolarCity's alleged relevant market is defined narrowly
because electricity customers allegedly have only two
economically feasible choices for obtaining electricity in
the area, either from the District or from solar power.
Prior to the District's implementation of the SEPPs,
SolarCity was installing a large number of distributed
solar systems in the District's territory. (Doc. 39, ¶ 17.)
Distributed solar systems were reducing the amount
of electricity the District sold, thereby depriving it of
business. See Newcal Indus., 513 F.3d at 1045. When SRP
imposed an extra fee for customers with self-generating
systems, customers switched back to purchasing all of
their electricity from SRP. This dynamic illustrates that
SolarCity and the District have the actual ability to
deprive each other of significant business in the relevant
market. See Newcal Indus., 513 F.3d at 1045 (quoting
Thurman, 875 F.2d at 1374).

b. Antitrust Injury

*8  In order to have standing to bring its claims,
SolarCity must demonstrate antitrust injury. “Only those
who meet the requirements for 'antitrust standing' may
pursue a claim under the Clayton Act; and to acquire
'antitrust standing,' a plaintiff must adequately allege and
eventually prove 'antitrust injury.”' Glen Holly Entm't, Inc.
v. Tektronix Inc., 343 F.3d 1000, 1007 (9th Cir. 2003)
(quoting Am. Ad Mgmt, Inc. v. Gen. Telephone Co. of Cal.,
190 F.3d 1051, 1054 (9th Cir. 1999)).

“Antitrust injury is defined not merely as injury caused
by an antitrust violation, but more restrictively as 'injury
of the type the antitrust laws were intended to prevent
and that flows from that which makes defendants' acts
unlawful.”' Glen Holly, 343 F.3d at 1007-08 (quoting
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S.
477, 489 (1977)). In addition, “'the injured party [must]
be a participant in the same market as the alleged
malefactors.”' Id. at 1008 (quoting Am. Ad, 190 F.3d at

1057). “In other words, the party alleging the injury must
be either a consumer of the alleged violator's goods or
services or a competitor of the alleged violator in the
restrained market.” Eagle v. Star-Kist Foods, Inc., 812
F.2d 538, 540 (9th Cir. 1987). “In analyzing whether [the
plaintiff] participate[s] in the same market, the focus is
upon the reasonable interchangeability of use or the cross-
elasticity of demand between the services provided by [the
plaintiff] and by [the defendants].” Bhan v. NME Hosp.,
Inc., 772 F.2d 1467, 1470-71 (9th Cir. 1985). The antitrust
laws are meant to “protect competition as a whole, not
individual competitors.” Brunswick, 429 U.S. at 488.

SolarCity plausibly alleges that it is a competitor of the
District. It claims that it “offers equipment and services
that provide electricity – specifically solar-generated
electricity – to customers. By using SolarCity's equipment
and services, customers reduce the amount of power
that consumers purchase from SRP.” (Doc. 39, ¶ 50.)
It alleges it has the ability to deprive SRP of business.
SolarCity further claims that “SRP fully recognizes
that SolarCity and other distributed solar providers are
competitors,” given that at least one SRP employee has
referred to SolarCity as “the enemy.” (Id., ¶ 51.) In
addition, “a trade group with which SRP corresponded
during the SEPPs' approval process – has published
a report noting that distributed solar is one of many
'disruptive technologies...that may compete with utility-
provided services' and that '[a]s the cost curve for these
technologies improves, they could directly threaten the
centralized utility model.”' (Id. (emphasis in original).)
SolarCity alleges the Arizona legislature has “expressly
recognized that 'self-generation' by customers reduces
demand from entities such as SRP.” (Id., ¶ 52.)

The District asserts that SolarCity does not compete with
the District as a matter of law because it has not applied
for or obtained the certificate necessary to supply retail
electricity in Arizona. But the statutes cited by the District
apply to “electricity suppliers,” which are defined as
“public service corporation[s] that offer[ ] to sell electricity
to a retail electric customer in this state.” A.R.S. §§ 40-201,
40-207. They do not apply to private companies that
provide alternate access to retail electricity.

*9  The District also argues that SolarCity fails to
allege harm to competition. But SolarCity alleges the
SEPPs “have the purpose and effect of eliminating
future distributed solar installations” and that the “only
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practicable way to escape the charges is to forgo installing
distributed solar systems or to radically reduce peak
usage,” which is impracticable. (Doc. 39, ¶¶ 107, 109.)
SolarCity further alleges the SEPPs make it “impossible
for commercial, municipal, and educational customers
to obtain any viable return on a new distributed solar
investment,” and that the “clear purpose of the SEPPs
is not to recoup reasonable grid-related costs from
distributed solar customers, but to prevent competition
from SolarCity (and other providers of distributed solar)
by punishing customers who deal with such competitors
[.]” (Id., ¶¶ 111, 113.) It asserts it has lost substantial
business because the SEPPs have “made rooftop solar
profoundly uneconomical.” (Id., ¶ 123.) These allegations
sufficiently allege harm to competition in the retail
electricity market. SolarCity has adequately alleged
antitrust injury.

2. Antitrust Claims

a. Claims Based on an Illegal Agreement

Count three alleges unreasonable restraint of trade in
violation of § 1 of the Sherman Act. Count four alleges
exclusive dealing in violation of § 3 of the Clayton Act.
Count seven alleges unreasonable restraint of trade in

violation of Arizona's antitrust act. 3  An essential element
of these counts is an illegal agreement between two or
more persons to retrain trade or exclusively deal with one
another. See 15 U.S.C. §§ 1, 14; A.R.S. § 44-1402. The
District argues SolarCity has failed to plead an agreement.

SolarCity alleges the “SEPPs are agreements (indeed,
agreements in restraint of trade) within the meaning
of the antitrust laws because they form [ ] a critical
part of the express contract that customers have with
SRP.” (Doc. 39, ¶ 118.) “The SEPPs are exclusionary
because they punish customers for dealing with SRP's
competitors by raising prices those customers must pay
for a product [.]” (Id., ¶ 119.) SolarCity alleges these
agreements restrain trade and “constitute unreasonable
exclusive-dealing agreements[.]” (Id., ¶ 119(a).)

SolarCity fails to plausibly allege an agreement or
conspiracy to restrain trade. Section 1 of the Sherman Act
“prohibits agreements that unreasonably restrain trade
by restricting production, raising prices, or otherwise

manipulating markets to the detriment of consumers.” In
re Musical Instruments & Equip. Antitrust Litig., 798 F.3d
1186, 1191 (9th Cir. 2015). Such agreements are either
horizontal (between competitors), or vertical (between
manufacturer and retailer). Id. SolarCity claims the SEPPs
are unlawful vertical restraint agreements between the
District and its customers. But an agreement requires at
least two participants, and SolarCity does not allege that
the customers agreed to restrain trade by raising rates.
Rather, the District unilaterally set price terms that have
an allegedly anticompetitive effect. Although “a single
firm's restraints directly affect prices and have the same
economic effect as concerted action might have, there can
be no liability under § 1 in the absence of agreement.”
Fisher v. City of Berkeley, 475 U.S. 260, 266 (1986).

SolarCity argues “[u]nreasonable restraints of trade are
often contained in agreements between firms and their
customers, regardless of whether the customer shares
the anticompetitive motivation of the supplier.” (Doc.
58 at 27.) But it points to no authority in support,
and finding that such an agreement exists between an
antitrust malefactor and an unwitting customer would
potentially subject the customer to criminal and civil
liability simply for entering into a sales contract. An
antitrust plaintiff must allege the antitrust defendant and
another party “had a conscious commitment to a common
scheme designed to achieve and unlawful objective.” 49er
Chevrolet, Inc. v. Gen. Motors Corp., 803 F.2d 1463, 1467
(9th Cir. 1986). SolarCity's complaint contains no such
allegations.

*10  SolarCity also fails to allege an agreement necessary
for its exclusive dealing claim. Section 3 of the Clayton
Act prohibits exclusive dealing arrangements. Allied
Orthopedic Appliances Inc. v. Tyco Health Care Grp. LP,
592 F.3d 991, 996 n.1 (9th Cir. 2010). “An exclusive
dealing arrangement is an agreement in which a buyer
agrees to purchase certain goods or services only from a
particular seller for a certain period of time.” ZF Meritor,
LLC v. Eaton Corp., 696 F.3d 254, 270 (3d Cir. 2012).
Generally, the buyer is precluded by contract, either
expressly or implicitly, from dealing with other vendors.
See id. The plaintiff must show an agreement with the
defendant, “though not necessarily [ ] explicit,” that the
buyer not purchase a competing product. Roland Mach.
Co. v. Dresser Indus., Inc., 749 F.2d 380, 392 (7th Cir.
1984).
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SolarCity fails to plausibly allege an agreement to
exclusively deal. Two scenarios exist in this case: either
customers who want to use distributed solar will pay
the extra fee, or they will not self-generate to avoid the
fee. Although the District allegedly intends the latter,
charging a higher rate to customers who use distributed
solar systems is not the same as an agreement to
exclusively deal. The amended complaint does not allege
an agreement, express or implied, in which customers will
only purchase their electricity from the District.

In sum, the complaint does not allege facts that “raise
a reasonable expectation that discovery will reveal
evidence of an illegal agreement.” Twombly, 550 U.S. at
556. Accordingly, count four will be dismissed.

b. Tying Arrangement Claim

Count three also alleges a tying arrangement under § 1
of the Sherman Act. “A tying arrangement exists when
a seller conditions the sale of one product or service
(the tying product or service) on the buyer's purchase of
another product or service (the tied product or service).”
Cty of Tuolumne v. Sonora Cmty. Hosp., 236 F.3d 1148,
1157 (9th Cir. 2001). Tying arrangements “cannot exist
unless two separate product markets have been linked.”
Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 21
(1984), abrogated on other grounds by 547 U.S. 28 (2006).
Whether separate markets exist depends “on the character
of the demand for the two items,” i.e., whether the items
are “distinguishable in the eyes of buyers.” Id. at 20. The
District argues SolarCity has failed to plausibly allege
that two distinct markets exist for grid access and retail
electricity.

SolarCity claims the District is only selling grid access if
customers also purchase electricity. It alleges “SRP uses
its appreciable market power in the grid access market
to coerce purchases from SRP in the retail market (or,
alternatively, to use its appreciable economic power in one
retail sub-market to coerce the purchase of power from
SRP in another sub-market)[.]” (Doc. 39, ¶ 164.) It further
alleges that “[t]hese markets are separate markets, as is
illustrated by the separate demand for the products and
services in each.” (Id.) SolarCity alleges the grid access
market has inelastic demand, has high barriers to entry,
and that SRP has unbundled grid access from power
sales. (Id., ¶¶ 59, 61, 63, 67.) It claims that “the growth

of distributed generation confirms that consumers have
separate demand for power and for the facilities that
enable always-on power.” (Doc. 58 at 27.)

SolarCity fails to plausibly allege that a separate
market exists for grid access. It alleges the “power
delivery system,” which includes “transmission” and
“distribution” of electricity, is the “the grid.” (Doc. 39,
¶ 61 (chart).) In other words, the grid is the delivery
system for electricity. But without electricity running
through it, the grid is simply the District's infrastructure
necessary to deliver its product to customers. Access
to this infrastructure does not provide customers the
ability to produce their own electricity, and SolarCity
does not allege otherwise. It is thus implausible that a
separate demand exists for grid access, especially given
customers “still need to purchase both retail electric power
and grid access from SRP to have access to power at
all times[.]” (Id., ¶ 63 (emphasis added).) Customers
cannot simply “plug in” to the grid and generate power.
The two products are not “distinguishable in the eyes
of” customers, see Jefferson Parish, 466 U.S. at 20, as
customers would have little use or demand for grid access
alone.

*11  SolarCity asserts this is a factual question. But its
own allegations give rise to the inference that the two
products are one and the same, not separate with distinct

markets. As such, this claim fails. 4

c. Monopoly Claims

Counts one and two allege monopoly maintenance and
attempted monopolization in violation of § 2 of the
Sherman Act, respectively. Counts five and six allege
monopoly maintenance and attempted monopolization
in violation of the AUSAA, respectively. The District
does not dispute allegations that it has monopoly power
in the relevant market. Instead, it argues SolarCity fails
to adequately plead any anticompetitive conduct because
there are no allegations of below-cost pricing or an
antitrust duty to deal. These arguments mischaracterize
SolarCity's theory and are unpersuasive.

“Section 2 of the Sherman Act makes it unlawful for
a person to monopolize or attempt to monopolize 'any
part of the trade or commerce among the several States.”'
Aerotec Intern., Inc. v. Honeywell Intern., Inc., 4 F. Supp.
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3d 1123, 1136 (D. Ariz. 2014) (quoting 15 U.S.C. § 2).
“The possession of monopoly power alone is not an
antitrust violation. It must be accompanied by an element
of anticompetitive conduct.” Id. at 1136-37. An antitrust
plaintiff must demonstrate both the monopoly power of
the defendant in the relevant market, and “'the willful
acquisition or maintenance of that power as distinguished
from growth or development as a consequence of a
superior product, business acumen, or historic accident.”'
Verizon Commc'ns Inc. v. Law Offices of Curtis v. Trinko,
LLP, 540 U.S. 398, 407 (2004) (quoting United States v.
Grinnell Corp., 384 U.S. 563, 570-71 (1966)).

In Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472
U.S 585, 595 (1985), the owner of a ski resort brought suit
under § 2 of the Sherman Act against a competing owner
of three ski resorts. The plaintiff alleged the defendant
monopolized the market for downhill skiing services by
opting out of participating in an interchangeable lift-
ticket, which provided customers access to all four resorts.
Id. The parties had jointly offered this ticket for several
years, but after the defendant opted out, the plaintiff's
market share dropped significantly because customers
found it inconvenient to only have access to the plaintiff's
resort. Id. at 594. The defendant did not dispute that it had
acquired a monopoly, but argued that it had no duty to
deal or cooperate with the plaintiff and that its conduct
was not anticompetitive. Id. at 600.

The Court disagreed. It found that although high value
has been placed on the “right to refuse to deal with other
firms,” such a right is not unqualified. Id. at 601. The
defendant “elected to make an important change in a
pattern of distribution that had originated in a competitive
market and had persisted for several years.” Id. at
603. Such a decision is not necessarily anticompetitive,
however, unless “the conduct in which it engaged to
implement that decision, can fairly be characterized as
exclusionary[.]” Id. at 604. The Court noted the important
distinction between practices that exclude or restrict
competition and those that reflect superior business
acumen, success of a business, or luck. Id. Whether
conduct is exclusionary depends on “its impact on
consumers and whether it has impaired competition in an
unnecessarily restrictive way.” Id. at 605. The Court found
the “evidence supports an inference that [the defendant]
was not motivated by efficiency concerns” and that it
“made a deliberate effort to discourage its customers from
doing business with its smaller rival.” Id. at 610.

*12  SolarCity's allegations are similar to those in Aspen
Skiing. It alleges the District is a monopolist and imposed
the SEPPs to exclude SolarCity from a market that
was previously supporting such competition: “SRP has
reversed a long-time course of conduct that had generated
customer goodwill, benefitted SRP in the short-[term]
and medium-term... for the sake of excluding longer-
term competition by preventing customers in its service
area from installing distributed solar from competitors
like SolarCity.” (Doc. 39, ¶ 119(c).) SolarCity claims
the SEPPs limit the choices of consumers because they
will decide against purchasing SolarCity's products. These
allegations plausibly allege anticompetitive conduct by an
alleged monopolist.

The District argues that SolarCity fails to allege that the
District “is willing to forsake short-term profits to achieve
an anticompetitive end.” (Doc. 65 at 16.) But SolarCity
expressly alleges this in its complaint. (See Doc. 39, ¶
119(c).) The District also claims Aspen Skiing only applies
in rare circumstances, (Doc. 65 at 16 n.9), but fails to
explain why it does not apply to this case.

Accordingly, SolarCity has plausibly alleged that (1) the
District has monopoly power, (2) it made a decision to
change the market, (3) this decision was motivated by a
desire to restrict competition, and (4) the decision has the
effect of limiting competition. Counts one, two, five, and

six survive. 5

C. State Law Claims Alleged Against the District
Count eight alleges intentional interference with
prospective economic advantage. Count nine alleges
intentional interference with contract. The District argues
these claims should be dismissed because SolarCity fails
to demonstrate that its actions were “improper.” (Doc. 53
at 29.)

SolarCity alleges SRP retroactively applied the SEPPs
by only grandfathering in customers who installed
distributed solar systems prior to December 8, 2014.
(Doc. 39, ¶ 116.) SolarCity claims SRP chose this date
to interfere with its contract with Maricopa Community
Colleges “to implement multiple solar installations,”
which Maricopa County voted to authorize on December
9, 2014. (Id., ¶ 120(b).) Coupled with SolarCity's
allegations of illegal anticompetitive conduct by the
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District, these allegations are sufficient, and these claims
will not be dismissed.

D. The District's Defenses
The District raises several defenses to SolarCity's claims,
many of which rest on its status as a political subdivision
of the state. Each will be addressed in turn.

1. Local Government Antitrust Act

The Local Government Antitrust Act (“LGAA”) provides
that “[n]o damages, interest on damages, costs, or
attorney's fees may be recovered under section 4...of the
Clayton Act...from any local government[.]” 15 U.S.C. §
35(a). “Local government” is defined in relevant part as
“a school district, sanitary district, or any other special
function governmental unit established by State law in
one or more States[.]” Id. § 34(1). The LGAA “provides
absolute immunity when the terms of the statute are met”
and “courts should strive to resolve the immunity issue as
early as possible, with minimum of expense and time to the
parties.” Sandcrest Outpatient Servs., P.A. v. Cumberland,
853 F.2d 1139, 1148 n.9 (9th Cir. 1988); see also Palm
Springs Med. Clinic, Inc. v. Desert Hosp., 628 F. Supp. 454
(C.D. Cal. 1986). “The question of whether a defendant
is entitled to absolute immunity is a question of law[.]”
Tennison v. City & Cty. of S.F., 570 F.3d 1078, 1087 (9th
Cir. 2008).

*13  The District argues it falls under the protection of the
LGAA because it is a special function governmental unit
established under A.R.S. § 48-2301. As a matter of law,
the District is a political subdivision of the state created by
state law and the state constitution. See A.R.S. § 48-2302;
see also Ariz. Const. art. 13, § 7. SolarCity's allegations
do not undermine the District's status. Consequently,
the LGAA shields the District from SolarCity's antitrust

damages claims. 6

2. Absolute Immunity under State Law

The District argues it is absolutely immune from
SolarCity's state law damages claims under Arizona law.
A.R.S. § 12-820.01 provides “absolute immunity” for
a public entity's “exercise of a judicial or legislative
function.” As a political subdivision of the state, the

District is a “public entity” under A.R.S. § 12-820(7)
(“'Public entity' includes this state and any political
subdivision of this state.”).

The District argues that ratemaking by a public utility
is a legislative function. See Arizona Corp. Comm'n v.
State ex rel. Woods, 830 P.2d 807, 812 (Ariz. 1992)
(noting ratemaking is a legislative power of the Arizona
Corporation Commission); Arizona Corp. Comm'n v.
Superior Court, 480 P.2d 988, 991 (Ariz. 1971) (same).
But the cases it cites apply to the Arizona Corporation
Commission's ratemaking power, not that of the District.
Whether the District's ratemaking power is a legislative
function is a question of fact not appropriately before the
Court.

Alternatively, the District argues it is immune because
it exercised “an administrative function involving the
determination of fundamental governmental policy.”
A.R.S. § 12-820.01(B). It asserts the rate changes were
necessary “to cover the fixed costs of maintaining the
electrical grid so that the District can provide electricity
and water to hundreds of thousands of customers.” (Doc.
53 at 8.) But this is question of fact not appropriately
addressed at this stage, and the Court will not dismiss the
state claims on these grounds.

3. Arizona's Notice of Claim Statute

The District claims SolarCity's state law claims should
be dismissed because it failed to comply with A.R.S. §
12-821.01, which requires claimants to submit a notice of
claim specifying the amount of damages it seeks against
the public entity prior to filing suit. SolarCity argues it
submitted the required notice, but the District argues it
failed to comply with the statute because it did not identify
a specific sum that it would accept to settle its claims.
“Rather, SolarCity's notice states that it 'is not willing to
settle damages independent of [the District's] consent to
cease and desist from the business practices at issue...in
a manner enforceable by court injunction or contempt
proceedings.”' (Doc. 53 at 9.)

SolarCity's notice of claim, which the Court has taken
judicial notice of, specified the amount of damages as $45
million, but conditioned settlement on injunctive relief.
(Doc. 54-10 at 2.) Conditional settlement offers do not
violate the statute, see Auble v. Maricopa Cty., No. CV
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08-1822-PHX-MHM, 2009 WL 3188378, at *3 (D. Ariz.
Sept. 30, 2009), and thus the Court will not dismiss
SolarCity's state law claims on this ground.

4. State Action Doctrine

*14  The District argues it is immune from antitrust
liability under the state action doctrine, which “exempts
qualifying state and local government regulation from
federal antitrust, even if the regulation at issue compels
an otherwise clear violation of the federal antitrust laws.”
Cost Mgmt. Servs., Inc. v. Wash. Nat. Gas Co., 99 F.3d
937, 943 (9th Cir. 1996) (internal quotation marks and
citation omitted). “A state law or regulatory scheme
cannot be the basis for antitrust immunity unless, first
the State has articulated a clear and affirmative policy to
allow the anticompetitive conduct, and second, the State
provides active supervision of anticompetitive conduct
undertaken by private actors.” F.T.C. v. Ticor Title Ins.
Co., 504 U.S. 621, 631 (1992).

The question of whether Arizona has articulated a clear
policy permitting anticompetitive conduct in the retail
electricity market and “the question of whether a state
has 'actively supervised' a state regulatory policy [are] a
factual one[s] which [are] inappropriately resolved in the
context of a motion to dismiss.” Cost Mgmt. Servs., 99
F.3d at 942-43. SolarCity alleges that Arizona has a policy
permitting competition in the relevant market and that the
District operates without supervision. (Doc. 39, ¶¶ 42, 65.)
This is all that is necessary at this stage.

5. Filed-Rate Doctrine

The District argues all of SolarCity's claims are barred by
the filed-rate doctrine, which “precludes interference with
the rate setting authority of an administrative agency[.]”
Wah Chang v. Duke Energy Trading & Mktg., 507
F.3d 1222, 1225 (9th Cir. 2007). Rates that are deemed
reasonable by a regulatory agency are insulated from
challenge. See Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577
(1981). Originally, the doctrine applied to rates reviewed
and filed by federal agencies. See id. at 578 (applying
doctrine to bar claim challenging rates set by the Federal
Energy Regulatory Commission for sale of natural gas).
Several states have adopted the doctrine, see Qwest Corp.
v. Kelly, 59 P.3d 789, 800 (Ariz. Ct. App. 2002) (listing

cases), but Arizona has not, see id.; see also Johnson v. First
Am. Title Ins. Co., No. CV-08-01184-PHX-DGC, 2008
WL 4850198, at 4 (D. Ariz. 2008) (Arizona “has never
adopted the filed-rate doctrine”).

The Court need not determine whether Arizona would
adopt the filed-rate doctrine because it does not apply
here. SolarCity does not challenge the District's electricity
rates as unreasonable, but instead alleges the District
imposed the rates to exclude it from the market. Whether
the rates are reasonable has no bearing on whether the
District engaged in anticompetitive conduct. The Court
will not dismiss SolarCity's claims on this ground.

6. Noerr-Pennington Doctrine

Last, the District argues the Noerr-Pennington doctrine
bars all of SolarCity's claims. But the Noerr-Pennington
doctrine protects those who lobby in favor of
anticompetitive governmental action, not those who
actually commit it. See Allied Tube & Conduit Corp. v.
Indian Head, Inc., 486 U.S. 492, 499 (1988). It has no
application in this case, and the District appears to have
abandoned the argument in its reply brief. (See Doc. 65.)

CONCLUSION

Accordingly, the Association is dismissed from this action.
Counts three and four, as well as SolarCity's claims
for damages under federal and state antitrust laws, are
dismissed.

IT IS ORDERED that

1. The District's motion to dismiss, (Doc. 53), is
GRANTED IN PART.

2. The Association's motion to dismiss, (Doc. 52), is
GRANTED.

3. The District's request for judicial notice, (Doc. 54), is
GRANTED IN PART.
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Footnotes
1 “Distributed solar systems generate electricity when the sun shines on them” and reduce “electric demand during the

electric system's peak hours.” (Doc. 39, ¶¶ 70-71.)

2 Citations to pages in the Court's docket are to the page numbers stamped at the top of the page by the Court's CM/ECF
system, not the page numbers at the bottom of each page.

3 The language of the AUSAA is derived from the Sherman Act, and thus the two claims will be analyzed together. See
Lake Havasu City v. Rancho Disposal Serv., Inc., 860 F.2d 1089 (9th Cir. 1988) (unpublished table decision).

4 Count three also alleges unreasonable restraint of trade in violation of § 1 of the Sherman Act. Because both theories
are implausible, count three is dismissed.

5 The District argues SolarCity's state law antitrust claims are barred by A.R.S. § 30-810(B), which requires a “party” to a
decision of the Board of the District to file an application for rehearing before it may bring an action in court. But SolarCity
claims it was not a party to the decision, and the Court has declined to take judicial notice of the evidence on which the
District relies that purportedly demonstrates otherwise. The Court will not dismiss the claims on this basis.

6 SolarCity argues the District must demonstrate that an award of antitrust damages would fall upon taxpayers in the
absence of immunity. It cites United Nat'l Maint., Inc. v. San Diego Conv'tn Ctr. Corp., 2010 WL 3034024, at *4 (S.D.
Cal. Aug. 3, 2010) in support of this requirement. But that case cites no authority for such a requirement, and the Court
finds none in the language of the statute.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Citizens Util. Bd. V. Ill. Commerce Comm’n, No. 1-15-2936, 2016 Ill. App. LEXIS 351, 2016 
WL 3227724 (Ill. App. Ct. June 10, 2016) 

In February 2015, Citizens Utility Board, an organization created by Illinois statute to represent 

and protect the interests of Illinois residential utility customers, and Environmental Defense Fund, 

a non-profit organization (collectively, Organization), filed a joint petition asking the Commission 

to approve a community-owned solar pilot program (Community Solar) utilizing virtual net 

metering in Commonwealth Edison Company’s (Company) service territory. Company’s tariff 

included a rider (Rider) that stated Company would provide net metering to “eligible customers” 

who generated their own electricity from eligible renewable sources located on the customer’s own 

premises until the load of net metering customers equaled 5 percent of Company’s total peak 

demand during the previous year. Customers who participated in net metering would offset some 

or all of their utility charge by exporting electricity generated by the customer’s renewable source 

onto the electric grid and netting their usage and generation. 

 

Organization also petitioned the Commission to modify Company’s Rider and extend net metering 

to groups of customers participating in Community Solar. Specifically, the petition requested that 

customers be permitted to share billing credits from Community Solar. The Community Solar 

facilities were not located on the customers’ own premises. The Commission determined it lacked 

authority to order Company to offer net metering to the customers, dismissed the petition and 

Organization’s request for rehearing. Organization appealed. 

 

Illinois statute required electricity providers to begin offering net metering in 2008. Company did 

so, but only to “eligible customers,” defined in the statute as retail customers who own or operate 

an eligible renewable facility located on the customer’s premises and “intended primarily to offset 

the customer’s own electrical requirements.” However, the statute did not require Company to 

offer net metering to customers contributing to the operation of a renewable facility not located on 

customers’ premises. Therefore, the Court determined that Company was not required to expand 

its net metering offering as proposed by Organization. 

 

Organization then argued that the net metering services offered by Company were not distinct from 

net metering to an expanded group of customers. Illinois statute provides that the Commission 



shall not require an electric utility to offer any tariffed service other than those services the utility 

had offered “as a distinct and identifiable service” on the date that the statute became effective. 

The Commission had concluded that Organization’s request was “sufficiently beyond” the service 

provided under Company’s Rider, thus, constituted a “new service,” and Commission lacked 

authority to require Company to provide a new service. 

 

Although the Commission had not used the phrase “distinct and identifiable service” to support 

this conclusion, the Court determined that Company’s Rider was a distinct and identifiable service 

that did not include the type of net metering service that Organization had requested. The Court 

noted that Organization’s proposal would permit sharing of net metering credits among customers 

of Community Solar which was not permitted by Company’s Rider. Further, the electric capacity 

produced by an eligible community solar facility would be counted towards the 5 percent limit and 

consequently, “eligible customers” under the Rider could be denied net metering. The Court agreed 

that Organization’s proposal constituted a new service which the Commission was prohibited from 

requiring Company to offer. The Court therefore affirmed the Commission’s decision to dismiss 

Organizations petition and deny Organizations request for rehearing. 
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2016 IL App (1st) 152936
Appellate Court of Illinois,

First District, Sixth Division.

The CITIZENS UTILITY BOARD
and Environmental Defense

Fund, Petitioners–Appellants,
v.

ILLINOIS COMMERCE
COMMISSION, Respondent–Appellee,

(Commonwealth Edison Company, Intervenor–
Appellee; the People of the State of Illinois ex rel.

Lisa Madigan and the City of Chicago, Respondents;
Environmental Law and Policy Center and Illinois

Competitive Energy Association, Intervenors).

No. 1–15–2936.
|

June 10, 2016.

Synopsis
Background: Residential ratepayers' organization and
non-profit organization filed petition requesting that
Illinois Commerce Commission initiate proceeding to
approve community-owned solar pilot program utilizing
virtual net metering in utility's service territory and order
modification to utility's tariff to extend net metering to
customers who collaboratively participated in operation
of eligible renewable electrical generating facilities not
located on their own premises. The Commission, 2015
WL 4624529, dismissed petition and denied petitioners'
application for rehearing. Petitioners filed petition for
direct review.

[Holding:] The Appellate Court, Hoffman, J., held that
Commission was prohibited from ordering utility to
implement proposed program.

Affirmed.
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Language and intent, will, purpose, or
policy
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[3] Electricity
Regulation of Charges

“Eligible customers” to whom electric utility
was required to offer net metering service
did not include customers who contributed
to operation of eligible renewable electrical
generating facility located on premises other
than their own, and thus Illinois Commerce
Commission was prohibited from ordering
utility to implement community-owned solar
pilot program utilizing virtual net metering
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John E. Rooney, of Rooney Rippie & Ratnaswamy LLP,
and Anastasia O'Brien and Thomas J. Russell, all of
Chicago, for appellee Commonwealth Edison Company.

Thomas R. Stanton, of Chicago, for appellee Illinois
Commerce Commission.

OPINION

Justice HOFFMAN delivered the judgment of the court,
with opinion.

**263  ¶ 1 The Citizens Utility Board (CUB) and
Environmental Defense Fund (EDF) (collectively referred
to as CUB/EDF) filed a joint petition with the Illinois
Commerce Commission (Commission), requesting that
the Commission initiate a proceeding to approve a
community-owned solar pilot program utilizing virtual
net metering in the service territory of the Commonwealth
Edison Company (Edison) and order a modification to
Edison's tariff to extend net metering to customers who
collaboratively participate in the operation of eligible
renewable electrical generating facilities that are not
located on their own premises. Edison filed a motion
to dismiss the petition. The Commission granted the
motion and denied CUB/EDF's subsequent application
for rehearing. CUB/EDF filed a timely petition for direct
review of the Commission's orders with this court. For
the reasons that follow, we affirm the orders of the
Commission.

¶ 2 CUB is an organization created by statute (220
ILCS 10/4 (West 2014)) and charged with the duty of
representing and protecting the interests of the residential
utility customers of Illinois (220 ILCS 10/5(a) (West
2014)). EDF is a non-profit organization whose mission is
to provide solutions to environmental problems.

¶ 3 Pursuant to a rider to its tariff known as “Parallel
Operation of Retail Customer Generating Facilities with
Net Metering” (Rider POGNM), Edison offers “net
electrical metering” to “eligible customers” who generate
their own electricity from a renewable source such as solar
panels located on the customer's own premises. Eligible
customers who participate in net electrical metering may
offset some or all of their utility charges by exporting
the electricity which they generate to the electric grid and
netting their usage and generation.

¶ 4 On February 15, 2015, CUB and EDF filed a
joint petition, requesting that the Commission approve
a community-owned solar pilot program utilizing virtual
net metering and modify Rider POGNM to Edison's tariff
to extend the net metering option to groups of customers
who collaboratively participate in the operation of
eligible renewable electrical generating facilities that
are not located on their own premises and to allow
those customers to share in the attendant billing credits
from those facilities. The tariff modification proposed
by CUB/EDF is known as “Rider Parallel Operation
of Community Generating Facilities with Virtual Net
Metering” (Rider POGVNM).

¶ 5 Edison filed a motion to dismiss CUB/EDF's petition,
arguing, inter alia: that the Commission is prohibited
under section 16–103(e) of the Public Utilities Act (Act)
(220 ILCS 5/16–103(e) (West 2014)) from requiring it
to expand net metering presently available under Rider
POGNM **264  *738  to allow customers who do not
meet the statutory definition of an “eligible customer” to
participate in net metering; that after considering whether
to allow net metering on properties owned or leased
by multiple customers that contribute to the operation
of an eligible renewable electrical generating facility but
who do not meet the statutory definition of eligible
customers, it elected not to allow net metering under those
circumstances; and that only a utility can initiate a rate
change.

¶ 6 On July 28, 2015, the Commission issued a
decision granting Edison's motion to dismiss. The
Commission found that it lacked the authority to order
the implementation of a community-owned solar pilot
program utilizing virtual net metering or to require
Edison to offer net metering pursuant to CUB/EDF's
proposed Rider POGVNM. In support of its finding,
the Commission concluded that the service outlined in
proposed Rider POGVNM is “sufficiently beyond that
service provided under * * * [Edison's] Rider POGNM
to constitute a new service [,]” and as a consequence,
section 16–103(e) of the Act prohibits it from requiring
Edison to implement the service described in CUB/EDF's
proposed tariff rider. The Commission also found that,
although section 16–107.5(l ) of the Act (220 ILCS 5/16–
107.5(l ) (West 2014)) directs an electrical provider such
as Edison to “consider” allowing meter aggregation for
purposes of net metering on properties owned or leased by

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329125401&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336444901&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238676101&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188577801&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S10%2f4&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S10%2f4&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S10%2f5&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S5%2f16-103&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S5%2f16-107.5&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=IL220S5%2f16-107.5&originatingDoc=I9dd2827531d611e6a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Citizens Utility Bd. v. Illinois Commerce Com'n, 2016 IL App (1st) 152936 (2016)

55 N.E.3d 736, 404 Ill.Dec. 262

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

multiple customers that contribute to the operation of an
eligible renewable electrical facility such as a community-
owned solar project, the decision of whether to offer net
metering under those circumstances is “in the hands of the
electricity provider.”

¶ 7 On August 26, 2015, CUB and EDF filed a joint
application with the Commission seeking a rehearing
on Edison's motion to dismiss and an order reversing
its decision of July 28, 2015. The Commission denied
the application for rehearing on September 11, 2015.
Thereafter, CUB and EDF filed their timely joint petition
for direct review of the Commission's decision with this
court. See 220 ILCS 5/10–201(a) (West 2014).

¶ 8 The Commission is an administrative agency
responsible for setting utility rates, whose powers and
duties are set forth in the Act. Consequently, we give
substantial deference to the Commission's decisions in
light of its expertise in the area of utility rate making.
Commonwealth Edison Co. v. Illinois Commerce Comm'n,
398 Ill.App.3d 510, 514, 338 Ill.Dec. 539, 924 N.E.2d 1065
(2009). On review of a decision of the Commission, the Act
requires that we consider its findings of fact to be prima
facie true and its orders and decisions to be prima facie
reasonable. 220 ILCS 5/10–201(d) (West 2014); United
Cities Gas Co. v. Illinois Commerce Comm'n, 163 Ill.2d
1, 11, 205 Ill.Dec. 428, 643 N.E.2d 719 (1994). We will
not reverse an order or decision of the Commission unless
it acted outside of its jurisdiction, its decision is not
supported by substantial evidence, or the proceeding or
manner by which the Commission considered and arrived
at its decision or order were in violation of the State or
Federal Constitutions or relevant laws, to the prejudice
of the appellant. 220 ILCS 5/10–201(e)(iv)(A)–(D) (West
2014); United Cities Gas, 163 Ill.2d at 12, 205 Ill.Dec. 428,
643 N.E.2d 719.

¶ 9 We first address the question of whether the
Commission erred in concluding that it was statutorily
prohibited from ordering the implementation of the
community-owned solar pilot program utilizing virtual
net metering as requested by CUB/EDF or from requiring
Edison to offer net metering pursuant to proposed Rider
**265  *739  POGVNM. CUB/EDF contends that net

electricity metering as contemplated by its proposed Rider
POGVNM is not a new service. It asserts that Edison
already offers net metering under Rider POGNM and
that the services outlined in its proposed Rider POGVNM

are identical with the exception that the proposed tariff
rider expands the eligible customers to include those
individuals and entities that contribute to the operation of
an eligible renewable electrical generating facility located
on premises other than their own. CUB/EDF appears
to reason that, since Edison already offers net metering
under Rider POGNM, section 16–103(e) of the Act is not
an impediment to the Commission's authority to order net
metering pursuant to its proposed Rider POGVNM.

¶ 10 Section 16–103(e) provides, in relevant part, that
“[t]he Commission shall not require an electric utility to
offer any tariffed service other than the services required
by this Section.” 220 ILCS 5/16–103(e) (West 2014).
The tariffed services which an electric utility is required
to offer pursuant to the provisions of section 16–103
include: “tariffed service[s] that it offered as a distinct
and identifiable service on the effective date of [the]
amendatory Act of 1997 [ (Electric Service Customer
Choice and Rate Relief Law of 1997) ]” (220 ILCS 5/16–
103(a) (West 2014)); “delivery services in accordance with
this Article [XVI], the power purchase options described
in Section 16–110 and real-time pricing as provided in
Section 16–107” (220 ILCS 5/16–103(b) (West 2014));
and “bundled electric power and energy delivered to the
customer's premises consistent with the bundled utility
service provided by the electric utility on the effective
date of [the] amendatory Act of 1977 [ (Electric Service
Customer Choice and Rate Relief Law of 1997) ]” (220
ILCS 5/16–103(c) (West 2014)). The only tariffed services
required by section 16–103 which are relevant to our
inquiry in this case are those services that Edison offered
as a distinct and identifiable service on the effective date
of the Electric Service Customer Choice and Rate Relief
Law of 1997 and delivery services which Edison offered in
accordance with Article XVI of the Act.

[1]  [2]  ¶ 11 When interpreting a statute, our primary
function is to ascertain and give effect to the intent of
the legislature, primarily from the language used. Business
& Professional People for the Public Interest v. Illinois
Commerce Comm'n, 146 Ill.2d 175, 207, 166 Ill.Dec.
10, 585 N.E.2d 1032 (1991). The terms used must be
considered in context with a view to the reason and
necessity for the statute and the purpose to be achieved.
MCI Telecommunications Corp. v. Illinois Commerce
Comm'n, 168 Ill.App.3d 1008, 1012, 119 Ill.Dec. 675, 523
N.E.2d 143 (1988).
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¶ 12 By definition, “delivery services” include standard
metering and billing services. 220 ILCS 5/16–102 (West
2014). Section 16–107.5(i), which is contained within
Article XVI of the Act, mandates that “[a]ll electricity
providers shall begin to offer net metering no later than
April 1, 2008.” 220 ILCS 5/16–107.5(i) (West 2014). The
parties concede that Edison offered net metering at all
times relevant to this case. However, Edison only offered
net metering to “eligible customer[s]” who are defined by
statute as “a retail customer that owns or operates a solar,
wind, or other eligible renewable electrical generating
facility * * * that is located on the customer's premises
and is intended primarily to offset the customer's own
electrical requirements.” 220 ILCS 5/16–107.5(b) (West
2014). Edison did not, and was not required to, offer,
either pursuant to section 16–107.5 or any other section
contained within Article XVI of the Act, net metering to
customers that contribute **266  *740  to the operation
of an eligible renewable electrical generating facility, such
as a community-owned solar project, that was not located
on the customer's premises. We conclude, therefore, that,
although the net metering offered by Edison pursuant to
Rider POGNM is statutorily mandated by the provisions
of Article XVI of the Act, and specifically section 16–107.5
thereof, the net metering contemplated by CUB/EDF's
proposed Rider POGVNM is not. We are left then with
the question of whether net metering service described in
proposed Rider POGVNM is a tariffed service offered
by Edison as a “distinct and identifiable service” on the
effective date of the Electric Service Customer Choice and
Rate Relief Law of 1997.

¶ 13 CUB/EDF contends that the net metering services
offered by Edison as mandated by the Act and outlined
in Rider POGNM are not distinct from net metering
to an expanded group of customers as outlined in its
proposed Rider POGVNM. CUB/EDF appears to take
the position that net metering is net metering, regardless of
the customers to whom the service is offered. It concludes,
therefore, that section 16–103(e) does not prohibit the
Commission from requiring Edison to offer net metering
to customers who operate an eligible renewable electrical
generating facility on premises other than their own.

¶ 14 In contrast, the Commission found that, regardless
of its merits, the expanded net metering service set forth
in CUB/EDF's proposed Rider POGVNM “is sufficiently
beyond that provided under * * * Edison's Rider
POGNM to constitute a new service.” Unfortunately,

the Commission did not articulate its finding using the
statutory phrase “distinct and identifiable service” to
support its conclusion that section 16–103(e) prevents
it from requiring Edison to implement the net
metering service described in proposed Rider POGVNM.
Nevertheless, we believe that implicit in Commission's
finding that the net metering described in CUB/EDF's
proposed Rider POGVNM is a “new service” is the
finding that the net metering service offered by Edison
under Rider POGNM is a distinct and identifiable service
that does not include the net metering contemplated by
proposed Rider POGVNM.

[3]  ¶ 15 CUB/EDF argue that the net metering service
which they sought to have the Commission compel is
not a “new service” because Edison presently offers net
metering to customers with eligible renewable electrical
generating facilities, albeit only those customers with
eligible facilities located on the customer's own premises.
The Commission argues that a comparison of the
provisions of Rider POGNM to Edison's tariff and the
provisions of CUB/EDF's proposed Rider POGVNM
supports its conclusion that the proposed rider constitutes
a new service. As the Commission points out, proposed
Rider POGVNM provides for an enlarged group of
customers to whom Edison would be obligated to offer
net metering, including customers other than “eligible
customers” as defined by statute. The “eligible customers”
that Edison is required to offer net metering service
to does not include customers that contribute to the
operation of an eligible renewable electrical generating
facility located on premises other than their own. The
proposed rider would permit the sharing of net metering
credits with a group of subscribing customers whose
premises are connected within five miles of an eligible
generating facility; a credit sharing that is not permitted
under Edison's current tariff. Further, Edison's current
tariff requires Edison to provide net metering to “eligible
customers” until the load of net metering customers equals
5% of Edison's total peak demand during **267  *741
the previous year. Under proposed Rider POGVNM
the electric capacity produced by an eligible community-
owned solar facility would be counted in determining
whether the load of net metering customers reached 5% of
Edison's total peak demand during the previous year, and
as a consequence, “eligible customers” otherwise entitled
to the service under the current tariff could be denied net
metering.
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¶ 16 Whether the net metering service contemplated
under proposed Rider POGVNM is sufficiently different
from the net metering service presently offered by Edison
under Rider POGNM so as to constitute a “new service”
is a conclusion reached by a comparison of the two.
We believe that the issue is one of fact. Therefore,
the Commission's finding that the net metering service
contemplated pursuant to the provisions of CUB/EDF's
proposed Rider POGVNM is a new service must be
considered as prima facie true (220 ILCS 5/10–201(d)
(West 2014)) and could only be disturbed on review if it is
not supported by “substantial evidence” (220 ILCS 5/10–
201(e)(iv)(A) (West 2014)).

¶ 17 It is not within our province to reweigh the evidence
or substitute our judgement for that of the Commission.
Village of Montgomery v. Illinois Commerce Comm'n,
249 Ill.App.3d 484, 493, 188 Ill.Dec. 725, 618 N.E.2d
1295 (1993). Based upon the record before us and our
comparison of the net metering service offered by Edison
pursuant to Rider POGNM and the net metering service
contemplated by proposed Rider POGVNM, we are
unable to find that the Commission's finding that the net
metering services contemplated by the proposed rider is
a new service is not supported by substantial evidence as
an opposite conclusion is not clearly evident. Continental
Mobile Telephone Co. v. Illinois Commerce Comm'n, 269
Ill.App.3d 161, 171, 206 Ill.Dec. 511, 645 N.E.2d 516
(1994). Further, if, as the Commission has found, the
net metering service contemplated pursuant to proposed
Rider POGVNM constitutes a new service, it follows

that it is not a tariffed service offered as a distinct and
identifiable service on the effective date of the Electric
Service Customer Choice and Rate Relief Law of 1997.

¶ 18 Based upon the foregoing analysis, we find
that the net metering service outlined in CUB/EDF's
proposed Rider POGVNM is not a tariffed service
required by section 16–103 of the Act. Consequently, the
Commission was prohibited pursuant to section 16–103(e)
from requiring Edison to offer the net metering service
contemplated by proposed Rider POGVNM or approving
a pilot program that would require Edison to offer that
service. Our holding in this regard is dispositive of this
review, and we, therefore, need not address CUB/EFD's
other assignments of error.

¶ 19 For the reasons stated, we affirm the Commission's
decision of July 28, 2015, granting Edison's motion to
dismiss, and the Commission's order of September 11,
2015, denying the application for rehearing.

¶ 20 Affirmed.

Presiding Justice ROCHFORD and Justice DELORT
concurred in the judgment and opinion.

All Citations
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Costello v. Tanner Elec. Coop., No. 73060-6-1, 2016 Wash. App. LEXIS 402, 2016 WL 885169 
(Wash. Ct. App. Mar. 7, 2016) 

Tanner Electric Cooperative (Cooperative) implemented a ‘smart meter program’ with an 

accompanying opt-out policy to satisfy privacy concerns at an additional $30.00 cost. Under the 

opt-out policy, Cooperative reads the opt-out member meter’s quarterly, bills them based on their 

estimated use for the first two months of each quarter and then bills the members based on their 

quarterly meter reading for the third month after truing up the total quarter charges by billing for 

any difference between the actual and estimated use. A number of members (Members) of 

Cooperative that chose the opt-out policy refused to pay the associated fees and sued Cooperative 

claiming the policy placed an unlawful burden on their state constitutional right to privacy, 

Cooperative had violated statutory prohibition on discrimination in providing utility service, and 

they refused to permit access to books and records relating to the program. The Court granted 

Cooperative a protective order against Members restricting the requested disclosure of certain 

confidential documents in order to protect highly confidential information. The Court also held 

that the opt-out fee was within the range charged by other electric utilities, was reasonable based 

on the associated costs with manually reading a meter and inputting usage information, and was 

also consistent with Cooperative’s bylaw requiring members to pay for energy used. As such, the 

Court upheld the smart meter opt-out policy used by Cooperative. 
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Synopsis
Background: Members of rural electrical cooperative filed
action against cooperative, alleging that fees cooperative
charged to members who opted out of its smart meter
program unlawfully burdened their constitutional right
to privacy, violated the Consumer Protection Act,
and that the members were entitled to inspect the
cooperative's books and records relating to the smart
meter program. Cooperative counterclaimed for unpaid
charges. Cooperative moved for summary judgment. The
Superior Court, King County, Timothy A. Bradshaw, J.,
granted the motion and awarded cooperative attorney
fees. Members appealed pro se.

Holdings: The Court of Appeals, Cox, J., held that:

[1] members were not entitled to access records under
terms of protective order;

[2] members were not entitled to direct access of
cooperative's records under statute allowing inspection of
books and records;

[3] cooperative was exempt from the Consumer Protection
Act;

[4] fee charged to members who opted out of smart meter
program, and billing method used for such members, did
not violate cooperative's bylaws and were not arbitrary or
capricious; and

[5] cooperative was entitled to award of attorney fees
related to its counterclaim, but not for defending against
members' claim for access to records.

Affirmed in part, reversed in part, and remanded.

West Headnotes (6)

[1] Pretrial Procedure
Protective Orders

Pro se members of electrical cooperative
were not entitled to access records of
cooperative relating to its smart meter
program under terms of protective order
allowing such disclosure only to counsel
of record or independent consultants, in
action challenging legality of fees charged
to members who opted out of smart meter
program; protective order was entered when
members were represented by counsel, records
contained highly confidential third-party
vendor and proprietary information, and
order contained no provision for disclosing
information to pro se parties.

Cases that cite this headnote

[2] Electricity
Electric Companies

Pretrial Procedure
Records and Reports in General

Pro se members of electrical cooperative were
not entitled to direct access of cooperative's
records relating to its smart meter program
under statute allowing inspection of books
and records, in action challenging legality of
fees charged to members who opted out of
smart meter program; protective order was in
place that would have allowed any counsel
or independent consultant hired by members
to inspect the records, records contained
highly confidential third-party vendor and
proprietary information, and statute did not
allow direct access to any and all documents,
no matter how sensitive or confidential. West's
RCWA 24.06.160; CR 26(c).
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Cases that cite this headnote

[3] Antitrust and Trade Regulation
Exemptions and Safe Harbors

Rural electrical cooperative was exempt from
the Consumer Protection Act, in action by
member of cooperative claiming that fees
charged to members who opted out of
smart meter program violated the Act. West's
RCWA 19.86.010(1).

Cases that cite this headnote

[4] Electricity
Rates and Charges in General

Electricity
Regulation of Charges

Monthly fee charged to members of electrical
cooperative who opted out of cooperative's
smart meter program, and billing method
used for such members, did not violate
cooperative's bylaws and was not arbitrary
or capricious; cooperative's rate and policies
were entitled to presumption of validity,
evidence on summary judgment showed that
fee was well within range charged by other
utilities, and bylaws did not prohibit billing
method.

Cases that cite this headnote

[5] Costs
Effect of Offer of Judgment or Pretrial

Deposit or Tender

Electrical cooperative was entitled to an
award of attorney fees and costs, under statute
authorizing such award to prevailing party in
action for damages where amount pleaded is
$10,000, for amount incurred in prosecution
of its counterclaim against member who
filed suit claiming fees charged to members
who opted out of smart meter program
were unlawful, but not for cooperative's
defense against the member's complaint;
cooperative's offer of settlement exceeded
amount of settlement offer, but was solely on
counterclaim. West's RCWA 4.84.250.

Cases that cite this headnote

[6] Costs
Contracts

Electrical cooperative was entitled to an
award of attorney fees and costs, under
terms of membership agreement, for amount
incurred in prosecution of its counterclaim
for unpaid fees against member, but not for
cooperative's defense against the member's
constitutional and statutory challenges to fees
charged to members who opted out of smart
meter program; agreement only allowed for
such award in actions to recover fees, and
shortly after filing complaint, member paid all
unpaid opt-out fees under protest.

Cases that cite this headnote

Appeal from King County Superior Court; Honorable
Timothy a Bradshaw, J.

Attorneys and Law Firms

Larry Costello (Appearing Pro Se) North Bend, WA,
Christy Costello (Appearing Pro Se) North Bend, WA, for
Appellant.

Joel Cartwright Merkel, Attorney at Law, Seattle, WA,
David Eldon Crowe, Al Van Kampen, Van Kampen,
Paine & Crowe PLLC, Seattle, WA, for Respondent.

Opinion

COX, J.

*1  The Costellos, who are members of Tanner Electric
Cooperative (Tanner), appeal the dismissal of their action
against Tanner for allegedly withholding Cooperative
records and imposing an unlawful monthly fee on
members who opt out of its “smart meter” program. They
also appeal orders granting Tanner summary judgment
on its counterclaim for unpaid charges and penalties, and
awarding attorney fees and costs. We affirm in part and
reverse in part.

Tanner is a cooperative electrical utility organized under
RCW 24 .06. In 2009, Tanner decided to replace its
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members' electricity meters with “smart meters” that
eliminate the need for meter reading. Because smart
meters generate detailed information about members'
electricity use, several Tanner members, including
appellants Larry and Christy Costello, expressed privacy
concerns. In response, Tanner created an opt-out policy
allowing members to keep their old meters if they paid
a $23.33 monthly fee covering the cost of reading their
meter.

The Costellos declined to participate in the smart meter
program but refused to pay the opt-out fee between
February 1, 2013 and October 15, 2013.

In May 2013, the Costellos filed this action, alleging
that the opt-out fee unlawfully burdened their state

constitutional right to privacy, 1  violated the Consumer

Protection Act, 2  and violated a statutory prohibition

on discrimination in the provision of utility services. 3

The complaint further alleged that, as members of
Tanner, the Costellos were entitled to inspect books and
records relating to the smart meter program. Tanner
counterclaimed for unpaid charges, penalties, and interest.
It also sought attorney fees and costs.

In October 2013, the Costellos paid all of their outstanding
opt-out fees. A notice accompanying their payment stated
that they did not concede the fee's validity and reserved
the right to challenge it in this action.

In February 2014, Tanner moved for a protective order
restricting the Costellos' access to certain information. In
particular, Tanner sought to limit access to information
protected by a confidentiality agreement between Tanner
and the smart-meter vendor, Aclara Technologies,
LLC. Supporting declarations and pleadings described
the confidential information as “Aclara engineering
and design data and information, drawings, security
features, technical specifications and other proprietary
information about Aclara's ... metering equipment and

communications software.” 4  The information included
Aclara's “research, development, trade secrets ... and
intellectual property” as well as information about
Tanner's smart meter system and business that allegedly
could adversely affect “Tanner's ability to protect member
power usage data and personally identifying information”

from disclosure. 5  Tanner argued that the proprietary
nature of the information and the confidentiality

agreement established the “good cause” necessary for a
protective order under CR 26(c) and justified limiting
disclosure to counsel and/or an independent expert. The
Costellos argued that Tanner failed to demonstrate good
cause and that any language restricting access to their
attorney or expert should be removed so they could
inspect the documents themselves.

*2  The Costellos then moved for partial summary
judgment on their claim for access to Tanner's books and
records. Tanner moved for partial summary judgment on
the Costellos other three claims under CR 12(c) and/or CR
56.

On March 21,2014, the court granted partial summary
judgment dismissing the Costellos' constitutional,
discrimination, and CPA claims. The court dismissed the
first two claims under CR 12 and the CPA claim under
CR 56 and Haberman v. Washington Pub. Power Supply
Sys., 109 Wash.2d 107, 171–72, 744 P.2d 1032 (1987),
amended, 109 Wash.2d 107, 750 P.2d 254 (1988). The court
denied the Costellos' motion for summary judgment on
their access to records claim.

The court also granted Tanner a protective order
restricting access to confidential information. The order
states in pertinent part:

a receiving Party may disclose Highly Confidential
Documents or the information contained in such
Documents only to the receiving Party's counsel of
record in this Litigation, and/or to independent experts
or consultants for the receiving Party who have signed
the “Acknowledgment and Agreement to Be Bound.”
[ 6 ]

The order defines “Attorneys” as “counsel of record.”
The order further provides that “[a]ny party may apply ...
for a modification of the Protective Order.” After the
court entered the protective order, the Costellos' counsel
withdrew and they proceeded pro se.

Tanner then moved for summary judgment on the
Costellos' access to records claim. At the hearing on the
motion, the Costellos argued that they were entitled to
view the “highly confidential” documents under RCW
24.06.160, the corporate books and records statute. They
further argued that Tanner had not shown good cause for
the protective order and was abusing the “confidential”
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designation permitted by the order. Tanner's counsel
responded that the Costellos' access to records claim was
moot because Tanner had either provided, or stood ready
to provide to counsel or an expert, the requested records.
When the court asked what effect the Costellos' current
pro se status had under the protective order, Tanner's
counsel replied:

Well, it's very clear that the order
was intended to allow access only
to counsel, independent counsel and
expert. We think you would have to
revise it at your discretion, if you
believe that it should be revised....
But we would—we don't think that
they can make an end [run] around
your order simply to allow Mr.
Costello access to these records.”
[ 7 ]

The Costellos did not ask the court to modify the
protective order. Instead, they argued that “in the plain
language of the protective order, there are no specific
constraints on us as the receiving party from having

the highly confidential information.” 8  The court then
asked the Costellos whether they had an expert or legal
training. The Costellos stated they had neither. When
the court asked whether a consultant would be necessary

to “effectuate the terms of the protective order,” 9  the
Costellos argued that the expense of a consultant “would
impose ... an unfair financial burden” and that they were
“well qualified to evaluate” the confidential information

themselves. 10

*3  The court granted summary judgment dismissing the
Costellos' access to records claim, stating in part:

there is no disputed issue of material
fact as to the first cause of
action set forth in the plaintiffs'
Complaint, that the documents
plaintiffs seek are outside the
scope of those required to be
allowed inspection under RCW
24.06.160 and under Tanner's
Member Access to Information
Policy, that defendant has already
allowed plaintiffs inspection of the
requested documents under this

Court's terms (i.e., the Protective
Order entered in this matter), and
that the defendant is entitled to
judgment dismissing that claim as a

matter of law. [ 11 ]

The Costellos moved to dismiss Tanner's counterclaims,
but the court denied the motion and ultimately granted
summary judgment for Tanner in the amount of $45.70.

On April 24, 2015, the court entered an order awarding
Tanner attorney fees and costs. The order states in
pertinent part:

a. Plaintiffs entered into a Membership Agreement
contract with Defendant. The Membership Agreement
contained a provision which provided that reasonable
attorney fees would be paid to Defendant in the event it
was necessary an attorney needed to be retained to collect
on amounts that were due to Defendant. As Plaintiffs
would not pay Defendant the amount they owed,
claiming that the outstanding amounts were based on
charges that were against the law, Defendant incurred
attorney fees in disproving Plaintiffs' reasons for not
paying the charges and in collection of the charges. As
a result, Plaintiffs are to be made to pay Defendant's
attorney fees incurred in opposing Plaintiffs' Counts
II, III and IV of the complaint and are to be made
to pay Defendant's attorney fees incurred in bringing
counterclaims for payment of amounts due.

b. Plaintiffs' complaint contained three separate causes
of action which were not well grounded in fact and/or
not warranted by existing law. Count II of Plaintiffs'
complaint alleged that Defendant's smart meters
invaded Plaintiffs' privacy. However, as Plaintiffs' never
had a smart meter installed, it was factually impossible
for the smart meters to invade Plaintiffs' privacy.
Count III of Plaintiffs' complaint was wholly baseless
as it alleged that Defendant violated Washington's
law against discrimination; Plaintiffs claim that they
are members of a protected class by virtue of their
legal claim and ideology against smart meters was
tautologically self-serving. Plaintiffs' claim IV that
Defendant violated Washington Consumer Protection
Law was unsupportable under the law.

c. Defendant was the prevailing party in this matter
which contained monetary claims for less than $10,000.
Defendant properly provided a written settlement

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST24.06.160&originatingDoc=I7d825754e60011e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST24.06.160&originatingDoc=I7d825754e60011e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Costello v. Tanner Elec. Co-op., Not Reported in P.3d (2016)

192 Wash.App. 1062

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5

letter to Plaintiffs which was rejected. Defendant later
was awarded judgment in an amount that exceeded
the amount Defendant offered to settle this dispute.
Accordingly, pursuant to RCW 4.84.250, attorney
fees and costs in defense of Plaintiff's claims seeking
monetary relief (i.e. Counts II, III, and IV) and associated
with their affirmative counterclaims are mandated. The
purpose of this statute involves penalizing parties who
unjustifiably bring or resist small claims.

*4  d. Tanner is also entitled to statutory fees and costs
available under RCW 4.84.080 as the prevailing party

on all counts. [ 12 ]

The court awarded Tanner $119,617.53 in attorney fees
and $10,189.87 in costs. The Costellos appeal the dismissal
of their access to records and CPA claims, the judgment
on Tanner's counterclaims, and the award of attorney fees
and costs.

ACCESS TO BOOKS AND RECORDS

[1]  The Costellos first contend the court erred in
dismissing their claim for access to Tanner's books and
records on summary judgment. On review of a summary
judgment, we engage in the same inquiry as the trial

court. 13  Summary judgment is appropriate if there is no
genuine issue of material fact and the moving party is

entitled to a judgment as a matter of law. 14  The court
properly granted summary judgment on this claim.

The Costellos' complaint alleged in part that, as members
of the cooperative, they had a right to review Tanner's
records and that Tanner failed to provide “information
regarding the smart meter program.” Because some of the
records related to a third party vendor and proprietary
information, the trial court granted Tanner's request
for a protective order limiting the Costellos' access to
“highly confidential” information. The order stated that
“a receiving Party may disclose Highly Confidential
Documents ... only to the receiving Party's counsel of
record in this Litigation, and/or to independent experts

or consultants.” 15  The Costellos contend the court
misinterpreted this provision, arguing that “[t]here is no
language restricting pro se litigants from receiving Highly
Confidential information” and “no ‘Attorney's Eyes Only’

language in the Protective Order.” 16

Interpretation of a court order is a question of law that we

review de novo. 17  We interpret such orders to give effect

to the issuing court's intent. 18  The protective order in this
case plainly states that highly confidential information can
be disclosed by the receiving party “only to the receiving
Party's counsel of record in this Litigation, and/or to
independent experts or consultants ... who have signed

the “Acknowledgment and Agreement to Be Bound.” 19

The order does not provide for disclosure of highly
confidential information to a party. Significantly, the
order, which was drafted and entered when the Costellos
were represented by counsel, equates “counsel of record”
with “attorneys.” The order nowhere addresses parties
proceeding pro se. The plain language of the order thus
limits disclosure to officers of the court or experts bound
by a nondisclosure agreement. It also effectuates the
court's intent, which it expressed by adopting Tanner's
proposed order without modifying the access restrictions
as requested by the Costellos.

We reject the Costellos' argument that the words “[a]
receiving party may disclose” in the order implicitly grant
the receiving party the right to review highly confidential
information before disclosing the information to others.
This interpretation reads language into the order and is
contrary to the court's intent.

*5  We also reject the Costellos' claim that the court
restricted them from accessing information they needed to
prosecute their case. To the contrary, the protective order
allowed them to access highly confidential information
through counsel or an expert or through modification
of the order after their attorney withdrew. The record
demonstrates that the Costellos were fully aware of these
options and declined to pursue them.

[2]  To the extent the Costellos suggest the court's
protective order is somehow trumped by the corporate

books and records statute, RCW 24.06, 20  their claim is
neither sufficiently argued nor persuasive. RCW 24.06.160
provides:

Each corporation shall keep correct and complete
books and records of account and shall keep minutes of
the proceedings of its members, shareholders, board of
directors, and committees having any of the authority
of the board of directors; and shall keep at its registered
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office or principal office in this state a record of the
names and addresses of its members and shareholders
entitled to vote. All books and records of a corporation
may be inspected by any member or shareholder, or his
or her agent or attorney, for any proper purpose at any

reasonable time. [ 21 ]

The parties agree that this statute applies to Tanner. The
Costellos claim, however, that the emphasized language
permits them to access the records at issue in this case.

But even assuming the Costellos' broad reading of “All

books and records” is correct, 22  CR 26(c) allows a

court to protect records upon a proper showing. 23  Any
conflict between the statute and CR 26(c) is governed
by well-settled principles. “When a court rule and a
statute conflict, the court will attempt to harmonize them,

giving effect to both.” 24  If they cannot be harmonized,
“the court rule will prevail in procedural matters and

the statute will prevail in substantive matters.” 25  The
Costellos do not mention, let alone apply, these principles.
Accordingly, any claim that the statute controls over
the court rule is insufficiently argued and need not be

considered. 26

We note, however, that the statute and court rule appear
to be easily harmonized by reading them to grant broad
access to corporate books and records, but allowing the
court, upon a proper showing, to restrict such access
to a party's counsel or expert. Moreover, courts avoid

interpretations of statutes that lead to absurd results . 27

To read RCW 24.06.160 as allowing direct access to
any and all documents, no matter how sensitive or
confidential, would arguably lead to such a result.

The Costellos also contend that, even accepting the court's
interpretation of the protective order, some documents
did not qualify as “highly confidential” documents or
were not associated with the third party contract and
should have been disclosed. The recourse for these alleged
abuses of the order was provided by sections 11(c) and
(d) of the protective order. But because the Costellos
proceeded without counsel or an expert, and because
they failed to move to modify the protective order,
they were unable to view or meaningfully challenge any
erroneous confidential designations. Furthermore, the
order dismissing the access to records claim states that
“defendant has already allowed plaintiffs inspection of the

requested documents under this court's terms (i.e., the

Protective Order entered in this matter.” 28  This statement
indicates that all requested records were either provided
to the Costellos or were designated as highly confidential
and available for inspection via the protective order. The
Costellos' claim to the contrary is unreviewable since
the protected documents are not in this court's record.
We note, however, that it appears from Tanner's “Log
of Highly Confidential Documents Withheld Pursuant
to Protective Order” that virtually all of the requested
information listed by the Costellos at page 20 of their
opening brief has been provided via the protective order.

*6  In light of our conclusions, we need not reach the
Costellos' challenges to the court's reliance on Tanner's
information policy and RCW 24.06.160.

CONSUMER PROTECTION ACT CLAIM

[3]  The court dismissed the Costellos' Consumer
Protection Act claim on summary judgment. The court
expressly relied on Haberman v. Washington Public Power

Supply System. 29  In Haberman. the State Supreme Court
held that rural electric cooperatives are exempt from the
CPA, stating:

Intervenors take exception to the trial court's
conclusion that because rural electric cooperatives are
otherwise regulated, they are exempt from the CPA.
The CPA exempts “transactions permitted by any
other regulatory body”. RCW 19.86.170. See Tokarz
v. Frontier Fed. Sav. & Loan Ass'n. 33 Wash.App.
456, 464 n. 5, 656 P.2d 1089 (1982). The Rural
Electrification Administration (REA), a federal agency,
closely monitors and extensively controls the acts of
rural electric associations borrowing money from the
REA. In re Dairyland Power Coop., 37 F.P.C. 12, 18
(1967). Here, however, the record contains no assertion
that any of the respondent electrical associations were
Administration borrowers and therefore subject to such
control by the REA.

Nevertheless, as the rural electric cooperatives, like
the respondent PUD's and municipal utilities, are
nonprofit, consumer-owned utilities serving those who
reside within their service areas, there exists no public
policy reason as expressed by the CPA why the
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cooperatives should not be likewise exempt from the
CPA. Moreover, these entities allegedly violated the
CPA only by virtue of their relationship with the
Supply System, which is exempt from the CPA.
We conclude that to subject the respondent rural
electric cooperatives to potential CPA liability would
be contrary to the Legislature's purpose in excluding
municipal corporations from liability under the CPA.
Therefore, we hold in light of the unique facts of
this case that, like the Supply System and other
governmental entities admittedly exempt from the
CPA, respondent rural electric cooperatives are also
exempt from the CPA under our reasoning in
Washington Natural Gas Co. v. PUD 1, supra at 98,
459 P.2d 633. We affirm the trial court's dismissal of

intervenors' CPA claims against respondents. [ [ 30 ]

Because Tanner is a “rural electric cooperative,” 31

Haberman 's holding, which is binding on this court, 32

exempts Tanner from the CPA.

This conclusion is buttressed by Haberman 's reliance on
Washington Natural Gas Co. v. PUD 1, 77 Wash.2d 94, 98,
459 P.2d 633 (1969). In that case, the court noted that

[b]y its very terms, that act, RCW 19.86[.010(1) ],
includes only ‘natural persons, corporations, trusts,
unincorporated associations and partnerships.’ ...
Nowhere does its language imply that municipal
corporations or political subdivisions of the state are
within the definition of persons and entities made
subject to it. Thus, the legislature did not employ
language designed to bring public utility districts within
the operation of the statute nor leave room to include

them within it by construction. [ 33 ]

*7  The same is true here. The Costellos' attempts
to distinguish or limit Haberman 's holding are not
persuasive.

We also reject their argument that the text and legislative
history of SHB 1896 indicate that the CPA applies to
Tanner. Tanner correctly points out, and the Costellos
concede, that the relevant portion of SHB 1896 was later
removed by HB 2264 before SHB 1896 became effective.

The superior court did not err in dismissing the Costellos'
CPA claim.

TANNER'S COUNTERCLAIM

The Costellos next contend the superior court erred in
granting Tanner summary judgment on its counterclaim
for $45.70 in unpaid charges and $0.89 in pre-judgment
interest. They contend the counterclaim is barred by the
doctrine of accord and satisfaction and is contrary to
Tanner's bylaws. They also contend there are issues of fact
as to the amount owing on the counterclaim.

In the argument section of their opening brief, the
Costellos provide one conclusory sentence in support
of their accord and satisfaction claim: “An accord and
satisfaction was accomplished prior to Tanner claiming

late fees and interest.” 34  This is insufficient. We do not
consider issues that are inadequately argued or given only
passing treatment on appeal, and we apply this rule to

attorneys and pro se litigants alike. 35

[4]  The Costellos also claim Tanner's billing method
violates its bylaws. According to the Costellos, the bylaws
only require payment for energy actually used by a
member. Therefore, they maintain they properly refused
to pay energy charges that exceeded their actual use and
any late fees on those unpaid charges. We disagree.

In an effort to reduce the frequency and cost of meter
readings for opt-out members, Tanner adopted a policy
whereby opt-out members' meters are read quarterly.
In the first two months of a quarter, Tanner bills
these members for an estimated usage based on their
usage history. In the third month, Tanner bills them
based on the quarterly meter reading and ‘trues up’
the total quarter charges by crediting or billing for any
difference between the members' actual usage and their
estimated use. Nothing in Tanner's bylaws precludes
this billing method. And contrary to the Costellos'
assertions, Tanner's method of truing up charges quarterly
is consistent with bylaws requiring members to pay for
energy used by or provided to a member.

The Costellos further assert that Tanner's “budget billing”
method for opt-out members does not comply with the
budget billing option described in its monthly statements

and is made up “out of thin air.” 36  But as Tanner explains
in its response, budget billing for opt-out members is
distinct from the budget billing option in members'
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monthly statements. The former is described in Tanner's
opt-out policy as follows:

Members who are not served through an AMI Meter
shall be billed for estimated usage each month under
Tanner's “budget billing” plan, which bills members
based on estimated monthly usage and does not require
monthly meter reads. In addition, such members shall
be assessed a monthly charge of $23.33 to cover the
cost to Tanner of sending a technician to the member's
residence to perform periodic “true up” meter reads,
and to manually input usage information into Tanner's
billing system. In the month following any “true up”
meter read, Tanner will adjust the member's bill up or
down to reflect actual usage compared to the amount
billed/paid under the budget billing plan. If there is
more than one non-AMI Meter at a residential metering
location, there shall be an additional monthly charge of

$5 for each additional non-AMI Meter. [ [ 37 ]

*8  Lastly, the Costellos contend the opt-out fee, which
started at $23.33 and later increased to $30, is also

unsubstantiated and created “out of thin air.” 38  Tanner
responds, and the Costellos do not dispute, that its rates
and policies are entitled to a presumption of validity,
and that the presumption can be overcome only by

showing that the rate is arbitrary and capricious. 39

Tanner contends its opt-out fee for periodically reading
the Costellos' meter is “well within the range of what
other utilities charge ... and is based on cost inputs similar

to those for a service call.” 40  Evidence in the record,
including the declaration of Tanner's general manager
Steven Walter, support this contention. Tanner's opt-out
fee is in fact well within the range of opt-out fees charged
by other electric utilities. The record also demonstrates
that the fee is not created “out of thin air,” as the Costellos
allege. According to Tanner's policies and declarations,
the $23.33 monthly fee is based on a $70 service call
fee for “sending a technician to the member's residence
to perform periodic ‘true up’ meter reads,” and the cost
of manually inputting usage information into Tanner's

billing system. 41  The service call fee is based on wages,
benefits and vehicle operating costs. There is no issue of
fact as to whether Tanner's fee is arbitrary and capricious.

The Costellos argue, however, that there are issues of
fact concerning Tanner's actual cost basis for the opt-out

fee. They point to the following calculations, which they
submitted below, to support their contention:

Plaintiff live[s] 5 miles from
the Tanner main office where
the serviceman is dispatched and
administrative duties are performed.
At the posted speed limit, it takes
less than 8 minutes to drive that
distance one way. Total time for a
meter read is less than 16 minutes. At
an IRS mileage rate of 0.56/mile and
a burdened labor rate of $55/hr., the
actual cost based charge for a single
meter read is $20.27 (not $90 [per
trip currently claimed by Tanner,
or the original $70 per trip) ]. The
cost of four [quarterly] meter reads
annually, spread over 12 months ...

is $6.76. [ 42 ]

These calculations do not create a material issue of
fact. They were not submitted by an expert, do not
include Tanner's cost of inputting meter readings into
Tanner's billing system, are based in part on the
unsupported assumption that the Costellos are entitled to
an individualized opt-out fee based on how far they live

from Tanner's main office, 43  and do not rebut Tanner's
evidence that their opt-out fee is within the range of
opt-out fees charged by similar providers. Therefore, the
Costellos' calculations do not establish a genuine issue
of material fact whether the opt-out fee is arbitrary and
capricious.

The Costellos also claim that even if Tanner's opt-out
fee is not arbitrary and capricious, there is a genuine
issue of material fact whether Tanner correctly calculated
the amount owed on its counterclaim. They contend
Tanner “overcharged them in the amount of $198.97 due

to energy overcharge and computational errors.” 44  This
contention is apparently based on the Costellos' argument,
rejected above, that they had no obligation under Tanner's
bylaws to pay estimated charges that exceeded actual
meter readings for a given month. But as discussed above,
Tanner's billing method for opt-out members is consistent
with the bylaws because charges are trued up quarterly to
reflect the Costellos' actual usage. The bylaws require the
Costellos to pay for their actual usage and their refusal to
do so is unjustified.
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*9  Finally, the Costellos argue that Tanner's calculation
of the amount owing is mathematically incorrect. This
argument fails for two reasons. First, the Costellos'
argument in their brief consists of conclusory assertions
that do not demonstrate the computational errors they
allege. Instead, the Costellos merely cite to superior
court pleadings and appendices to their brief to support

their conclusory claims. This is not sufficient. 45  Second,
their argument was first raised on reconsideration below
and involved analysis and calculations not previously
presented to the court. A trial court need not consider

such new claims for the first time on reconsideration. 46

We review a court's ruling on reconsideration for abuse

of discretion. 47  Thus, even if the argument had been
properly presented in the Costellos' appellate briefs, we
could not say the trial court abused its discretion in
denying the motion for reconsideration.

ATTORNEY FEES AND COSTS

The Costellos next contend the court abused its discretion
in awarding Tanner attorney fees and costs. They
maintain that the court's three bases for the award—the
membership agreement, the small claims statute (RCW
4.84.250), and the frivolous action statute (RCW 4.84.185)
—do not support an award in this case.

[5]  RCW 4.84.250 provides that in cases involving claims
of $10,000 or less, attorney fees and costs may be awarded
to the prevailing party. For purposes of RCW 4.84.250, a
party is a “prevailing party” if their recovery exceeds the

amount of their settlement offer. 48  The Costellos concede
that Tanner recovered more than it offered in settlement
of its counterclaims, but contend the amount it recovered
should have been less. We have rejected that contention
above. The court did not abuse its discretion in awarding
fees and costs for Tanner's counterclaim. The court did,
however, abuse its discretion in also awarding fees under
RCW 4.84.250 for Tanner's defense against the Costellos'
complaint because the offer of settlement was solely on
Tanner's counterclaims.

[6]  The Costellos next contend the court abused
its discretion in awarding fees to Tanner under the
membership agreement. That agreement states in part:

d. If the account is placed with an attorney or sued,
I agree to pay a reasonable amount for attorney fees,
and if placed with a collection agency I realize holder
will be damaged in the amount charged for collection;
and therefore agree to pay, as liquidated damages and
in addition to the balance then due, an amount equal
to said collection charge, not exceeding however, fifty
percent of said unpaid balance.

e. ... in the event a suit is commenced for the purpose
of collecting any past due bill, then venue may be laid
at the option of Tanner Electric Cooperative, in King

County, Washington. [ 49 ]

The trial court awarded fees under this provision for
Tanner's counterclaim to collect unpaid charges and/
or late fees and for its defense against the Costellos'
constitutional, statutory, and CPA claims, stating:

*10  The Membership Agreement
contained a provision which
provided that reasonable attorney
fees would be paid to Defendant
in the event it was necessary an
attorney needed to be retained to
collect on amounts that were due
to Defendant. As Plaintiffs would
not pay Defendant the amount they
owed, claiming that the outstanding
amounts were based on charges that
were against the law, Defendant
incurred attorney fees in disproving
Plaintiffs' reasons for not paying
the charges and in collection of
the charges. As a result, Plaintiffs
are to be made to pay Defendant's
attorney fees incurred in opposing
Plaintiffs' Counts II, III and IV of
the complaint and are to be made
to pay Defendant's attorney fees
incurred in bringing counterclaims

for payment of amounts due. [ 50 ]

We agree with the trial court's conclusion that the
attorney fee provision applies to actions to collect unpaid

charges. 51  Therefore, the court properly applied the
provision to Tanner's counterclaim for unpaid charges.
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We disagree, however, with the court's conclusion that
the fee provision applied to Tanner's defense against the
Costellos' constitutional and statutory challenges to the
opt-out fee. The trial court reasoned that Tanner's defense
to those claims was essentially a collection effort because
the Costellos' “would not pay Defendant the amount they
owed.” But this is not entirely accurate.

On October 18, 2013, shortly after filing their complaint,
the Costellos paid all unpaid opt-out fees and thereafter
paid the opt-out fee under protest. They also did not
contest the legality of any late fees and offered to pay them
following clarification of certain alleged billing errors at
issue in the counterclaim. Thus, as of October 18, 2013,
Tanner's defense against the Costellos' claims regarding
the opt-out fee could not fairly be characterized as an
action to collect unpaid opt-out fees. Accordingly, Tanner
is not entitled to fees and costs incurred in defending
against the Costellos' claims after October 18, 2013.

Tanner argues alternatively that it was entitled to fees for
defending against the Costellos' claims under the frivolous
action statute, RCW 4.84.185. But fees may be awarded
under that statute only if all claims against the prevailing

party were frivolous. 52  The Costellos point out that while
the trial court found three of their claims frivolous, it
did not find their claim for access to records frivolous.
Tanner does not dispute that point or argue that the
access to records claim was frivolous. Therefore, Tanner
is not entitled to fees under RCW 4.84.185. Because the
award of attorney fees must be recalculated, the Costellos'

arguments regarding fee segregation are best addressed to
the trial court on remand.

ATTORNEY FEES ON APPEAL

Citing the same authorities it cites in support of the award
of attorney fees below, Tanner requests attorney fees as
the prevailing party on appeal. “If [attorney] fees are
allowable at trial, the prevailing party may recover fees on

appeal as well.” 53  Although the appeal is not frivolous
and fees are therefore not available on appeal under RCW
4.84.185, Tanner is entitled to fees under the contract
and RCW 4.84.250 for that portion of its fees on appeal
relating to the resolution of its counterclaim. The amount
of the award of fees shall be determined by the trial court
on remand pursuant to RAP 18.1(i) and the other Rules
of Appellate Procedure.

*11  The orders on summary judgment are affirmed. The
award of attorney fees is reversed in part and remanded
for further proceedings consistent with this opinion.

WE CONCUR: TRICKEY, and APPLEWICK, JJ.

All Citations

Not Reported in P.3d, 192 Wash.App. 1062, 2016 WL
885169
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41 Clerk's Papers at 1724.

42 Clerk's Papers at 1385.

43 Cf. Hillis Homes v. PUD 1, 105 Wash.2d 288, 301, 714 P.2d 1163 (1986) (charges need not be individualized according
to the benefits accruing to each specific customer as long as the charge has a practical basis and the classification of
customers is reasonable).

44 Appellants' Brief at 42.

45 See Holland v. City of Tacoma. 90 Wash.App. 533, 538, 954 P.2d 290 (concluding that a party who merely referenced
his trial court briefs in his appellate briefs, rather than using space in his appellate brief to set forth the arguments, ‘has
abandoned the issues for which he attempted to incorporate arguments by reference to trial briefs or otherwise’), review
denied, 136 Wash.2d 1015, 966 P.2d 1278 (1998).

46 See e.g., Wilcox v. Lexington Eve Inst., 130 Wash.App. 234, 241, 122 P.3d 729 (2005) (affirming denial of reconsideration
where argument on reconsideration raised new arguments and relied on new portions of the record).

47 Id.

48 Filipino American League v. Carino, 183 Wash.App. 122, 129, 332 P.3d 1150 (2014).

49 Clerk's Papers at 2096.

50 Clerk's Papers at 2165.

51 The Costellos' argument that the membership agreement is a contract of adhesion, and therefore unenforceable, and is
too conclusory to merit discussion. See Zuver v. Airtouch Commc'ns, Inc., 153 Wash.2d 293, 304, 103 P.3d 753 (2004)
(“[T]o the extent that the characterization of a contract as an adhesion contract has any relevance to determining the
validity of a contract, it is only in looking for procedural unconscionably; the fact that an agreement is an adhesion contract
does not necessarily render it procedurally unconscionable.”).

52 State ex rel. Quick–Ruben v. Verharen, 136 Wash.2d 888, 903–04, 969 P.2d 64 (1998) (fees may be awarded under
RCW 4.84.185 only if lawsuit is frivolous in its entirety).

53 Landberg v. Carison, 108 Wash.App. 749, 758, 33 P.3d 406 (2001).

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Goodman v. American Elec. Power, No. 15 CA 13, 2015 Ohio App. LEXIS 4960 (Dec. 9, 2015) 

A homeowner hired Plaintiff, an untrained electrician, to upgrade the electrical service in his 

private residence from 60 amps to 200 amps. Defendant, a power company, sent a line servicer to 

the homeowner’s residence to perform the work necessary for the standard upgrade. When the line 

servicer arrived at the individual’s home to perform the work, he set up a ladder and attached a 

pulley thereto in order to elevate the service drops attached to the transformer pole behind the 

house. Without asking permission and unbeknownst to the line servicer, Plaintiff utilized the ladder 

while the servicer was attempting to pull the old service drop towards him which ultimately caused 

the ladder to fall to the ground along with Plaintiff. Plaintiff brought suit against Defendant 

alleging he fell from the ladder due to the line servicer’s negligence. The Ohio Court of Appeals 

held that Defendant was not negligent in leaving out the ladder on which Plaintiff later utilized 

and injured himself on. The court reasoned that it was unforeseeable that Plaintiff would use the 

ladder without permission and the Defendant did not owe Plaintiff a duty of care. 
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53 N.E.3d 930
Court of Appeals of Ohio,

Fifth District, Guernsey County.

Mark L. GOODMAN, Plaintiff–Appellant
v.

AMERICAN ELECTRIC POWER,
et al., Defendants–Appellees.

No. 15 CA 13.
|

Dec. 9, 2015.

Synopsis
Background: Contractor, who was hired by homeowner to
perform electrical work, and who was injured after falling
from ladder owned by electrical utility, whose employee
had set up the ladder for employee's own use, brought
negligence action against utility. The Court of Common
Pleas, No. 14 PI 000246, granted summary judgment in
favor of utility. Contractor appealed.

[Holding:] The Court of Appeals, Wise, J., held that
contractor's use of and subsequent fall from ladder was
unforeseeable, and thus utility owed no duty to contractor
such as would support negligence claim.

Affirmed.

Hoffman, J., filed dissenting opinion.

West Headnotes (3)

[1] Negligence
Elements in general

The elements of an ordinary negligence suit
between private parties are (1) the existence of
a legal duty, (2) the defendant's breach of that
duty, and (3) injury that is the proximate cause
of the defendant's breach.

Cases that cite this headnote

[2] Negligence

Assumption of Risk

Negligence
Primary assumption of risk

Negligence
Secondary assumption of risk

Ohio law recognizes three categories of
assumption of the risk as defenses to
a negligence claim: express, primary, and
implied or secondary.

Cases that cite this headnote

[3] Negligence
Elevated work in general

Use of and subsequent fall from electric
utility's ladder by contractor who was
unaffiliated with utility, but who was
performing electrical work for homeowner
at same time that utility's employee was
present on the property, was unforeseeable,
and thus utility owed no duty to contractor
such as would support contractor's negligence
claim; employee was still using the ladder,
as evidenced by service drop and rope
strung through pulley attached to the ladder,
contractor did not have permission to use
the ladder and did not provide notice that
he would use it, and contractor had his own
ladder on the property.

Cases that cite this headnote

Attorneys and Law Firms

*931  Matthew J. Carty, Ryan M. Harrell, Elk & Elk Co.,
Ltd., Mayfield Heights, OH, for Plaintiff–Appellant.

James R. Blake, Jude B. Streb, Day Ketterer Ltd., Canton,
OH, for Defendant–Appellee Ohio Power.
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WISE, J.

{¶ 1} Plaintiff–Appellant Mark L. Goodman appeals the
decision of the Guernsey County Court of Common Pleas
which granted summary judgment in favor of Defendant–
Appellee Ohio Power Company dba American Electric
Power.

STATEMENT OF THE FACTS AND CASE

{¶ 2} This case arises from an injury suffered by Plaintiff–
Appellant Mark L. Goodman on May 26, 2012, while
he was performing electrical work while permissibly on
the property of Bob Warner, a man for whom Plaintiff–
Appellant Goodman had performed residential electrical
work in the past.

{¶ 3} Mr. Warner, a customer of Defendant Ohio Power
Company dba American Electric Power (AEP), decided to
upgrade his electrical service from 60 amps to 200 amps.
(Gross Depo. pp. 15–16). AEP assigned Line Servicer
William Gross to perform AEP's portion of the upgrade.
The upgrade of an electrical service was a standard job
for Gross, and he was very familiar with the type of work
that had to be done. (Gross Depo. pp. 7, 8, 16). Generally,
Gross' job was to disconnect the power, replace the service
drop because it was too small for 200 amps, connect
wires from the new service drop to the customer's new
entrance cable, and reconnect the power. (Gross Depo. pp.
18–20). AEP performed this type of work as a customer
service and did not charge the customer for the work. (see
Woodard Aff. ¶ 8).

*932  {¶ 4} Mr. Warner had hired Plaintiff–Appellant
Goodman to replace his entrance cable, meter base, and
electrical box and wiring inside the house. (Plaintiff's
Depo. pp. 12–13). Plaintiff–Appellant Goodman was to
be paid $550.00 for the job by Warner. Plaintiff–Appellant
was to supply the materials. (Plaintiff's Depo. p. 19).

{¶ 5} Plaintiff–Appellant Goodman had done other
maintenance jobs for Warner in the past. (Plaintiff's Depo.
p. 13). Goodman had never had any formal training to
do electrical work, although he had had some experience
doing electrical work on a part-time basis, including
installing approximately 30 entrance cables and meter
boxes in the past. (Plaintiff's Depo. 13–14, 16). Goodman
owned a 24–foot aluminum ladder, which he took to

Warner's house. (Plaintiff's Depo. p. 15). Goodman
always used a ladder when he did the type of work he
was going to do at Warner's. (Plaintiff's Depo. pp. 16–
17). Goodman stated that he was cognizant of the hazards
of being up on a ladder but admitted that he never used
any fall protection such as tie-offs or any other type of
personal safety equipment. (Plaintiff's Depo. pp. 15–17).

{¶ 6} The service upgrade at the Warner house was
scheduled for May 26, 2012. Line Servicer Gross went
to the house the day before to inspect the job site.
He noted that the service drop went from the house,
over the detached garage at the end of the driveway
and through quite a few trees to the transformer pole.
(Gross Depo. pp. 17–18). Gross arrived at the Warner
house at approximately 9:30 a.m. on May 26, 2012. He
spoke briefly with Warner, whom he did not know, and
unloaded a ladder and other AEP equipment that he was
going to use at the house. (Gross Depo. p. 22–23). Gross
then drove his truck to the transformer pole, where the
service drop to Warner's house was attached. The pole was
around the block in an abandoned alley. He set up his
truck at the transformer pole, went up in the bucket and
de-energized the electrical service to the Warner house.
(Gross Depo. pp. 23, 28). Gross then walked back to the
house, leaving his truck at the transformer pole. (Gross
Depo. p. 28).

{¶ 7} At the house, Gross set up a ladder and attached a
pulley or snatch block to it. (Gross Depo. p. 28). Gross
climbed up the ladder and cut the service drop at the house
connection. He then put a rope through the pulley and tied
it to the service drop. Gross did not know where Plaintiff–
Appellant Goodman was while he was doing this work.
(Gross Depo. p. 28). He observed the Goodman's truck
parked in the driveway. (Gross Depo. p. 28).

{¶ 8} Plaintiff–Appellant Goodman testified that he came
out of the basement of the house where he had been
working and saw Gross on the ladder cutting the service
drop off the house. (Plaintiff's Depo. pp. 22–23). At that
point, Goodman had unloaded all his equipment off his
truck except for his 24–foot ladder. (Plaintiff's Depo. p.
21). After Gross climbed down the ladder, Gross and
Goodman spoke for several minutes. The men discussed
how long it would take Plaintiff–Appellant Goodman to
do his job because Gross would not be able to re-energize
the house until Goodman finished his work. (Gross Depo.
pp. 19, 24; Plaintiffs Depo. p. 23).
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{¶ 9} Gross stated that he was aware the Plaintiff would
need to utilize a ladder to perform his work at the house,
but that he did not expect that Goodman would use
AEP's ladder to do so. (Gross Depo. p. 46). Gross stated
that Plaintiff–Appellant Goodman never asked him for
permission to use AEP's ladder. It is undisputed that the
men did not have any discussion whatsoever about the use
of a ladder at the job. (Plaintiffs Depo. p. 23; Gross Depo.
p. 46).

*933  {¶ 10} After their conversation, Gross walked
behind the garage and around the block to the abandoned
alley where the transformer pole and his truck were
located. (Gross Depo. p. 28). He planned to pull the old
service drop and the attached rope to the pole, take off
the old service drop, and tie the rope to the new service
drop. He would then go back to the house and use the
rope to pull the new service drop through the pulley to the
house. (Gross Depo. pp. 31–32). Gross was utilizing the
pulley on the ladder in order to keep the service drops high
enough to clear the garage and easier to pull. (Gross Depo.
p. 37). Gross believed that he would be done with this
work before Plaintiff began to work outside on the house.
(Gross Depo. p. 47). In fact, Gross believed, after their
conversation, that Plaintiff–Appellant Goodman would
be leaving the outside work area, although he did not see
him leave. (Gross Depo. p. 47).

{¶ 11} After Gross left to return to the transformer pole,
Plaintiff–Appellant Goodman climbed AEP's ladder and
began removing clamps that held the entrance cable to the
side of the house. (Plaintiff's Depo. pp. 26–27). Prior to
climbing the ladder, Goodman noted that the ladder had
been set up properly at about a 45–degree angle, and that
there was a pulley attached to the ladder near the top.
(Plaintiff's Depo. p. 26, 28, 30). He admitted that he did
not know what the purpose of the pulley was, but saw
that the service drop went through the pulley, hung down
near the ground and then went up and over the garage.
(Plaintiff's Depo. pp. 27–28, 43–44).

{¶ 12} After climbing the ladder, Plaintiff–Appellant
Goodman held onto the ladder with one hand and was
using a drill with his other hand. He was standing near
the top of the ladder. (Plaintiff's Depo. p. 42). Although
Goodman had observed the service drop going through
the pulley before he climbed the ladder, he never saw
the service drop move or heard any sound like it was

moving. (Plaintiff's Depo. p. 29, 44). The top of the ladder
seemed to move away from the house and started falling
straight backwards. Goodman twisted to his left, pushed
the ladder to the side and jumped off the ladder. He landed
on the concrete driveway. (Plaintiff's Depo. p. 29, 33–34,
45–46). Goodman admitted that he had not looked for
Gross before he climbed the ladder, nor had he let anyone
know he was going to be climbing the ladder before he
went up. (Plaintiff's Depo. p. 28, 48). Further, he also
did not yell any warning to let anyone know he was on
the ladder when the ladder began to move away from the
house. (Plaintiff's Depo. p. 48).

{¶ 13} During this time, Gross had gone up in the bucket
truck by the transformer pole and cut the service drop
at the pole. He then began to pull the old service drop
toward him. The old service drop was attached to a rope
and went through the pulley on the ladder. (Gross Depo.
p. 30–31). After pulling the old service drop for 15 to 30
seconds, it became tight. Gross believed it was caught up
in the tree branches that it was passing through, which
happens frequently. He tugged on the service drop, but
it did not move. He then gave a harder pull. About that
time, he heard a yell and then heard what sounded like a
ladder striking the ground. (Gross Depo. p. 32–33). While
Gross was in the bucket truck, he was not able to see the
ladder or tell if anyone was on the ladder because of the
density of the trees between the transformer pole and the
house. (Gross Depo. p. 48). Likewise, Plaintiff–Appellant
Goodman was unable to see if anyone was in the area
near the pole because of the trees. (Plaintiff's Depo. p.
36). Gross lowered his bucket and walked back to the job
site. He observed Goodman *934  and the ladder lying on
the ground. (Gross p. 34). Gross approached Goodman
and was told that the ladder “came over” and that he had
“jumped off the ladder.” (Gross Depo. p. 34). Gross stated
that he had never had a ladder fall when he was pulling a
service drop through a pulley while doing this type of job.
(Gross Depo. p. 35–36, 38)

{¶ 14} Plaintiff–Appellant Goodman filed a Complaint
in the Guernsey County Common Pleas Court naming
“American Electric Power” and John Does I through
5 as defendants. Plaintiff–Appellant Goodman alleged
that the defendants negligently caused him to fall from a
ladder. Defendant–Appellee Ohio Power Company dba
American Electric Power filed an answer denying that it
was negligent and setting forth the affirmative defense of
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assumption of the risk and trespass. Plaintiff–Appellant
never amended his complaint to identify the John Does.

{¶ 15} Defendant–Appellee AEP moved for summary
judgment on the grounds that it owed no duty to Plaintiff–
Appellant Goodman to protect him from falling from the
ladder because (1) Plaintiff–Appellant's accident was not
reasonably foreseeable, (2) Plaintiff–Appellant assumed
the risk of his actions, and (3) Plaintiff–Appellant was a
trespasser as a matter of law.

{¶ 16} The trial court granted the motion of Defendant–
Appellant AEP “on the basis of primary assumption of
the risk.”

{¶ 17} Appellant now appeals, assigning the following
error for review:

ASSIGNMENT OF ERROR

{¶ 18} “I. THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FAVOR
OF APPELLEES.”

“Summary Judgment Standard ”

{¶ 19} Summary judgment proceedings present the
appellate court with the unique opportunity of reviewing
the evidence in the same manner as the trial court. Smiddy
v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35, 36,
506 N.E.2d 212. Civ.R. 56(C) provides, in pertinent part:

Summary judgment shall be
rendered forthwith if the
pleadings, depositions, answers to
interrogatories, written admissions,
affidavits, transcripts of evidence
in the pending case, and written
stipulations of fact, if any, timely
filed in the action, show that there is
no genuine issue as to any material
fact and that the moving party is
entitled to judgment as a matter of
law. * * * A summary judgment
shall not be rendered unless it
appears from such evidence or
stipulation and only therefrom, that

reasonable minds can come to but
one conclusion and that conclusion
is adverse to the party against whom
the motion for summary judgment
is made, such party being entitled
to have the evidence or stipulation
construed most strongly in his favor.

{¶ 20} Pursuant to the above rule, a trial court may not
enter a summary judgment if it appears a material fact
is genuinely disputed. The party moving for summary
judgment bears the initial burden of informing the trial
court of the basis for its motion and identifying those
portions of the record that demonstrate the absence of
a genuine issue of material fact. The moving party may
not make a conclusory assertion that the nonmoving
party has no evidence to prove its case. The moving
party must specifically point to some evidence which
demonstrates the non-moving party cannot support its
claim. If the moving party satisfies this requirement, the
burden shifts to the non-moving party to set forth specific
facts demonstrating *935  there is a genuine issue of
material fact for trial. Vahila v. Hall, 77 Ohio St.3d 421,
429, 674 N.E.2d 1164 (1997), citing Dresher v. Burt, 75
Ohio St.3d 280, 662 N.E.2d 264 (1996).

{¶ 21} It is based upon this standard that we review
Appellant's assignments of error.

I.

{¶ 22} In his sole Assignment of Error, Appellant argues
that the trial court erred in granting Appellee's motion for
summary judgment. We disagree.

{¶ 23} As set forth above, in their motion for summary
judgment, Appellee AEP argued that it owed no duty of
care to Appellant because (1) Appellant's accident was
not reasonably foreseeable, (2) Appellant assumed the
risk of his actions, and/or (3) Appellant was a trespasser/
unauthorized user of the ladder.

{¶ 24} In order to establish a cause of action for
negligence, a plaintiff must demonstrate that (1) the
defendant owed a duty of care to the plaintiff; (2) the
defendant breached that duty; and (3) the plaintiff suffered
injury proximately caused by the defendant's breach of
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duty. Menifee v. Ohio Welding Products, Inc., 15 Ohio
St.3d 75, 77, 472 N.E.2d 707 (1984).

[1]  {¶ 25} The elements of an ordinary negligence suit
between private parties are (1) the existence of a legal
duty, (2) the defendant's breach of that duty, and (3) injury
that is the proximate cause of the defendant's breach.
Mussivand v. David, 45 Ohio St.3d 314, 318, 544 N.E.2d
265 (1989).

[2]  {¶ 26} Ohio law recognizes three categories of
assumption of the risk as defenses to a negligence claim;
express, primary, and implied or secondary. Schnetz v.
Ohio Dept. of Rehab. & Corr., 195 Ohio App.3d 207, 959
N.E.2d 554, 2011-Ohio-3927, ¶ 21 (10th Dist.); Crace v.
Kent State Univ., 185 Ohio App.3d 534, 924 N.E.2d 906,
2009-Ohio-6898, ¶ 10 (10th Dist.).

{¶ 27} In the present case, as stated above, the trial court
granted summary judgment in favor of AEP based upon
the doctrine of primary assumption of the risk.

{¶ 28} In the instant case, Appellee argues that the activity
of climbing a ladder is an inherently dangerous activity
and that by climbing the ladder in this case, Appellant
assumed the risks associated with such activity.

{¶ 29} Upon review, this Court finds that an analysis
under “primary assumption of the risk” is not necessary
as we find Appellee herein owed no duty to Appellant.

{¶ 30} In Brockman v. Bell, 78 Ohio App.3d 508, 605
N.E.2d 445 (1992), the First District Court of Appeals
observed that civil liability for negligence is predicated
upon injury caused by the failure to discharge a duty
recognized in law and owed to the injured party. The
existence of a duty depends on the foreseeability of the
injury. The test for foreseeability is whether a reasonably
prudent person, under the same or similar circumstances,
should have anticipated that injury to another was the
probable result of his performance or nonperformance of
an act. Mashburn v. Dutcher, 5th Dist. Delaware No. 12
CAE 010003.

[3]  {¶ 31} Here, it was not foreseeable that Appellant
would climb onto Appellee's ladder, while Appellee was
still using the ladder as evidenced by the service drop
and rope strung through a pulley attached to the ladder,

without permission or advance notice, when Appellant
had his own ladder on the premises.

*936  {¶ 32} It was undisputed that Mr. Gross had
no knowledge that Appellant was on the ladder when
he began pulling the service drop through the trees.
Both Appellant and Gross each admitted that the line
of sight between the transformer pole and the house was
obstructed.

{¶ 33} Based on the lack of foreseeability in this case, we
find no duty existed. Appellant's sole Assignment of Error
is overruled.

{¶ 34} For the foregoing reasons, the judgment of the
Court of Common Pleas of Guernsey County, Ohio, is
affirmed.

GWIN, P.J., concurs.

HOFFMAN, J., dissents.

HOFFMAN, J., dissenting.
{¶ 35} I respectfully dissent from the majority opinion.

{¶ 36} The majority's decision is based upon a ground
not decided by the trial court; i.e., foreseeability. The trial
court's decision was limited to its determination Appellant
assumed the primary risk of injury associated with the use

of a ladder. 1

{¶ 37} I would refrain from extending appellate review to
issues not addressed by the trial court. While our standard
of review in this case is, de novo, nevertheless it is first
and foremost a standard of review. As stated by the Ohio
Supreme Court in Murphy v. City of Reynoldsburg, (1992)
65 Ohio St.3d 356, 604 N.E.2d 138, “A reviewing court,
even though it must conduct its own examination of the
record, has a different focus than the trial court. If the
trial court does not consider all the evidence before it,
an appellate court does not sit as a reviewing court, but,
in effect, become a trial court” Id., at 360, 604 N.E.2d
138. Because the trial court did not decide based upon its
review of the evidence whether Appellant's presence on the
ladder was foreseeable, I believe this Court should refrain
from doing so at this stage of the proceedings.
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Footnotes
1 I disagree with the trial court's finding primary assumption of the risk bars Appellant's claim. I do not find the risk of a

ladder being pulled over by a third person is an inherent risk directly associated with its primary use.
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Mazzone v. Atl. City Elec. Co., 2015 N.J. Super. Unpub. LEXIS 2801, 2015 WL 7783643 (N.J. 
Super. Ct. Dec. 4, 2015) 

Plaintiff, a motorcycle driver, was driving through an intersection divided by a triangular traffic 

island when he was struck by a car and seriously injured. Within the traffic island was vegetation 

planted and maintained by a civic association in addition to two utility poles on which ivy had 

grown owned by Defendant, a utility company. Plaintiff sued Defendant alleging that they had 

failed to properly maintain the vegetation growing on the poles. The Court ultimately held that 

Defendant had no duty to monitor its utility poles to insure that vegetation did not impair traffic 

visibility where the vegetation was planted and maintained by third parties and where there was 

no previous history of accidents caused by the vegetation. While utility companies do have a 

commitment to keep vegetation controlled in order to prevent interruptions in service, the court 

declined to extend the commitment to include maintenance for the benefit of passing motorists. 
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Synopsis
Background: Motorist brought action against electric
utility, driver, and township to recover for injuries
sustained in motor vehicle accident at intersection divided
by triangular traffic island owned by township and
containing utility poles owned by electric utility. The
Superior Court, Law Division, Camden County, awarded

$6.62 million to motorist following jury trial. Defendants
appealed.

Holdings: The Superior Court, Appellate Division, held
that:

[1] utility's vegetation management plan did not create a
duty of care to motorists to monitor utility poles to ensure
that vegetation planted and maintained by third parties
did not impair traffic visibility;

[2] trial court did not abuse its discretion in admitting
evidence of subsequent remedial measures with respect
to vegetation grown on island to assist jury in assessing
driver's field of vision at intersection of accident;

[3] jury verdict finding township 55% at fault for accident,
and finding defendant driver only 14% responsible for
accident, was not against the weight of the evidence; and

[4] retrial on issue of damages was not warranted.

Affirmed in part, reversed in part, and remanded for
further proceedings.

West Headnotes (5)

[1] Automobiles
Liabilities of Contractors, Public

Utilities, and Others

Electric utility's vegetation management plan
with respect to electrical poles located on
triangular traffic island, designed solely to
prevent the growth of trees, plants, and bushes
from interfering with its service, did not create
a duty of care to motorists to monitor utility
poles to ensure that vegetation planted and
maintained by third parties did not impair
traffic visibility.

Cases that cite this headnote

[2] Evidence
Condition of Premises or Articles
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Trial court did not abuse its discretion
in admitting evidence of subsequent
remedial measures, in form of post-
accident photographs depicting triangular
traffic island owned by township free from
vegetation overgrowth, to assist jury in
assessing driver's field of vision at intersection
of accident, in action by injured motorist
against township and driver premised on
motor vehicle accident, in which driver
alleged that vegetation overgrowth was
partially responsible; driver initially had
difficulty answering questions as to extent
of obstruction, indicating on redirect that
“visual” depicting island free from excessive
vegetation would assist her in determining
what her field of vision would have been in
the absence of any obstructions, and jury was
given limiting instruction. N.J.S.A. 2A:84A,
App. A, Rules of Evid., N.J.R.E. 407.

Cases that cite this headnote

[3] Automobiles
Comparative Negligence and

Apportionment of Fault

Automobiles
Comparative Negligence and

Apportionment of Fault

New Trial
Automobile Cases

Jury verdict finding township 55% at fault
for motor vehicle accident occurring at
intersection divided by triangular traffic
island owned by township, and finding
defendant turning motorist only 14%
responsible for accident, was not against the
weight of the evidence, so as to warrant new
trial on liability, even though motorist initially
indicated that nothing had prevented her from
seeing lanes of traffic when she stopped before
entering roadway and then later contradicted
that statement by indicating that it was hard
to see the lanes of traffic because of vegetation
on island; other witnesses testified as to sight
obstruction presented by vegetation on island.

Cases that cite this headnote

[4] Judgment
Tort Cases in General

Genuine issue of material fact as to whether
vegetation overgrowth on triangular traffic
island located at intersection of accident
and owned by township created dangerous
condition precluded summary judgment on
basis of immunity under Tort Claims Act,
in action by injured driver against township
premised on motor vehicle accident that
occurred at intersection. N.J.S.A. 59:1–1 et
seq.

Cases that cite this headnote

[5] Appeal and Error
Ordering New Trial of Certain Issues

Only

Retrial on issue of damages was not
warranted, despite appellate court's reversal
of judgment with respect to electrical utility,
in action against electrical utility, township,
and motorist to recover for injuries sustained
by driver in motor vehicle accident that took
place at intersection divided by triangular
traffic island owned by township, and on
which electrical utility poles were located,
in which motorist asserted that vegetation
overgrowth on island obstructed her view
and caused accident; jury was instructed
to set damages at amount that would
fairly compensate driver for total losses he
claimed, appellate court affirmed judgment
with respect to township, and remaining
defendants had not appealed.

Cases that cite this headnote

On appeal from the Superior Court of New Jersey, Law
Division, Camden County, Docket No. L–5524–09.

Attorneys and Law Firms

Gerald J. Corcoran argued the cause for appellant
Atlantic City Electric Company in A–4165–13 and
respondents in A–4285–13 (Montgomery, McCracken,
Walker & Rhoads, LLP, attorneys; Mr. Corcoran and
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Ethan Hougah, on the brief in A–4165–13 and join in the
brief of appellant Waterford Township in A–4285–13).

James R. Birchmeier argued the cause for appellant
Waterford Township in A–4285–13 and respondent in
A–4165–13 (Birchmeier & Powell, LLC, attorneys; Mr.
Birchmeier, on the brief).

Steven K. Johnson argued the cause for respondent Mark
Mazzone (D'Arcy Johnson Day, P.C., attorneys; Mr.
Johnson and Patrick T. D'Arcy, of counsel and on the
brief; Christopher P. Vanderveer, on the brief).

Robert R. Nicodemo, III, argued the cause for respondent
Sharon Czyzewski (Law Offices of Nicodemo & Connell,
P.C., attorneys; Mr. Nicodemo, on the brief).

Before Judges YANNOTTI, ST. JOHN, and
GUADAGNO.

Opinion

PER CURIAM.

*1  Defendants Atlantic City Electric Company (ACE)
and Waterford Township (Waterford) appeal from a
judgement entered following a jury verdict in favor
of plaintiff Mark Mazzone. Mazzone suffered injuries
in a motor vehicle accident and was awarded $6.62
million by the jury against ACE, Waterford, and two
other defendants. We scheduled the appeals of ACE
and Waterford back-to-back and consolidated them for
purposes of our opinion. For the reasons that follow, we
affirm on Waterford's appeal, reverse on ACE's appeal,
and remand for further proceedings.

I.

We glean the following facts from the record on appeal. At
approximately 5:00 p.m. on August 29, 2008, defendant
Sharon Czyzewski left her job in Waterford Township and
began to drive home. Czyzewski proceeded northbound
on Briarcliff Road until she reached the intersection of
Briarcliff and White Horse Pike (Route 30).

At that intersection, Briarcliff is divided by a triangular
traffic island, which has become the primary focus of this
appeal. Intending to turn left onto Route 30, Czyzewski
“edged up” and leaned over the steering wheel to get a
better view of oncoming traffic. As Czyzewski entered the

intersection, she collided with Mazzone who was driving
a motorcycle eastbound on Route 30 in the right lane.
Mazzone suffered serious injuries and was hospitalized.

The Briarcliff traffic island is owned by Waterford, and,
at the time of the accident, contained shrubs, bushes, and
other vegetation, which were planted and maintained by
defendant Ivystone Farms Civic Association (Ivystone).
Also located on the island were two utility poles owned by
ACE, including a primary pole located near the roadway,
and a supporting or “push pole” attached at an angle to
the primary pole.

In 2009, Mazzone filed a complaint in the Law Division
naming Czyzewski, Waterford, ACE, Ivystone, and others
as defendants. An amended complaint was filed in 2010.
Trial commenced on February 11, 2014, and, after eight
days of testimony, the jury returned a verdict in favor
of Mazzone in the amount of $6,620,803.87. Consistent
with this verdict, the trial judge entered an order
allocating liability against Waterford, 55%; Czyzewski,
14%; Ivystone, 16%; and ACE, 15%.

II.

ACE Appeal A–4165–13

On appeal, ACE raises the following points:

POINT I

THE TRIAL COURT IMPROPERLY FOUND
THAT ACE OWES MOTORISTS A DUTY OF
CARE FOR VEGETATION MANAGEMENT.

A. THE MCGLYNN DECISION IS DIRECTLY
APPLICABLE TO THIS MATTER.

B. THERE IS NO EVIDENCE IN THE RECORD
THAT THE PURPOSE OF ACE'S VEGETATION
MANAGEMENT PLAN IS TO PROMOTE
TRAFFIC SAFETY.

C. ACE'S VEGETATION MANAGEMENT
PLAN DOES NOT CREATE A DUTY OF CARE
WITH RESPECT TO MOTORISTS.

D. THE CIRCUMSTANCES IN THIS MATTER
DO NOT WARRANT IMPOSING A DUTY ON
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ACE TO MONITOR VEGETATION GROWING
AROUND ITS FACILITIES FOR THE PURPOSE
OF PROMOTING TRAFFIC SAFETY.

POINT Ii

THE TRIAL COURT IMPROPERLY APPLIED
THE WRONG STANDARD OF CARE, BECAUSE
ACE HAS NO OBLIGATION TO ANTICIPATE
OR GUARD AGAINST EXTRAORDINARY
EXIGENCIES.

*2  A. AN ELECTRIC UTILITY HAS A
DUTY TO ACT TO AVOID HARM TO
MOTORISTS ONLY WHERE THERE IS
AN UNREASONABLE AND UNNECESSARY
DANGER.

B. IMPOSING A DUTY ON ACE TO
CONTINUALLY MONITOR AND ASSESS
WHETHER ITS UTILITY POLES, IN
CONJUNCTION WITH OTHER POTENTIAL
ROADWAY SIGHT OBSTRUCTIONS, IMPAIR
TRAFFIC VISIBILITY IS AN UNREASONABLE
AND ONEROUS BURDEN.

We first consider ACE's claim that the trial court erred in
denying ACE's motion for summary judgment and finding
that ACE owed a duty of care to motorists for vegetation
management.

At trial, Czyzewski testified that she thought she had a
clear view of oncoming traffic, but was unable to see
plaintiff's motorcycle. She attributed this to “bushes ... a
pole and shrubbery” on the island. Several other witnesses
testified that the shrubbery on the island obstructed their
view of oncoming traffic.

Czyzewski's co-worker, Tara Magitz, testified that the
foliage requires her to inch precariously close to Route
30 when turning left from Briarcliff. Magitz testified that
there are still obstructions from the island that inhibit a
view of traffic traveling eastbound on Route 30, even when
a vehicle is properly stopped in front of the stop line.

Lawrence Ruocco, Waterford's Township Administrator,
also testified that the view to the left was obstructed if
stopped at the stop sign. Portions of deposition testimony
from eyewitness Stephen Casamassima were read at trial
due to his unavailability. Casamassima testified that it was

difficult to see beyond the island because of the trees and
utility poles, and that a left turn there “is virtually taking
your life in your hand[s] because you cannot see.”

Scott Pierson, a police officer and part time landscaper,
did not appear for trial, but his deposition testimony
was read into the record. Ivystone hired Pierson to do
landscaping work on the island. Pierson testified that the
bushes on the island never obstructed his view of the
traffic going eastbound. Similarly, Sandra Anderson, a
local resident and former president of Ivystone, testified
that her view of Route 30 was not obstructed by the
vegetation on the island.

ACE called two experts. James Sapio testified that he
conducted a survey of the Briarcliff intersection. Sapio
found that the push pole was located 11.03 feet from the
Route 30 right-of-way, and over 17 feet from the curb line
of Route 30. Sapio did not take any measurements of the
vegetation growing on the push pole.

ACE also called William Martin, who was qualified as an
expert in accident reconstruction. Martin testified that, in
his opinion, neither the pole nor the vegetation could have
obstructed Czyzewski's view of Route 30 near the stop
sign.

ACE is a subsidiary of Pepco Holdings, Inc. (PHI).
PHI published a manual containing individual vegetation
management strategies for each subsidiary. For ACE, the
strategy was designed to “ensure the vegetation will not
conflict with our facilities and allow our maintenance and
construction crews ready and safe access to structures,
both transmission and those which carry distribution
lines.”

*3  In an attached rider, there is a paragraph dedicated to
the management of vines:

All vines growing on any pole
or on any guy wire attached to
a pole, with PHI facilities, shall
be cut. Furthermore, vines shall
be removed from PHI's facilities
wherever possible and practical.
The vine stump shall be treated
with an approved herbicide, unless
otherwise directed by PHI.
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ACE argues that it does not owe a duty of care to motorists
for vegetation management and relies on our decision in
McGlynn v. State, 434 N.J.Super. 23 (App.Div.) certif.
denied, 217 N.J. 589 (2014). In McGlynn, a dead tree fell
onto a highway striking a vehicle and killing one occupant
and injuring three others. Id. at 27. The tree was located
on private property, but within a Jersey Central Power
and Light Company's right-of-way. Ibid. JCP & L hired
JAFLO, Inc., to perform “vegetation maintenance” on a
four-year cycle along a ninety-mile stretch of roadway,
which included the location of the dead tree. Ibid. JCP &
L's purpose in hiring JAFLO was to “keep its power lines
free of encroaching vegetation, such as trees” in order to
“maintain consistent flow of electricity to its nearly one
million customers in thirteen counties [.]” Ibid.

The motion judge in McGlynn granted summary judgment
to JCP & L and JAFLO, and we affirmed. Id. at 27–28.
We noted that JCP & L's purpose in controlling vegetation
was to maintain its service:

It is not disputed that JCP & L had a clear and defined
commitment to keep vegetation controlled in order
to prevent interruptions in service. To expand that
commitment to include maintenance of vegetation for
the benefit of passing motorists, where power lines are
unaffected, would create an onerous burden without a
corresponding benefit where the responsibility already
exists, to a greater or lesser extent, on individual
property owners and [the New Jersey Department of
Transportation].

[Id. at 32.]

We also noted that the private land owner bears
the “principal responsibility to exercise due care over
trees that might pose a hazard to travelers on an
adjoining highway,” and JCP & L's contractual obligation
was limited to maintaining its line so as to provide
uninterrupted service. Id. at 33. We also observed that
“the obligation to monitor trees over hundreds of miles of
roadway for a broad purpose such as the safety of passing
motorists would be an overwhelming burden on a private
entity.” Id. at 33–34.

Plaintiff attempts to distinguish McGlynn and relies on
Seals v. County of Morris, 210 N.J. 157 (2012). In Seals,
the plaintiff was driving his car along a snow-covered road
when he failed to negotiate a curve and crashed into an
electric utility pole owned by JCP & L. Id. at 162–63. The

pole was located on private property a few feet from the
roadway. Id. at 163. There was no guardrail separating the
pole from the road, the area was not illuminated by lights,
and no sign warned of the curve in the road located near
the pole. Ibid. Plaintiff suffered serious and permanent
injuries in the crash. Ibid.

*4  The plaintiff sued and claimed that JCP & L
“negligently placed and maintained the utility pole at the
crash site.” Ibid. The pole in Seals had been installed by
JCP & L's predecessor in 1937, and was replaced in 1976,
1998, and 2003. Ibid. Notably, the replacements in 1998
and 2003 were due to automobile collisions with the pole.
Ibid. In 1989, another vehicle collided with the pole. Ibid.
JCP & L determined exactly where to install its utility
poles, without having first conducted a safety study. Id. at
164. JCP & L also had no written guidelines pertaining to
the safe placement of utility poles, instead “approach[ing]
the task with practical considerations in mind [.]” Ibid.

Relying on Contey v. New Jersey Bell Telephone Co., 136
N.J . 582, 643 A.2d 1005 (1994), the trial court denied
JCP & L's motion for summary judgment on the basis
that it was not entitled to immunity. Id. at 161, 643 A.2d
1005. We reversed, concluding that JCP & L could not
be found liable because the County and Township gave
implicit approval for the pole's location by their silence.
Ibid.

The Supreme Court reversed, holding that JCP & L was
not immune from suit and was “accountable for any
negligence on its part.” Id. at 175, 643 A.2d 1005. The
Court noted that JCP & L chose the location of its
utility pole without any compulsion or direction from
any governmental authority, and placed the pole in “an
unreasonably dangerous location and knew or should
have known of other accidents at the site.” Id. at 174, 643
A.2d 1005.

Here, plaintiff sought to impose liability based on ACE's
failure to place the main and supporting poles on the
Briarcliff island in a safe location. Alternatively, plaintiff
claimed ACE failed to maintain the island so as not to
constitute a sight obstruction to motorists.

The vegetation, which was present on the push pole but
not the main pole, was not a wild-growing species, but was
planted there for aesthetic purposes. Sandra Anderson
testified at trial that in the late 1970s, her association

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032474000&pubNum=0000590&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000583&cite=217NJ589&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032474000&pubNum=0000590&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_590_27&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_590_27
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032474000&pubNum=0000590&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_590_27&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_590_27
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_583_162
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_583_163
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_583_164
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_583_164
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027683368&pubNum=0000583&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_583_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_583_161
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000162&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000162&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000162&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000162&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994154272&pubNum=0000162&originatingDoc=I48b5f5f99a9411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Mazzone v. Czyzewski, Not Reported in A.3d (2015)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 6

lobbied Waterford for a traffic light at the Briarcliff
intersection. Because of the proximity of another light at
Atco Avenue, Ivystone's request was denied but the island

was constructed. 1  When the island became an “eyesore,”
Ivystone sought and received permission from Waterford
to maintain it. Ivystone hired a landscaper, “Atco Al,”
who kept the island clean, installed decorative stones, and
planted shrubs and bushes there. Anderson was shown a
post-accident photograph and identified ivy growing on
the push pole at the time of the accident as having been
planted by Atco Al.

After Atco Al, Scott Pierson took over the maintenance
of the Briarcliff island. In the early spring, Pierson would
trim the bushes and ivy so that the decorative stone under
the bushes could be seen.

ACE senior staff forester, Matthew Simons, testified that
ACE inspects its poles for vegetation every four years as
mandated by the Board of Public Utilities. The poles on
the Briarcliff island were inspected by a subcontractor,
Davey Tree Expert (Davey), for vegetation in May 2008,
prior to the accident. The arborist for Davey, Bryce
Bixby, determined that no work was necessary. Simons,
who contributed to drafting the vegetation management
protocol followed by ACE, explained that the purpose of
the inspections was “to provide reliable and safe [electric]
service as opposed to removing obstructions on poles[.]”
Simons testified that even if Bixby had brought the ivy on
the push pole to his attention, he would not have ordered
it removed because “[i]t will not grow into our facilities so
therefore it won't cause tree related outages....”

*5  In denying ACE's motion for summary judgment, the
trial judge held that the 2008 inspection by Davey placed
ACE in a “position to know ... whether there was ivy
growing in [sic] the brace pole and whether the ivy in [sic]
the brace pole, combined with other things, created a sight
line obstruction.” The judge also found that it was an issue
of fact for the jury to determine whether the brace pole was
in existence at the time of the 2004 accident, and if ACE
“could have known about the condition of the brace pole
with the ivy all over it[.]”

Finally, the judge determined that ACE's vegetation
maintenance policy was a “tenable basis for establishing
a duty on the part of the utilities to remove ivy if the
other pre-conditions for their duty are met.” The judge
identified those preconditions as both knowledge that

the pole and vines “serve as an obstruction” and “the
opportunity to remedy this situation.”

In Seals, the Court described the duty JCP & L owes to the
public with regard to the placement of its electric utility
poles. Supra, 210 N.J. at 175–77. The Court held that
“a utility company is only required to exercise ordinary
—not extraordinary—care to prevent injuries[.]” Id. at
175 (citing Oram v. N.J. Bell Tel. Co., 132 N.J.Super.
491, 494, 334 A.2d 343 (App.Div.1975)). The Court added
that “a utility is under no obligation to guard against
‘extraordinary exigencies.’ “ Ibid. (citing Oram, supra, 132
N.J.Super. at 494, 334 A.2d 343). The Court observed:

Utility poles, like trees, dot the edges of our roadways
across this [s]tate. In the ordinary course, tragedies
occur when cars veer off a road, striking a tree or utility
pole. Every potential hazard abutting our roads and
highways cannot be eliminated; our roadways cannot be
made perfectly safe. But that does not mean that certain
known and unacceptable risks that pose great danger
should not be minimized.

[Ibid.]

The Court noted that, “[i]f vehicles repeatedly strike
the same pole, it may suggest that the pole poses an
unreasonable risk of causing serious bodily injury or
death.” Id. at 177, 334 A.2d 343. When this is the case,
“the utility company that placed that pole, in exercising
due care, may have a duty to act.” Ibid.

[1]  The facts here are distinguishable from those in Seals,
where JCP & L placed an electric pole in the same location
where its poles had been struck repeatedly by motorists.
Here, plaintiff was unable to show any prior accidents
where the cause had been determined to be obstructed
view as a result of ACE's poles or the vegetation on the
brace pole.

The pole was not placed on the island by ACE. Rather
Verizon installed it in 1978, apparently when the Briarcliff
island was created. After a vehicle struck and damaged
the pole in 2004, it was replaced pursuant to an agreement
between Verizon and ACE, whereby ACE became the
owner of the pole.

ACE played no role in planting the ivy or any of the other
vegetation on the island. ACE's vegetation management
plan, which was designed solely to prevent the growth of
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trees, plants, and bushes from interfering with its service,
did not create a duty of care to motorists.

*6  The trial judge's finding that, after the 2008 vegetation
inspection, ACE personnel may have learned that ivy
was growing on the brace pole and may have created a
sight line obstruction, is speculative and ignores the fact
that the Davey inspector was not tasked with remediating
traffic sight obstructions. We rejected a similar argument
in McGlynn, where we concluded that to expand a
“commitment to include maintenance of vegetation for
the benefit of passing motorists, where power lines are
unaffected, would create an onerous burden ... where the
responsibility already exists” on other parties. McGlynn
supra, 434 N.J.Super. at 32.

Similarly, the judge's conclusion that it was “possible”
that, after the 2004 post-accident pole replacement, ACE
personnel could have known about “the condition of the
brace pole with the ivy all over it” is untethered to any
record evidence. There was no proof that ivy was growing
on the brace pole in 2004 or, for that matter, whether the
brace pole had even been installed by that time.

Under Seals, ACE had a duty to exercise ordinary, not
extraordinary, care with regard to the placement and
maintenance of its electric utility poles. Id. at 175. ACE
was required to consider “known and unacceptable risks
that pose great danger,” not every conceivable harmful
occurrence. Ibid. Imposing a duty on ACE to monitor
its utility poles to insure that vegetation does not impair
traffic visibility is unreasonable where the vegetation
is planted and maintained by third parties, and where
there is no history of accidents caused by vegetation that
obstructed visibility.

We conclude that the trial judge erred in denying ACE's
motion for summary judgment.

III.

Waterford Appeal A–4285–13

Waterford Township raises the following points:

POINT I

THE TRIAL JUDGE ERRED IN ADMITTING
INTO EVIDENCE NUMEROUS POST–
ACCIDENT PHOTOGRAPHS DEPICTING
SUBSEQUENT REMEDIAL MEASURES IN
VIOLATION OF N.J.R.E. 407, REQUIRING A
NEW TRIAL AS TO LIABILITY. (ARGUED
BELOW)

POINT II

THE JURY'S VERDICT WAS AGAINST THE
WEIGHT OF THE EVIDENCE, WITH RESPECT
TO THE PERCENTAGES OF LIABILITY
ASSESSED AGAINST THE DEFENDANT,
CZYZEWSKI AND THE DEFENDANT,
WATERFORD TOWNSHIP, REQUIRING A NEW
TRIAL AS TO LIABILITY. (ARGUED BELOW)

POINT III

THE MOTION JUDGE ERRED IN DENYING
THE MOTION FOR SUMMARY JUDGMENT ON
BEHALF OF THE DEFENDANT, WATERFORD
TOWNSHIP.

A.

Waterford first argues that the trial judge erred in
admitting post-accident photographs depicting the island
free from the vegetation overgrowth. Waterford claims
that the photographs were inadmissible under N.J.R.E.
407, which declares in pertinent part that “[e]vidence of
remedial measures taken after an event is not admissible
to prove that the event was caused by negligence or
culpable conduct.” The rule was “designed to encourage
remedial measures to be taken in order to avoid the
occurrence of similar accidents.” Dixon v. Jacobsen Mfg.
Co., 270 N.J.Super. 569, 587, 637 A.2d 915 (App.Div.)
certif. denied, 136 N.J. 295, 642 A.2d 1004 (1994).

*7  [2]  Evidence of subsequent remedial measures,
however, may be admitted for purposes other than
proving culpable conduct or causation, as the final
passage of N.J.R.E. 407 recognizes. The trial judge
admitted the photographs to assist the jury in assessing
Czyzewski's field of vision at the intersection. Czyzewski
initially had difficulty answering questions on cross-
examination as to the extent of the obstruction. On
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redirect, Czyzewski indicated that a “visual” depicting the
island free from excessive vegetation would assist her in
determining what her field of vision would have been in
the absence of any obstructions. After being shown the
photograph depicting a cleared island, Czyzewski was able
to confirm that the excessive vegetation did impact her
field of vision.

Our review of a trial court's ruling on the admissibility
of evidence is limited. State v. Buckley, 216 N.J. 249, 260
(2013). These evidentiary rulings are reviewed for abuse
of discretion and cannot be overturned on appeal unless
there is a manifest denial of justice. Green v. N.J. Mfrs. Ins.
Co., 160 N.J. 480, 492, 734 A.2d 1147 (1999).

We are satisfied that these photographs were not admitted
to prove the existence of a subsequent remedial measure,
rather they were admitted to ascertain Czyzewski's field of
vision at the time of the accident.

Waterford next argues that the limiting instruction given
by the trial judge was not sufficient. The judge instructed
the jury that the photographs were not to be used to
establish liability but were to be used narrowly “for
purposes of understanding field of vision....” The judge
even noted that the photographs were edited using
computer software to minimize any potential prejudice
associated with subsequent remedial measures:

In point of fact, as you all know,
there are many instances now with
computerized enhancements and
changes to pictures which allow
things to be removed from pictures,
added to pictures. And so there is
nothing that could be inferred from
the fact that this picture appears to
show a field of vision only that it
shows a field of vision with certain
characteristics of the island in its
original configuration absent[.] [I]t
shows and could be considered for
nothing more.

We presume that the jury adhered to the judge's thorough
limiting instructions. State v. Muhammad, 145 N.J. 23, 52,
678 A.2d 164 (1996).

Even if evidence is admissible under N.J.R.E. 407, it
must be excluded if its probative value is substantially

outweighed by the risk of undue prejudice. N.J.R.E.
403. Waterford argues that the photographs have little
probative value, but, as we have noted, the photographs
were useful in determining the extent of the obstruction
of Czyzewski's view. In light of the limiting instruction,
we cannot conclude that the prejudicial effect of the
photographs substantially outweighed their probative
value to the point where the trial court abused its
discretion in admitting them.

B.

*8  [3]  Waterford next argues that the jury verdict was
against the weight of the evidence, and that Czyzewski
should have been liable for 100% of the damages because
she did not exercise a reasonable degree of care when
turning onto Route 30. Waterford relies primarily on a
brief portion of Czyzewski's deposition testimony:

Q. And when you looked left a second time, were you
able to see the two eastbound lanes of Route 30?

A. Yes.

Q. Was there anything preventing you from seeing the
two eastbound lanes of Route 30 when you stopped the
second time?

A. No.

Q. And when you looked to your left and you saw
the two eastbound lanes, did you see any vehicle or
motorcycle in either of the two eastbound lanes?

A. No.

However, Czyzewski was also questioned at trial about
another portion of her deposition testimony:

Q. And I think you stopped again and then—either you
stopped again or you eventually pulled out. Were you
able to see to your left the traffic coming, would have
been eastbound on Route 30 beyond the vegetation
that's depicted?

A. No, it was hard to see.

Waterford's argument that this inconsistency in
Czyzewski's testimony should render her 100% liable for
the damages lacks merit. Despite being presented with
this inconsistency, the jury found that there was a sight
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obstruction on the island. Moreover, other witnesses
testified as to the sight obstruction.

In reviewing a trial court's decision on a new trial motion,
we apply “essentially” the same standard as the trial courts
in determining whether to grant a new trial. Dolson v.
Anastasia, 55 N.J. 2, 7, 258 A.2d 706 (1969). Such a motion
should not be granted unless “it clearly and convincingly
appears that there was a miscarriage of justice under
the law.” R. 4:49–1(a). Applying this indulgent standard,
we agree with the trial judge that plaintiff presented a
sufficient quantum of evidence on each of the elements of
the causes of action tried to the jury. Waterford's motion
for a new trial was appropriately denied.

C.

Finally, Waterford argues that the motion judge 2  erred in
denying its motion for summary judgment because there
was no evidence establishing a dangerous condition on its
property.

We review a ruling on summary judgment de novo,
Davis v. Brickman Landscaping, Ltd., 219 N.J. 395, 405
(2014), and apply the same standard as trial courts
in determining whether summary judgment is proper.
Murray v. Plainfield Rescue Squad, 210 N.J. 581, 584
(2012).

Summary judgment is proper if, after drawing all
inferences in favor of the non-moving party, “no genuine
issue as to any material fact” exists. R. 4:46–2(c). “An
issue of fact is genuine only if, considering the burden of
persuasion at trial, the evidence submitted by the parties
on the motion, together with all legitimate inferences
therefrom favoring the non-moving party, would require
submission of the issue to the trier of fact.” Ibid.

*9  [4]  Waterford argues that it was entitled to immunity
under the New Jersey Tort Claims Act (TCA), N.J.S.A.
59:1–1 to 12–3. Chapter four of the TCA sets forth the
conditions under which a public entity may be held liable
for an injury caused by a dangerous condition on its
property:

A public entity is liable for injury caused by a condition
of its property if the plaintiff establishes that the
property was in dangerous condition at the time of

the injury, that the injury was proximately caused by
the dangerous condition, that the dangerous condition
created a reasonably foreseeable risk of the kind of
injury which was incurred, and that either:

a. a negligent or wrongful act or omission of an
employee of the public entity within the scope of his
employment created the dangerous condition; or

b. a public entity had actual or constructive notice
of the dangerous condition under section 59:4–3 a
sufficient time prior to the injury to have taken
measures to protect against the dangerous condition.

Nothing in this section shall be construed to impose
liability upon a public entity for a dangerous condition
of its public property if the action the entity took to
protect against the condition or the failure to take such
action was not palpably unreasonable.

[N.J.S.A. 59:4–2.]

Under the TCA, the following elements must be proven
to establish a prima facie case: (1) the existence of a
dangerous condition; (2) the dangerous condition created
a foreseeable risk of, and actually caused, injury; (3)
the public entity knew of the dangerous condition; and
(4) the action taken to protect against the dangerous
condition was “palpably unreasonable.” Muhammad v.
N.J. Transit, 176 N.J. 185, 194, 821 A.2d 1148 (2003).
The Supreme Court has defined palpably unreasonable as
“behavior that is patently unacceptable under any given
circumstance.” Id. at 195, 821 A.2d 1148 (quoting Kolitch
v. Lindedahl, 100 N.J. 485, 493, 497 A.2d 183 (1985)).

In arguing that there was no sight obstruction, thus no
dangerous condition on the property, Waterford relies on
the same snippet of deposition testimony from Czyzewski,
which states that she had a clear view of the two eastbound
lanes of Route 30. Waterford argues that this testimony
was “clear and unequivocal,” but ignores Czyzewski's
testimony during that same deposition, where she claimed
that she had difficulty seeing the road due to the vegetation
on the island. As the motion judge noted:

[Czyzewski's] deposition stated that she couldn't see
well, it was hard to see, and she couldn't see the traffic
eastbound because of the vegetation when she stopped
at the white line.... She says she couldn't see at the white
line. There's a stop sign. She says that she couldn't see
at the stop sign even when she brought her driver's
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window parallel to where the stop sign was. That she—
her testimony was that after stopping for the first time,
she moved up, she could see the eastbound traffic, she
pulled out and then, the motorcyclist ran into her.

*10  In her interrogatory, she referred to brush and
overgrowth of vegetation. In her deposition, she said
she couldn't see because of the vegetation or because of
all the shrubbery and the pole.

Thus, Czyzewski's deposition is not as “clear and
unequivocal” as Waterford alleges. In addition, as we
have previously mentioned, other witnesses supported the
contention that vegetation on the island constituted a sight
obstruction.

We are satisfied that there was ample evidence in the
record to demonstrate the existence of a sight obstruction
and find no error in the motion judge's decision denying
Waterford's motion for summary judgment.

IV.

[5]  The judgement against Waterford is affirmed. The
judgement against ACE is reversed and the matter is
remanded. As we are affirming the judgment against
Waterford, and the other defendants have not appealed,
we see no reason why the adjudicated liability of the three
remaining defendants should be relitigated. We also see
no reason why the original damages award should be
disturbed. The jury was instructed to set damages at an
amount that would fairly compensate plaintiff for the total
losses he claimed. “Questions as to the number of other
parties responsible for those losses and how those losses
should be apportioned among them if ultimately more
than one is liable are entirely distinct from the question of

what constitutes a proper compensatory verdict. The jury
must be assumed fairly to have answered that question.”
Weiss v. Goldfarb, 295 N.J.Super. 212, 228, 684 A.2d 994
(App.Div.1996).

The damages verdict cannot reasonably be regarded as
tainted by the judge's failure to grant summary judgment
to ACE, and plaintiff should not be required to retry that
issue before another jury. See Ogborne v. Mercer Cemetary
Corp., 197 N.J. 448, 462, 963 A.2d 828 (2009) (“When
the damages award is not tainted by the error in the
liability portion of the case and is fairly separable, retrial
need not include the issue of damages.”); see also Lewis
v. Am. Cyanamid Co., 155 N.J. 544, 563, 715 A.2d 967
(1998) (noting that remand on liability and comparative
negligence “should not include the issue of damages”).

The matter is remanded for a new trial on the issue of how
the previously awarded 15% liability against ACE should
be re-apportioned against the remaining defendants. No
new trial will be necessary should defendants agree to
accept a judgment in the original proportions, adjusted
for the absence of ACE as follows: Waterford, 64.71%;

Czyzewski, 16.47%; and Ivystone 18.82%. 3  If these
adjusted proportions are not accepted by defendants, they
will be bound by the percentages awarded in the first trial
(Waterford, 55%; Czyzewski, 14%; and Ivystone 16%),
plus any additional percentages awarded by the jury in the
second trial.

Affirmed in part, reversed in part, and remanded for
further proceedings consistent with this opinion. We do
not retain jurisdiction.

All Citations

Not Reported in A.3d, 2015 WL 7783643

Footnotes
1 Sam Stever, an employee of the Waterford Public Works Department, testified that the island was there when he moved

to Waterford Township in 1978.

2 The motion for summary judgment was not heard by the trial judge.

3 In arriving at these figures we have divided the original award percentages by .85 (original award calculated at 100%,
minus ACE's share of 15%).
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Swecker v. Midland Power Coop., No. 14-2186, 2015 U.S. App. LEXIS 17497, 2015 WL 5842226 
(8th Cir. Oct. 6, 2015) 

Plaintiffs, farm owners, are members of Midland Power Cooperative (Customer Utility) which 

purchases electric energy from Central Iowa Power Cooperative (Supply Utility). Plaintiffs own a 

wind generator that is a qualifying facility (QF) under the Public Utility Regulatory Policies Act 

(PURPA). Plaintiffs sell their surplus electric energy from the QF to Supply Utility at a rate 

established by a utilities board pursuant to Federal Energy Regulatory Commission (FERC) 

regulations. Plaintiffs sued both Customer and Supply Utility for an order requiring Customer 

Utility to purchase Plaintiff’s surplus energy at Customer Utility’s avoided cost, which was the 

rate Customer Utility paid Supply Utility, instead of Supply Utility’s cooperative cost.  

 

The Court explained that PURPA directs FERC to set forth regulations requiring an electric utility 

to purchase electric energy from a QF at a rate that is just and reasonable to the utility’s customers 

and not at a rate that exceeds the utility’s incremental cost of alternative electric energy. FERC 

regulations provide that a rate equaling avoided cost satisfies PURPA and with QF consent, 

Customer Utility may transmit the QF’s electric energy Supply Utility. Additionally, if Customer 

Utility purchases from the QF then Supply Utility’s avoided cost applies instead of Customer 

Utility’s avoided cost. FERC also has promulgated the Consent Regulation in order to permit 

Customer Utility to meet its PURPA purchase obligation by transmitting QF’s electric energy to 

its Supply Utility. The Court here held that a cooperative may use the Supply Utility’s avoided 

cost even though Plaintiffs never consented to transmitting their surplus energy to Supply Utility. 

The FERC intended to discourage a QF from withholding consent to transmitting the energy to the 

Supply Unit. 
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Synopsis
Background: Owners of qualifying wind power production
facility (QF) brought action seeking declaratory and
injunctive relief requiring electric utility to purchase
available energy from them at utility's full avoided
cost, rather than its all-requirements wholesale supplier's
avoided cost. The United States District Court for the
Southern District of Iowa, James E. Gritzner, J., dismissed
complaint, and owners appealed.

Holding: The Court of Appeals, Loken, Circuit Judge,
held that Federal Energy Regulatory Commission
(FERC) rule that all-requirements supplier's avoided
costs were maximum rate that could apply to utility's
mandatory purchases from QF was not plainly erroneous.

Affirmed.

Bye, Circuit Judge, dissented and filed opinion.

West Headnotes (1)

[1] Electricity
Regulation of supply and use

Electricity

Regulation of Charges

Federal Energy Regulatory Commission
(FERC) rule that all-requirements wholesale
supplier's avoided costs were maximum rate
that could apply to electric utility's mandatory
purchases from qualifying power production
facility (QF) was not plainly erroneous
interpretation of FERC regulation permitting
utility to transmit electricity to another utility,
even though regulation stated that it applied
“if a qualifying facility agrees,” and QF did
not agree, where QF did not allege that utility
actually transferred its energy to supplier.
Public Utility Regulatory Policies Act of 1978,
§ 10, 16 U.S.C.A. § 824a–3; 18 C.F.R. §
292.303(d).

Cases that cite this headnote

Attorneys and Law Firms

*883  Sean A. Minahan, argued, Omaha, NE, for
Plaintiffs–Appellants.

Stephen Blake Kinnaird, argued, Washington, DC,
(Candice Castaneda, William David DeGrandis,
Washington, DC, on the brief), for Defendants–
Appellees.

Before LOKEN, BYE, and KELLY, Circuit Judges.

Opinion

LOKEN, Circuit Judge.

Beverly and Gregory Swecker own a farm in Iowa
that has a wind generator and is a qualifying power
production facility (“QF”) certified by the Federal Energy
Regulatory Commission (“FERC”). The Sweckers sell
surplus electric energy to Midland Power Cooperative at
a rate established by the Iowa Utilities Board (“IUB”),
implementing FERC rules and regulations. See 16 U.S.C.
§ 824a–3(f). For more than a decade, the Sweckers and
Midland have litigated rate disputes in state court, federal

court, and before FERC and the IUB. 1  In this round
of their *884  ongoing battle, the Sweckers appeal the

district court's 2  dismissal of their suit against Midland
and its primary supplier, Central Iowa Power Cooperative
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(“CIPCO”), seeking declaratory and injunctive relief
requiring Midland “to purchase available energy from
plaintiffs ... at Midland's full avoided cost, rather than
CIPCO's avoided cost.” Reviewing the grant of a Rule
12(b)(6) motion to dismiss de novo, we affirm. See Briehl
v. Gen. Motors Corp., 172 F.3d 623, 627 (8th Cir.1999)
(standard of review).

I. Factual and Regulatory Background

A. One purpose of the Public Utility Regulatory
Policies Act of 1978, Pub.L. No. 95–617, 92 Stat. 3117
(“PURPA”), was to “provid[e] for increased conservation
of electric energy, increased efficiency in the use of
facilities and resources by electric utilities, and equitable
retail rates for electric consumers.” 16 U.S.C. § 2601(1).
“Section 210 of PURPA's Title II, 92 Stat. 3144, 16
U.S.C. § 824a–3, seeks to encourage the development
of cogeneration and small power production facilities.”
FERC v. Mississippi, 456 U.S. 742, 750, 102 S.Ct. 2126,
72 L.Ed.2d 532 (1982). To overcome the reluctance
of traditional electric utilities to purchase power from
nontraditional QFs, § 210 directs FERC to promulgate
rules that require electric utilities to offer to purchase
electric energy from small power production facilities. 16
U.S.C. § 824a–3(a)(2). FERC may initiate action in federal
court to enforce these rules, and QFs such as the Sweckers
may sue if FERC declines a request to act. 16 U.S.C. §
824a–3(h); Mississippi, 456 U.S. at 751, 102 S.Ct. 2126.

PURPA provides that the rate at which electric utilities
purchase a QF's power “shall be just and reasonable to the
[customers] of the electric utility” and bars FERC from
prescribing a rate that “exceeds the incremental cost to
the electric utility of alternative electric energy.” 16 U.S.C.
§ 824a–3(b). As the House committee report explained,
“The provisions of [§ 210] are not intended to require the
rate payers of a utility to subsidize cogenerators or small
power producers.” H.R.Rep. No. 95–1750, at 98 (1978),
reprinted in 1978 U.S.C.C.A.N. 7797, 7832. The statute
defines “incremental cost of alternative electric energy” as
“the cost to the electric utility of the electric energy which,
but for the purchase from [the] small power producer, such
utility would generate or purchase from another source.” §
824a–3(d). The FERC regulations adopted this definition

in defining the term here at issue, “avoided costs.” 3

FERC enacted Rules 303 and 304 to implement § 210
of PURPA. See Am. Paper Inst., Inc. v. Am. Elec.
Power Serv. Corp., 461 U.S. 402, 406–07, 103 S.Ct.
1921, 76 L.Ed.2d 22 (1983). Rule 303 provides that
“[e]ach electric utility shall purchase, in accordance with
[Rule 304], any energy and capacity which is made
available from a qualifying facility: (1) Directly to the
electric utility; or (2) Indirectly to the electric utility in
accordance with paragraph *885  (d) of this section.”
18 C.F.R. § 292.303(a). Rule 304 reiterates the statutory
mandates regarding rates and provides that a rate equaling
avoided costs satisfies PURPA. §§ 292.304(a), (b)(2).
Other regulations permit parties to agree upon a rate
different than avoided costs. See 18 C.F.R. § 292.301(b)
(1). It is undisputed that Midland is an “electric utility”
under PURPA and thus subject to these obligations. See
16 U.S.C. § 2602(4).

B. Midland is a retail electric distribution cooperative
owned by its member customers. Midland is a member
of and buys its power from CIPCO, a generation and
transmission cooperative that supplies the wholesale
power requirements of its thirteen rural electric and
municipal electric cooperative members in the distribution
territories they serve. Thus, CIPCO is considered to
be Midland's “all-requirements supplier.” Swecker v.
Midland, 2011 WL 6523727, at *3. As a non-profit
cooperative, Midland is a “nonregulated public utility”
under Iowa and federal law, a misnomer, but one of
jurisdictional significance. See 16 U.S.C. § 2602(9) & (18);
Iowa Code § 476.1A.

One issue FERC needed to address in implementing § 210
of PURPA was the challenge posed by all-requirements
contracts, namely, “that the obligation to purchase from
qualifying facilities under this section might conflict
with contractual commitments ... requiring [utilities] to
purchase all of their requirements from a wholesale
supplier.” Small Power Production and Cogeneration
Facilities; Regulations Implementing Section 210 of
the Public Utility Regulatory Policies Act of 1978, 45
Fed.Reg. 12,214, 12,219 (Feb. 25, 1980) (“Order No. 69”).
More specifically, when setting the rate at which an all-
requirements utility such as Midland must purchase from
a QF such as the Sweckers, should the FERC-prescribed
maximum rate be the avoided costs of Midland—the rate
at which it purchases from its all-requirements supplier,
CITCO—or CITCO's avoided costs, a lower rate?
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In City of Longmont, 39 FERC ¶ 61,301, 1987 WL 117113,
at *3 (June 16, 1987), FERC rejected the QF's argument
that the avoided cost rate is the cost all-requirements
customers pay their supplier because “the generation
avoided by the [customers when they] purchase from QFs
would be the energy and capacity cost avoided” by their
all-requirements supplier. In Carolina Power & Light Co.,
48 FERC ¶ 61,101, 1989 WL 262068, at *5–6 (July 25,
1989), applying City of Longmont, FERC explained why
the supplying utility's avoided costs rate, not the rate
charged by the supplying utility to an all-requirements
customer, should apply:

[I]n Order No. 69, we discussed the
ramifications of a QF selling to a full
requirements customer instead of
selling to that customer's supplying
utility. We recognized that only
the full requirements supplier ...
would be in a position to avoid
constructing or running generation
facilities. We were concerned that
in cases where a full requirements
supplier's wholesale rate exceeds its
avoided costs, QFs may attempt
to sell to the full requirements
customer instead of the full
requirements supplier, claiming the
supplier's full requirements rate
as the avoided cost. In such
circumstances, it was determined
that the full requirements rate
should be adjusted so that the full
requirements supplier will be in the
same position as if it had purchased
power directly from the QF.

Another aspect of the all-requirements contract issue was
addressed in Rule 303(d), which provides an alternate
means by which an electric utility can meet its all- *886
requirements obligation without hindering small power
production:

Under paragraph (d), if the
qualifying facility consents, an all-
requirements utility which would
otherwise be obligated to purchase
energy or capacity from the
qualifying facility would be
permitted to transmit the energy

or capacity to its supplying utility.
In most instances, this transaction
would actually take the form of
the displacement of energy or
capacity that would have been
provided under the all-requirements
obligation. In this case, the
supplying utility is deemed to have
made the purchase and, as a result
the all-requirements obligation is
not affected.

Order No. 69, 45 Fed.Reg. at 12,219.

II. Relevant Procedural History

In this complex regulatory universe, federal district courts
have exclusive jurisdiction over “implementation” claims,
where the issue is whether a non-regulated utility such
as Midland has improperly implemented the PURPA
regulations. State courts exercise jurisdiction over “as-
applied” claims, for example, claims challenging the
calculation of a specific avoided costs rate. See 16 U.S.C.
§§ 824a–3(f), (g), 2633(a), (c).

After an Iowa state court set Midland's avoided costs
at 2.5394 cents per kilowatt hour in 2002, the Sweckers
and Midland entered into an Agreement for Electric
Service to a Qualifying Facility that set the avoided cost

rate at 2.5394 cents per kWh. 4  Litigation continued.
The Sweckers argued before FERC that the Agreement
inappropriately adopted a rate that was “based on false
information provided by Midland.” FERC determined
that the “Agreement constitutes a reasonable resolution
of this proceeding.” Swecker v. Midland Power Coop., 108
FERC ¶ 61,268, 2004 WL 2106368, at *4–5 (Sept. 21,
2004). In Windway Techs., Inc. v. Midland Power Coop.,
732 N.W.2d 887 (table), 2007 WL 752278, at *4–5 (Iowa
App. Mar. 14, 2007), state courts rejected the Sweckers'
attempt to relitigate Midland's avoided costs in pursuing
a claim for damages. In 2011, the IUB declined the
Sweckers' request to relitigate the rate issue and Midland's
avoided costs. Swecker v. Midland Power Coop., No.
FCU–2011–0008, 2011 WL 1589086, at *5 (I.U.B. Apr.
22, 2011).

Unsuccessful in these “as-applied” claims, the Sweckers
sought federal relief, petitioning FERC to commence
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an enforcement action in federal court. FERC instead
issued a Notice of Intent Not To Act, explaining that
the Sweckers “ask that the Commission ... declare that
Midland's avoided-cost rate should be based on what
Midland pays its full-requirements wholesale supplier,”
and rejecting this contention:

In Order No. 69, the Commission
determined that the avoided cost
of a full requirements customer
is the avoided cost of the full
requirements customer's supplier
because it is the supplier that
avoids generation when the full
requirements customer purchases
from a QF. The Commission has
consistently followed this approach.
Given that the rate the Sweckers
seek is inconsistent with our
precedent, we see no reason why
we should initiate an enforcement
proceeding on behalf of the
Sweckers to establish an avoided-
cost rate methodology inconsistent
with our precedent. Moreover, the
rate that Midland currently pays
the Sweckers is the rate that
the Sweckers agreed to in the
2004 Settlement *887  Agreement
—a settlement approved by the
Commission.

Swecker, 2013 WL 1182419, at *8 (citations omitted). This
opinion reaffirmed the City of Longmont rule that FERC
would “measure the avoided cost of a full requirements
customer as the avoided cost of the full requirements
supplier since it is the supplier that avoids generation when
the full requirements customer purchases from a QF.”
Carolina Power, 1989 WL 262068, at *6.

The Sweckers then commenced this action, seeking an
order “enforcing the implementation of PURPA and
FERC's PURPA regulations and declaring Midland's
full avoided cost rate for purchasing surplus energy
from plaintiffs and all other non-consenting Qualifying
Facilities is the same rate which Midland pays CIPCO.”
The district court granted Defendants' motion to dismiss,
concluding that Plaintiffs failed to state a claim upon
which relief can be granted because, in light of FERC
precedent and FERC's consideration of the Sweckers'

claim in deciding not to act, the “Complaint contains no
factual basis for a determination Plaintiffs have a plausible
claim for a departure from the established definition of
‘avoided cost rate.’ ” The court denied the Sweckers'
motion for a new trial or, in the alternative, an altered
or amended order, noting that it had considered and
rejected the Sweckers' contention that Midland cannot
pay the Sweckers at CIPCO's avoided cost rate because
the Sweckers never consented to that rate, as 18 C.F.R.
§ 292.303(d) requires. Rather, the court determined, §
292.303(d) is inapplicable because “Plaintiffs sold energy
directly to Midland-not indirectly to CIPCO through
Midland.”

III. Discussion

The Sweckers purport to raise three distinct issues on
appeal, but their entire argument can be succinctly stated
and analyzed: they contend that the plain language of
18 C.F.R. § 292.303(d) required Midland to obtain the
Sweckers' consent as QF before CIPCO's avoided cost
rate could apply to Midland's purchases, the district
court erred in deferring to FERC's longstanding contrary
interpretation of this regulation, and therefore their
complaint stated a claim on which declaratory and
injunctive relief from use of an unlawful avoided cost rate
can be granted.

As we have explained, FERC adopted § 292.303(d) to
provide an alternate means by which an all-requirements
electric utility can meet its PURPA purchase obligations
by “transmit[ting] the [QF's] energy or capacity to its
supplying utility,” in which case “the supplying utility is
deemed to have made the purchase and, as a result the all-
requirements obligation is not affected.” Order No. 69, 45
Fed.Reg. at 12,219. The regulation provides:

(d) Transmission to other electric
utilities. If a qualifying facility
agrees, an electric utility which
would otherwise be obligated to
purchase energy or capacity from
such qualifying facility may transmit
the energy or capacity to any other
electric utility. Any electric utility
to which such energy or capacity
is transmitted shall purchase such
energy or capacity under this
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subpart as if the qualifying facility
were supplying energy or capacity
directly to such electric utility. The
rate for purchase by the electric
utility to which such energy is
transmitted shall be adjusted up
or down to reflect line losses
pursuant to § 292.304(e)(3) and
shall not include any charges for
transmission.

The language describing a utility “which would otherwise
be obligated to purchase energy” (emphasis added) plainly
states that § 292.303(d) only enables an electric utility
such as Midland to shed its purchase *888  obligation
with a QF's consent, in which case the all-requirements
supplier (here, CIPCO) purchases the QF's energy or

capacity as if it was directly supplied. 5  However, that
transfer of the purchase obligation never occurred in this
case. The Sweckers never consented to supply CIPCO,
directly or indirectly, and they alleged in their complaint
and conceded on appeal that “Midland purchases surplus
demand and energy from plaintiff.” Thus, it is undisputed
that Midland has upheld its PURPA obligation to
purchase surplus energy the Sweckers made available. See
18 C.F.R. § 292.303(a); Order No. 69, 45 Fed.Reg. at
12,220 (“[i]f the qualifying facility does not consent to
transmission to another utility, the first utility retains the
purchase obligation”).

The Sweckers argue that Order No. 69 prohibits using
the supplying utility's avoided cost rate when the all-
requirements customer purchases from the QF absent
the QF's consent. FERC has consistently rejected this
interpretation of § 292.303(d). Rather, in City of Longmont
and Carolina Power, without reference to § 292.303(d),
FERC adopted the rule that CIPCO's avoided costs
are the maximum rate that may apply to Midland's
mandatory purchases from the Sweckers to discourage
QFs from withholding consent for direct energy transfers
to all-requirements suppliers. This better serves the
statutory purposes of “increased conservation of electric
energy, increased efficiency in the use of facilities
and resources by electric utilities, and equitable retail
rates for electric consumers.” 16 U.S.C. § 2601(1). The
Sweckers' pleadings put this situation squarely within the
paradigm described in Carolina Power-the Sweckers are
“attempt[ing] to sell to the full requirements customer
[Midland] instead of the full requirements supplier

[CIPCO], claiming the supplier's full requirements rate as
the avoided cost.” Carolina Power, 1989 WL 262068, at *5.

An agency's interpretation of its own regulations is
“controlling unless plainly erroneous or inconsistent with
the regulation.” Auer v. Robbins, 519 U.S. 452, 461, 117
S.Ct. 905, 137 L.Ed.2d 79 (1997) (quotation omitted).
Auer deference is particularly appropriate when “there is
no indication that [the agency's] current view is a change
from prior practice.” Decker v. Nw. Envtl. Def. Ctr.,
––– U.S. ––––, 133 S.Ct. 1326, 1337, 185 L.Ed.2d 447
(2013). Here, FERC's interpretation of “avoided costs”
when an all-requirements utility is required to purchase
from a QF is not plainly erroneous; is consistent with the
provisions of 18 C.F.R. §§ 292.101(b)(6), .303, and .304,
read as a whole and in context; reasonably serves diverse
statutory purposes when applying PURPA to a complex
situation; and has been the agency's consistent practice
since City of Longmont. FERC's interpretation is therefore
controlling and forecloses the contrary interpretation of §
292.303(d) urged by the Sweckers on appeal. Applying this
longstanding interpretation, the district court correctly
concluded that the Sweckers' lack of consent to Midland
transferring energy to CIPCO was “irrelevant since
Plaintiffs never allege that Midland actually transferred
Plaintiffs' energy to CIPCO.”

IV. Conclusion

For the foregoing reasons, we agree with the district
court that the Sweckers' *889  complaint failed to state
a claim for relief; we therefore affirm the Rule 12(b)
(6) dismissal. As there were no errors of law in need of
correction, the district court did not abuse its discretion in
denying the Sweckers' Rule 59(e) motion. See Ellis v. City
of Minneapolis, 518 Fed.Appx. 502, 505 (8th Cir.2013)
(standard of review). Accordingly, the judgment of the
district court is affirmed.

BYE, Circuit Judge, dissenting.
As the Court notes, an agency's interpretation of its own
regulation is not controlling when it is “plainly erroneous
or inconsistent with the regulation.” Auer v. Robbins,
519 U.S. 452, 461, 117 S.Ct. 905, 137 L.Ed.2d 79 (1997)
(quotation omitted). In this case, the Federal Energy
Regulatory Commission (FERC) adopted a rule in City of
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Longmont 6  and Carolina Power 7  without considering the
consent provisions in the relevant regulation, 18 C.F.R.
§ 292.303(d), and without addressing the relevant and

controlling provisions set forth in Order No. 69. 8  Because
the rule adopted by FERC is inconsistent with both the
controlling order and the controlling regulation, neither
the district court nor our Court should defer to it. I
therefore respectfully dissent from the decision to affirm
the district court's dismissal of the Sweckers' complaint.

I

The Sweckers contend, and I agree, that § 292.303(d) gives
a qualifying facility (QF) the discretion to choose whether
to accept the avoided cost rate of a non-generating utility
(Midland), or to bypass the non-generating utility and
accept the avoided cost rate of the non-generating utility's
supplier (CIPCO). I believe this is the only reasonable
interpretation of the regulation when read in conjunction
with Order No. 69.

In Order No. 69, FERC specifically addressed the
situation where the utility obligated to purchase excess
energy from a QF was not only a non-generating utility,
but was also an all-requirements utility bound by contract
to purchase all of its energy from the same supplying
utility. In such a situation, there is necessarily tension
between the utility's contractual obligations to its supplier,
and the obligations imposed by federal law. This is exactly
Midland's situation. Midland is both a non-generating
utility and an all-requirements utility bound by contract
to purchase all of its energy from CIPCO. But the Public
Utility Regulatory Policies Act of 1978, Pub.L. No.
95–617, 92 Stat. 3117 (PURPA), obligates Midland to
purchase the excess energy generated by any QF in its
coverage area, such as the Sweckers' windmill. Midland
therefore cannot comply with both federal law and its
contract. If it purchases all of its energy from CIPCO and
refuses to purchase energy from QFs, it is violating federal
law. On the other hand, if Midland complies with federal
law by purchasing excess energy from a QF in its coverage
area, it is violating its contract with CIPCO.

In Order No. 69, FERC adopted the consent requirement
set forth in § 292.303(d) to address this issue. First,
FERC indicated the obligations imposed by PURPA must
take precedence over the *890  contractual obligations
the non-generating utility may have to its supplier. See

45 Fed.Reg. 12,214 at 12,219 (explaining that if the
contractual obligations of an “all-requirements rural
electric cooperative[ ]” were permitted “to override
the obligation to purchase from qualifying facilities,
these contractual devices might be used to hinder
the development of cogeneration and small power
production”). As a consequence, the Commission stated
the “mandate of PURPA to encourage cogeneration
and small power production requires that obligations
to purchase under this provision supersede contractual
restrictions on a utility's ability to obtain energy or
capacity from a qualifying facility.” Id.

FERC next noted that a non-generating utility always
has the option of seeking a waiver “if compliance with
the purchase obligation would impose a special hardship
on an all-requirements customer.” Id. Midland sought a
waiver in this case, which if granted would have required
CIPCO to purchase the excess energy generated by QFs
in Midland's area. FERC, however, denied Midland's
request for a waiver, and therefore Midland remains
obligated to purchase energy from the Sweckers' windmill.

In the absence of a waiver, FERC offered another “out”
to a non-generating all-requirements utility caught in this
Catch 22 between its contractual obligations to its supplier
and its federal obligation to a QF under PURPA. That
is where § 292.303(d) comes into play. As explained by
FERC in Order No. 69, § 292.303(d) creates a situation
where a QF can essentially bypass a non-generating utility
middleman (such as Midland), and transmit its energy
straight through to the supplying utility (such as CIPCO).
This “out” permits the non-generating utility caught in the
middle to satisfy its contractual obligations to its supplier,
but also satisfies the requirements of PURPA by giving a
QF an alternative purchaser of its excess energy.

The key, however, is that § 292.303(d) expressly requires
the QF to consent to this alternative arrangement that
relieves the non-generating utility from its federally-
imposed purchase obligations. The regulation specifically
states “[i]f a qualifying facility agrees, an electric utility
which would otherwise be obligated to purchase energy
or capacity from such qualifying facility [i.e., Midland]
may transmit the energy or capacity to any other electric
utility [i.e., Midland's supplier, CIPCO].” 18 C.F.R. §
292.303(d) (emphasis added). If such a transfer takes
place, the regulation goes on to state that the “electric
utility to which such energy or capacity is transmitted [i.e.,
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CIPCO] shall purchase such energy or capacity under this
subpart as if the qualifying facility were supplying energy
or capacity directly to such electric utility.” Id.

There is no dispute that the Sweckers never consented
to CIPCO purchasing their windmill's excess energy, and
thus Midland still retains the obligation to purchase the
Sweckers' excess energy pursuant to PURPA. Midland
contends however, that irrespective of whether it retains
the purchase obligation, or the purchase obligation has
transferred to CIPCO, the avoided cost rate to use when
paying the Sweckers is always CIPCO's avoided cost
rate. In other words, the Sweckers must accept CIPCO's
avoided cost rate if CIPCO becomes the purchaser, but
the Sweckers must also accept CIPCO's avoided cost rate
if Midland remains the purchaser.

Midland's position is inconsistent with Order No. 69
and § 292.303(d), and thus so is the Court's decision
which adopts Midland's position. In Order No. 69, when
explaining that the purchase obligation remains with the
non-generating utility if a *891  QF does not consent
to the pass-through transmission to the supplying utility,
FERC expressly gives examples where the QF may choose
between the supplier's (i.e., CIPCO's) avoided cost rate or
the non-generating utility's (i.e., Midland's) avoided cost
rate. If, as Midland contends, the supplier's avoided cost
rate is always applicable, there would have been no need
for FERC to discuss situations where a QF might choose
one over the other.

Order No. 69 expressly states: “There are several
circumstances in which a qualifying facility might desire
that the electric utility with which it is interconnected
[i.e., Midland] not be the purchaser of the qualifying
facility's energy and capacity, but would prefer instead
that an electric utility with which the purchasing utility
is interconnected [i.e., CIPCO] make such a purchase.”
45 Fed Reg. 12,214 at 12,219. The Commission then
sets forth an example where a non-generating utility's
(Midland's) avoided cost rate may actually be lower than
the supplying utility's (CIPCO's) avoided cost rate, such
that it would be beneficial to the QF to consent to
transmission directly to the supplier:

If, for example, the purchasing
utility is a non-generating utility,
its avoided costs will be the price
of bulk purchased power ordinarily
based on the average embedded cost

of capacity and average energy cost

on its supplying utility's system. 9  As
a result, the rate to the qualifying
facility would be based on those
average costs. If, however, the
qualifying facility's output were
purchased by the supplying utility,
its output ordinarily will replace the
highest cost energy on the supplying
utility's system at that time, and its
capacity might enable the supplying
utility to avoid the addition of new
capacity. Thus, the avoided costs of
the supplying utility may be higher
than the avoided cost of the non-
generating utility.

Id. (emphasis added).

The necessary and unavoidable implication of FERC's
comparison between the supplying utility's avoided cost
rate (CIPCO's), and the non-generating utility's avoided
cost rate (Midland's), is that both avoided cost rates can
apply. And it is equally clear from the detailed discussion
set forth in Order No. 69 that the issue of which utilities'
avoided cost rate applies is determined solely by the
QF's consent. If Midland's position is correct, and an all-
requirements non-generating utility was always entitled to
use the supplying facility's avoided cost rate, there would
have been no reason for FERC to have compared the two
utilities' avoided cost rates in Order No. 69.

FERC goes on to state in Order No. 69 that “if the
qualifying facility does not consent to transmission to
another utility [CIPCO], the first utility [Midland] retains
the purchase obligation.” Id. at 12,220. When read in
conjunction with the earlier comparison of the avoided
costs rates of the non-generating utility and the supplying
utility, the unavoidable conclusion is that the non-
generating utility's (Midland's) avoided cost rate applies
when the QF does not consent to the pass-through
transmission to the supplier.

That is precisely the situation involved here. The Sweckers
never consented to the transmission of their windmill's
excess energy directly to CIPCO. As a consequence,
Midland retains the purchase obligation. Therefore, it is
Midland's avoided cost rate, not CIPCO's, which should
be used when determining the amount to pay *892  the
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Sweckers. The district court thus erred in dismissing the
Sweckers' complaint.

As the Court itself notes, the rule FERC adopted in City
of Longmont and Carolina Power was without reference
to the consent provisions of § 292.303(d), or without
addressing the relevant provisions set forth in Order No.
69 discussed herein. Thus, to the extent FERC has created
a contrary rule whereby the supplying utility's avoided
cost rate is always used when a non-generating utility has
the initial purchase obligation, irrespective of whether or
not a QF has consented to a pass-through transmission to

a supplying utility, such a rule is not entitled to deference
because it is plainly inconsistent with the controlling order
and regulation.

II

I respectfully dissent.

All Citations

807 F.3d 883, Util. L. Rep. P 14,942

Footnotes
1 See Swecker v. Midland Power Coop., 142 FERC ¶ 61,207, 2013 WL 1182419 (Mar. 21, 2013) (Swecker); Swecker v.

Midland Power Coop., 137 FERC ¶ 61,200, 2011 WL 6523727 (Dec. 15, 2011); Windway Techs., Inc. v. Midland Power
Coop., 696 N.W.2d 303 (Iowa 2005); Office of Consumer Advocate v. Iowa Utils. Bd., 656 N.W.2d 101 (Iowa 2003);
Windway Techs., Inc. v. Midland Power Coop., No. C00–3089MWB, 2001 WL 1248741 (N.D.Iowa Mar. 5, 2001).

2 The Honorable James E. Gritzner, United States District Judge for the Southern District of Iowa.

3 “Avoided costs means the incremental costs to an electric utility of electric energy or capacity or both which, but for the
purchase from the qualifying facility or qualifying facilities, such utility would generate itself or purchase from another
source.” 18 C.F.R. § 292.101(b)(6).

4 According to pleadings and attached exhibits, Midland pays CIPCO more for energy than it pays the Sweckers under this
Agreement, with the rate it paid CIPCO between years 2001 and 2011 ranging from 4.98 cents to 6.37 cents per kWh.

5 The procedural struggles between these parties illustrate why FERC chose to specify that the all-requirements customer
retains the purchase obligation and may transfer the obligation only with the consent of the QF. See Central Iowa Power
Coop., 105 FERC ¶ 61,239, 2003 WL 22725391, at *4 (Nov. 19, 2003).

6 39 FERC ¶ 61,301, 1987 WL 117113 (June 16, 1987).

7 48 FERC ¶ 61,101, 1989 WL 262068 (July 25, 1989).

8 Small Power Production and Cogeneration Facilities; Regulations Implementing Section 210 of the Public Utility
Regulatory Policies Act of 1978, Order No. 69, 45 Fed.Reg. 12,214 (Feb. 25, 1980).

9 The amount of this cost (Midland's “price of bulked purchased power”) is not clear in this record, but appears to be the
correct amount to pay the Sweckers.
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Valley Queen Cheese Factory, Inc. v. Otter Tail Power Co., No. 1:15-CV-01022-CBK, 2016 U.S. 
Dist. LEXIS 2065 (Jan. 6, 2016) 

A dispute arose between Defendant, a utility company, providing electrical services to Plaintiff, a 

dairy producer, for both their boiler and factory operations. While revising their existing sales 

contract, Defendant offered Plaintiff various rate options to choose from under the electric rate 

schedule regulated by South Dakota Public Utilities Commission. An agreement on the price rates 

was reached but Plaintiff ultimately brought suit against Defendant alleging that they were legally 

obligated to tell the customer all purchasing options available to them so that they could select the 

most economical rates. Defendant argued that they were only required to advise the customer about 

the available rates and were under no further obligation to recommend a specific rate to the 

customer. The court determined that they would have concurrent jurisdiction with the South 

Dakota Public Utilities Commission. The issues arising in the action had not been addressed by 

the Utilities Commission and as such the Court found that they were more suited to address the 

issues presented in the case. The Court also held that they had proper jurisdiction to adjudicate the 

dispute and also to determine the applicability of the filed rate doctrine, which states that no seller 

of energy may collect a rate other than the one filed with and approved by a regulatory agency and 

no court may substitute its own judgment of that agency. 
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United States District Court,
D. South Dakota, Northern Division.

Valley Queen Cheese Factory, Inc., A
South Dakota Corporation; Plaintiff,

v.
Otter Tail Power Company, A

Minnesota Corporation; Defendant.
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|
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Attorneys and Law Firms

James E. Moore, William G. Taylor, Jr. Woods, Fuller,
Shultz & Smith, PC, Sioux Falls, SD, for Plaintiff.

Jason R. Sutton, Thomas J. Welk, Boyce Law Firm, Sioux
Falls, SD, for Defendant.

ORDER DENYING MOTION TO DISMISS,
OR ALTERNATIVELY, STAY AND REFER

PROCEEDINGS TO THE PUBLIC UTILITIES
COMMISION OF SOUTH DAKOTA

CHARLES B. KORNMANN, United States District
Judge

*1  Defendant Otter Tail Power Company moved for
dismissal of the above captioned matter for failing to
state a claim pursuant to Fed. R. Civ. P. 12(b)(6), or,
alternatively, staying the case and referring it to the South
Dakota Public Utilities Commission (“PUC”). For the
following reasons, that motion is denied.

Background

Valley Queen Cheese Factory, Inc. manufactures cheese
and dairy products in Milbank, South Dakota. Otter Tail
Power Company is a Minnesota-based utility company
that provides electrical service to Valley Queen. Otter
Tail's sale of electricity in South Dakota is regulated
by the PUC, and the price and conditions for the sale

of electricity are governed by electric rate schedules, or
tariffs, approved by the PUC.

At all times relevant, Otter Tail sold electricity to Valley
Queen for its electric boiler as well as Valley Queen's
factory operations. Electricity to the boiler and the factory
were separately metered. From June of 2005 through
June of 2010, Otter Tail sold electricity for the electric
boiler pursuant to a written contract. On May 29, 2009,
Otter Tail informed Valley Queen that the boiler contract
would expire June 1, 2009. Otter Tail subsequently met
with Valley Queen to discuss options for purchasing
electricity. Due to the nature of the service provided for the
electric boiler and the factory, Valley Queen had various
rate options under the applicable tariffs for delivery of
electricity. Valley Queen chose to purchase electricity
pursuant to Otter Tail's Large General Service-Time of
Day Rate (“LGS-TOD”) for both the plant and the boiler
starting on July 1, 2009. Effective July 1, 2009, the PUC
approved Otter Tail's request for a new rider to its tariff
that included a Real Time Pricing (“RTP”) rate. The first
time Otter Tail offered the LGS-TOD rate and the RTP
rate were in the tariff effective July 1, 2009.

Valley Queen alleges that it would have saved electricity
costs if it purchased electricity under a different rate than
the LGS-TOD rate. Valley Queen alleges that Otter Tail
was “legally obligated” to tell Valley Queen what options
were available so that Valley Queen could select the most
economical rates for the electric boiler and the plant. This
present action is based on that allegation.

Otter Tail moved to dismiss pursuant to Fed. R. Civ.
P. 12(b)(6), or to alternatively stay the action and refer
it to the PUC, at Doc. 11. Otter Tail argues that the
applicable tariffs and South Dakota administrative rules
only require Otter Tail to advise Valley Queen about
the available raters; not to recommend the rate. Valley
Queen argues that Otter Tail was legally obligated to,
and should have advised Valley Queen that combining the
plant and the electric boiler on the LOS-TOD rate was
not the most cost effective rate available. Valley Queen
also alleges that Otter Tail was legally obligated to advise
that the most economical approach was to bill the main
plant at the LGS-RTP rate and bill the boiler at the
Controlled Service-Interruptible Load (“LDF”). Valley
Queen characterizes its complaint as an effort to seek
enforcement of a tariff, whereas Otter Tail characterizes
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the complaint as an effort to “amend the tariff and create
a new duty.”

Standard of Review

*2  When reviewing a motion to dismiss under Federal
Rule of Civil Procedure 12(b)(6), the court assumes that
all facts in the complaint are true and construes any
reasonable inferences from those facts in the light most
favorable to the nonmoving party. Schaaf v. Residential
Funding Corp., 517 F.3d 544, 549 (8th Cir. 2008). In order
to decide the motion to dismiss under Rule 12(b)(6), the
court may consider the complaint, some materials that are
part of the public record, as well as materials embraced
by the complaint. Porous Media Corp. v. Pall Corp., 186
F.3d 1077, 1079 (8th Cir. 1999). To survive the motion
to dismiss, the complaint must contain “enough facts to
state a claim to relief that is plausible on its face.” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007). The factual
content in the complaint must “allow the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged.” Braden v. Walmart Stores, 588 F.3d
585, 594 (8th Cir. 2009) (quoting Ashcroft v. Iqbal, 556
U.S. 662, 678 (2009)).

Discussion

I. Otter Tail's Motion to Dismiss
Otter Tail moved to dismiss the complaint for failure
to state a claim based upon two independent theories:
the “filed rate doctrine” and the “primary jurisdiction
doctrine.” Valley Queen contends that the “filed rate
doctrine” is inapplicable at this point and that the
“primary jurisdiction doctrine” does not require dismissal
or a referral to the PUC.

Neither side disputes what the “filed rate doctrine”
requires. Under the “filed rate doctrine,” no seller of
energy may collect a rate other than the one filed with
and approved by a regulatory agency, and no court may
substitute its own judgment for that of that agency. City
of Osceola v. Entergy Arkansas, 791 F.3d 904, 2015 U.S.
App. LEXIS 11429, 2015 WL 4031916 (8th Cir. 2015).
The issue is the applicability of a filed rate in relation to
Otter Tail's motion to dismiss. In other words, what are
the obligations of Otter Tail under the rate?

A recent case from the United States Court of Appeals,
City of Osceola v. Entergy Arkansas, 791 F.3d 904,
2015 U.S. App. LEXIS 11429, 2015 WL 4031916 (8th
Cir. 2015), although dealing with the Federal Regulatory
Commission (FERC), sets out some important principles
in considering the “filed rate doctrine.” “Issues of
interpretation of a contract on file with the Commission
are within the Commission's concurrent jurisdiction with
the courts.” City of Osceola, 791 F.3d 904, quoting
Portland Gen. Elec. Co., F.E.R.C. 61, 009, 61,021
n.14 (19995). The court in Osceola concluded that an
interpretation of a rate formula approved by the FERC
and whether payments under that formula were proper
were not barred by the “filed rate doctrine.” City of
Osceola, 791 F.3d 904. The case at hand is similar. Valley
Queen's complaint asks the court to make a determination
on a contractual dispute as to whether the contract created
a duty for Otter Tail to inform Valley Queen of a more
favorable rate. Under the standard for dismissal set by Bell
Atl. Corp., 550 U.S. at 547, dismissal of this case based on
either the “filed rate doctrine” or failure to state a claim
is, at a minimum, premature.

The court then turns to Otter Tail's contention that the
PUC would be more suited to hear the dispute. The court
did receive the amicus curiae brief filed by the “South
Dakota Electric Utility Companies” filed at Doc. 22 There
is no suggestion in the present case that the district court
does not have at least concurrent jurisdiction with the
PUC. I am satisfied that there is at least concurrent
jurisdiction. Even when jurisdiction exists in a given case,
the court is required to decide whether the agency has
what is called primary jurisdiction. Primary jurisdiction is
a common law doctrine used “to coordinate judicial and
administrative decision making.” Access Telecom. v. Sw
Bell Tel. Co., 137 F.3d 605, 608 (8th Cir. 1998). The Access
decision also tells us that courts having jurisdiction may
refer a case to the appropriate administrative agency for
initial decision. It also tells us that courts use the doctrine
sparingly, trying to avoid the delay and additional expense
which would stem from the referral. Those considerations
must be considered by the court in the present case.

*3  “There is no 'fixed formula' for deciding whether an
agency has primary jurisdiction over a case; instead courts
consider whether 'desirable uniformity' would result from
an agency determination and whether the “expert and
specialized knowledge' of the agency is needed.” United
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States v. W. Pac. R.R. Co., 325 U.S. 59, 64 (1956).” City
of Osceola, 791F.3d904.

The FERC has identified at least three factors which
the agency considers in deciding whether the agency has
primary jurisdiction. It would seem that it is a matter
for the court, not the agency, to decide whether primary
jurisdiction exists. Nevertheless, those three factors are:
(1) whether the agency has some special expertise which
makes the case “peculiarly appropriate” for agency
decision; (2) whether there is a need for uniformity of
interpretation of the type of question present in the
dispute; and (3) whether the case in important in relation
to the regulatory responsibilities of the agency. Ak. La.
Gas Co. v. Hall, 7 F.E.R.C. 61, 175, 61, 322 (1979).

The question under consideration in this case is a question
apparently not previously addressed by the PUC. There
is no precedent for the agency to consider. It is a matter
of common knowledge that no member of the PUC is a
lawyer and none have any experience as a judge. Whether
or not Otter Tailed failed to act in compliance with the
tariff is a question not difficult to decide. This court can
read and interpret the language to decide what Otter Tail
was required to do in dealing with Valley Queen. There
is nothing to “regulate”, as such. Courts interpret written
language every day. Courts decide whether a legal duty
exists in every case brought before the court. Federal
courts have a duty to decide cases brought before them,

including cases in which diversity of citizenship exists and
the required amount in controversy is met. While parties
cannot stipulate to federal jurisdiction, the parties are
entitled to insist upon the court acting promptly to decide
a controversy under federal jurisdiction.

While there is also an application pending within the
agency to act to answer the question presented, there is no
state court proceeding pending. The court takes judicial
notice that Valley Queen did file a complaint against
Otter Tail with the PUC. However, because the court has
determined that it has concurrent jurisdiction and that it
is more than suited to addressing the issues presented, I
will not stay the proceedings and refer them to the Public
Utilities Commission.

Now, therefore IT IS ORDERED:

1. Otter Tail's Motion to Dismiss, or Alternatively, Stay
and Refer Issues to the Public Utilities Commission
of the State of South Dakota, at Doc. 11 is denied.

2. Otter Tail's Motion for Judicial Notice, at Doc. 14,
is granted.

All Citations

Not Reported in F.Supp.3d, 2016 WL 109892

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Wise Elec. Coop., Inc. v. Am. Hat. Co., 2015 Tex. App. LEXIS 9791, 2015 WL 5460543. (Tex. 
App. Sept. 17, 2015) 

In 1998 Defendant Wise Electric Cooperative installed an overhead service line utilizing a 

connector. In 2005 the service line became disconnected from one end of the connector and 

contacted the ground wire on the pole which caused arcing. The arcing then melted the ends of the 

metal wires in the disconnected line and part of the molten metal fell on dry grass below, sparking 

a fire. The fire produced large amounts of smoke which engulfed Plaintiff’s manufacturing plant 

and subsequently ruining a large portion of the manufacture’s supply of western hats. The Court 

found that the line initially became disconnected from one end of the connector due to the 

negligence of a lineman while installing the service line and failing to perform a tug test on the 

line. The link joining the two electric wires had not been crimped properly, thus allowing the live 

wire to disconnect and cause the fire. Due to the lineman’s negligence, Defendant was held 

responsible for the damages caused to both Plaintiff’s warehouse and the loss of the inventory 

within totaling over $13,000,000. 
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476 S.W.3d 671
Court of Appeals of Texas,

Fort Worth.

Wise Electric Cooperative, Inc., Appellant/Appellee
v.

American Hat Company, Appellee/Appellant

NO. 02–13–00439–CV
|

DELIVERED: September 17, 2015

Synopsis
Background: Hat company sued electric company for
negligence, stemming from damage to hat company's
inventory due to thick smoke from grass fire caused by
overhead service wire becoming disconnected at utility
pole owned by electric company. Following jury trial, the
97th District Court, Montague County, Roger E. Towery,
J., ruled in favor of hat company and awarded damages.
Both parties appealed. The Court of Appeals, Bob
McCoy, J., 2010 WL 4028098, reversed and remanded
for new trial. Following bench trial on remand, the
District Court, Jack A. McGaughey, J., awarded hat
company personal property and past lost-profits damages
and awarded electric company credit and an offset. Both
parties appealed.

Holdings: The Court of Appeals, Sue Walker, J., held that:

[1] evidence was sufficient to support findings that electric
company breached duty of care owed to hat company and
that hat company's damages were proximately caused by
that breach;

[2] evidence was sufficient to support finding that
inventory was not damaged by heat or moisture prior to
fire;

[3] replacement value, rather than fair market value, of
inventory was proper measure of damages;

[4] trial court did not abuse its discretion by determining
that hat company's expert was qualified to testify as expert
on replacement value of inventory;

[5] evidence was legally and factually sufficient to support
damages awards in favor of hat company;

[6] electric company's pleadings were sufficient to support
offset; but

[7] evidence was insufficient to support offset award.

Affirmed in part, reversed in part, and remanded.

West Headnotes (49)

[1] Appeal and Error
Recall or return of cause from lower

court

Court of Appeals lacked authority to
reinstate jury's damages findings from first
trial on appeal from second trial on hat
company's claims against electric company
for negligence, stemming from damage to hat
company's inventory due to thick smoke from
grass fire caused by overhead service wire
becoming disconnected at utility pole owned
by electric company, since Court's plenary
jurisdiction in first appeal had expired; electric
company petitioned Supreme Court to review
judgment issued on appeal after first trial,
which was denied, Court of Appeals' mandate
issued, and case was remanded and retried in
trial court. Tex. Gov't Code Ann. § 22.225;
Tex. R. App. P. 18.1, 19.1, 19.3.

Cases that cite this headnote

[2] Appeal and Error
Same effect as verdict

Appeal and Error
Sufficiency of Evidence in Support

Trial court's findings of fact have same force
and dignity as jury's answers to jury questions
and are reviewable for legal and factual
sufficiency of the evidence to support them by
the same standards.

1 Cases that cite this headnote
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[3] Appeal and Error
Some or any evidence

Court of Appeals defers to unchallenged
findings of fact that are supported by some
evidence.

Cases that cite this headnote

[4] Appeal and Error
Review of correct decision based on

erroneous reasoning in general

Because a trial court's conclusions of law are
not binding on Court of Appeals, Court will
not reverse trial court's judgment based on
incorrect conclusion of law when controlling
findings of fact support judgment on a correct
legal theory.

3 Cases that cite this headnote

[5] Appeal and Error
Character and amount of evidence in

general

Appeal and Error
Total failure of proof

Court of Appeals may sustain legal-
sufficiency challenge only when: (1) record
discloses complete absence of evidence of a
vital fact; (2) Court is barred by rules of
law or of evidence from giving weight to
only evidence offered to prove a vital fact;
(3) evidence offered to prove vital fact is no
more than a mere scintilla; or (4) evidence
establishes conclusively the opposite of a vital
fact.

1 Cases that cite this headnote

[6] Appeal and Error
Findings of Court or Referee

In determining whether there is legally-
sufficient evidence to support finding under
review, Court of Appeals must consider
evidence favorable to the finding if
reasonable factfinder could and disregard
evidence contrary to finding unless reasonable
factfinder could not.

Cases that cite this headnote

[7] Appeal and Error
Character and amount of evidence in

general

Anything more than a scintilla of evidence is
legally sufficient to support finding of fact.

Cases that cite this headnote

[8] Appeal and Error
Total failure of proof

On legal sufficiency review, when evidence
offered to prove vital fact is so weak as to
do no more than create a mere surmise or
suspicion of its existence, evidence is no more
than a scintilla and, in legal effect, is no
evidence.

Cases that cite this headnote

[9] Appeal and Error
Character and amount of evidence in

general

More than a scintilla of evidence exists to
support a finding if evidence furnishes some
reasonable basis for differing conclusions by
reasonable minds about existence of a vital
fact.

Cases that cite this headnote

[10] Appeal and Error
Character and amount of evidence in

general

When reviewing assertion that evidence is
factually insufficient to support a finding,
Court of Appeals sets aside finding only
if, after considering and weighing all of
the evidence in the record pertinent to
that finding, Court determines that credible
evidence supporting finding is so weak, or
so contrary to overwhelming weight of all
evidence, that answer should be set aside and
new trial ordered.
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1 Cases that cite this headnote

[11] Negligence
Elements in general

To sustain a negligence action, plaintiff must
produce evidence of legal duty owed by
defendant to plaintiff, breach of that duty, and
damages proximately caused by that breach.

Cases that cite this headnote

[12] Negligence
Necessity of causation

Negligence
Foreseeability

Components of proximate cause, as element
of negligence, are cause in fact and
foreseeability.

Cases that cite this headnote

[13] Negligence
‘But-for‘ causation;  act without which

event would not have occurred

Negligence
Substantial factor

Test for cause in fact, as component of
proximate cause element of negligence, is
whether negligent act or omission was a
substantial factor in bringing about injury,
without which harm would not have occurred.

Cases that cite this headnote

[14] Negligence
Foreseeability

Foreseeability, as component of proximate
cause element of negligence, requires that
person of ordinary intelligence should have
anticipated danger created by negligent act or
omission.

Cases that cite this headnote

[15] Negligence
Foreseeability

Danger of injury is “foreseeable” under
foreseeability component of proximate cause
element of negligence if its general character
might reasonably have been anticipated.

Cases that cite this headnote

[16] Electricity
Injuries from broken or sagging wires

Electricity
Proximate cause of injury

Evidence was legally and factually sufficient
to support findings that electric company
breached duty of care owed to hat company
and that hat company's damages were
proximately caused by that breach, as
required to support hat company's negligence
claim against electric company, stemming
from damage to hat company's inventory due
to thick smoke from grass fire caused by
overhead service wire becoming disconnected
at utility pole owned by electric company;
evidence showed that service wire would
not have become disconnected from utility
pole connector if it was properly crimped,
that connector in question was not properly
crimped, and that if lineman failed to crimp
connector, it was reasonably foreseeable
that line inserted into non-crimped end of
connector would come loose and that injury
of the kind suffered by hat company would
occur, and no testifying expert was able to
see any indication that connector had been
crimped on side on which line disconnected.

Cases that cite this headnote

[17] Electricity
Weight and sufficiency of evidence

Evidence was legally sufficient to support trial
court's finding that hat company's inventory
was not damaged by heat or moisture prior
to fire, as required to support determination
that fire alone was proximate cause of damage
to inventory, in hat company's negligence
action against electric company, stemming
from damage to inventory due to thick smoke
from grass fire caused by overhead service
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wire becoming disconnected at utility pole
owned by electric company; hat company's
owner testified that nothing had ever entered
into containers prior to smoke and ash
from fire, no witness testified that inventory
contained signs of damage from exposure to
heat or moisture prior to fire, and actual
hats and hat bodies from smoke-damaged
inventory were introduced at trial, permitting
factfinder to observe type of damage sustained
by inventory.

Cases that cite this headnote

[18] Damages
Mode of estimating damages in general

Primary principle to be applied in awarding
damages for negligent injuries to property
is that owner shall have actual pecuniary
compensation for loss sustained.

Cases that cite this headnote

[19] Damages
Injuries to personal property

When property negligently injured is personal
property, general rule in determining amount
of compensation due for damage to personal
property is the difference between its
reasonable market value immediately before
and immediately after the damage at place
where damage occurred.

Cases that cite this headnote

[20] Damages
Injuries to personal property

“Market value,” as used when determining
amount of compensation due for damage to
personal property by calculating difference
between its reasonable market value
immediately before and after the damage, is
defined as price property would bring when it
is offered for sale by one who desires to sell,
but is not bound to do so, and is bought by
one under no necessity to purchase it.

Cases that cite this headnote

[21] Damages
Injuries to personal property

Although negligent damage to personal
property is usually measured by diminishment
in property's fair market value attributable to
negligently-inflicted damage, different factual
situations may dictate application of a
different valuation of damage to the property.

Cases that cite this headnote

[22] Damages
Injuries to personal property

When the damaged property has neither a
market value nor a real value, but it is shown
what it would cost to replace or reproduce
article, then such cost is the measure of
recovery in negligent damage to personal
property action.

1 Cases that cite this headnote

[23] Damages
Injuries to personal property

Replacement value, rather than fair market
value, of hat company's inventory was proper
measure of damages in hat company's action
against electric company for negligence,
stemming from damage to hat company's
inventory due to thick smoke from grass fire
caused by overhead service wire becoming
disconnected at utility pole owned by electric
company; no post-fire market existed for hat
company's inventory of smoke-damaged hats
and hat bodies, and post-fire fair market value
of smoke-damaged inventory was $0.

Cases that cite this headnote

[24] Damages
Injuries to personal property

General rule that negligent damage to
personal property is usually measured by
diminishment in fair market value before and
after the damage cannot be applied if there is
no post-injury fair market value.

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211901720160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k103/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211901820160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211901920160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211902020160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211902120160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211902220160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&headnoteId=203718211902320160422094641&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/115k113/View.html?docGuid=I5b8361a05e1111e5ba1adf5ea8bc3a3d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Wise Electric Cooperative, Inc. v. American Hat Company, 476 S.W.3d 671 (2015)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5

Cases that cite this headnote

[25] Appeal and Error
Rulings on admissibility of evidence in

general

Court of Appeals will not disturb trial court's
determination that expert is qualified unless
trial court abuses its discretion. Tex. R. Evid.
702.

Cases that cite this headnote

[26] Appeal and Error
Questions preliminary to admission of

evidence

In close cases, Court of Appeals defers to trial
court's resolution of expert qualifications and
will not reverse its judgment. Tex. R. Evid.
702.

Cases that cite this headnote

[27] Evidence
Personal property

Trial court did not abuse its discretion by
determining that hat company's expert was
qualified to testify as expert on replacement
value of hat company's inventory, as measure
of damages in hat company's negligence
action against electric company, stemming
from damage to hat company's inventory due
to thick smoke from grass fire caused by
overhead service wire becoming disconnected
at utility pole owned by electric company;
expert possessed over 20 years' experience
acting as documentation, evaluation, and
liquidation specialist for insurance companies
and large corporations concerning a variety
of types of industries, and expert had
previously worked as specialist concerning
smoke-damaged clothing. Tex. R. Evid. 702,
703.

Cases that cite this headnote

[28] Evidence

Matters involving scientific or other
special knowledge in general

Evidence
Necessity and sufficiency

In its role as gatekeeper, trial court is required
to ensure only that expert testimony is based
on a reliable foundation and is relevant to
issues in the case. Tex. R. Evid. 702, 703.

Cases that cite this headnote

[29] Evidence
Necessity and sufficiency

In determining the admissibility of expert
testimony, trial court does not determine
whether expert's opinion is correct but only
whether analysis used to reach expert's
conclusion is reliable. Tex. R. Evid. 702, 703.

Cases that cite this headnote

[30] Evidence
Value

Analysis offered by hat company's expert
regarding replacement cost of hat company's
smoke-damaged inventory was sufficiently
reliable, as required for expert's testimony to
be admissible in hat company's negligence
suit against electric company, stemming from
damage to hat company's inventory due
to thick smoke from grass fire caused by
overhead service wire becoming disconnected
at utility pole owned by electric company;
expert and his inventory crew painstakingly
counted and categorized every hat body
and hat in hat company's inventory, expert
familiarized himself with hat company's
manufacturing process, and expert requested
information from hat company of the type
that expert in his field would have customarily
used and relied upon. Tex. R. Evid. 702, 703.

Cases that cite this headnote

[31] Damages
Personal property

Evidence was legally and factually sufficient
to support damages award of $13,385,969.37
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in favor of hat company based on replacement
value of its inventory in negligence action
against electric company, stemming from
damage to inventory due to thick smoke
from grass fire caused by overhead service
wire becoming disconnected at utility pole
owned by electric company; evidence of hat
company's purchase price following prior
foreclosure was not evidence of fair market or
replacement value at time of fire, evidence of
appraisal of hat company's personal property
for ad valorem tax purposes did not constitute
evidence that fair market or replacement
value of inventory at time of fire was less
than damages award, and no evidence existed
valuing damage to inventory at amount lower
than award. Tex. Tax Code Ann. §§ 23.01,
23.12.

Cases that cite this headnote

[32] Damages
Loss of Profits

Damages
Loss of profits

Recovery for lost profits does not require that
the loss be susceptible to exact calculation;
however, injured party must do more than
show that it suffered some lost profits.

Cases that cite this headnote

[33] Damages
Loss of profits

To recover lost profits, loss amount must be
shown by competent evidence with reasonable
certainty.

1 Cases that cite this headnote

[34] Damages
Loss of profits

Reasonable certainty in the proof of lost profit
damages is intended to be flexible enough
to accommodate the myriad circumstances in
which claims for lost profits arise and is a fact-
intensive determination.

Cases that cite this headnote

[35] Damages
Loss of profits

At a minimum, opinions or lost-profits
estimates must be based on objective facts,
figures, or data from which lost-profits
amount may be ascertained in order to
recover lost profit damages; it is not necessary,
however, to produce in court the documents
underlying opinions or estimates.

1 Cases that cite this headnote

[36] Damages
Loss of Profits

Profits which are largely speculative, as
from an activity dependent on uncertain or
changing market conditions, or on chancy
business opportunities, or on promotion of
untested products or entry into unknown or
unviable markets, or on success of new and
unproven enterprise, cannot be recovered as
lost profit damages.

Cases that cite this headnote

[37] Damages
Loss of profits

“Enterprise” does not mean business entity,
but rather it refers to the activity that
is alleged to have been damaged for
purposes of determining whether enterprise
has established lost profits with reasonable
certainty, as required to recover lost profit
damages.

Cases that cite this headnote

[38] Damages
Loss of profits

When determining whether new enterprise
has established lost profits with reasonable
certainty, as required to recover lost profit
damages, court's focus is on experience of
persons involved in enterprise, nature of
business activity, and relevant market.
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[39] Damages
Loss of profits

Proof of lost profit damages can be
accomplished with evidence of profit history.
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[40] Damages
Loss of profits and expenses incurred

In calculating plaintiffs' lost profit damages,
it is proper to consider normal increase in
business which might have been expected
in light of past development and existing
conditions.
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[41] Damages
Personal property

Evidence
Damages

Evidence was legally and factually sufficient
to support $5,100,379 lost-profits damages
award in favor of hat company in negligence
action against electric company, stemming
from damage to hat company's inventory due
to thick smoke from grass fire caused by
overhead service wire becoming disconnected
at utility pole owned by electric company;
expert testimony and report offered by hat
company regarding lost profits demonstrated
that expert's calculations of hat company's
lost profits were damages for loss of net
income to hat company, evidence showed that
expert's calculations appropriately reduced
hat company's lost profits by but-for expenses
hat company would have incurred to attain
those profits, and evidence demonstrated
that lost-profit computations constituted one
completed lost-profits calculation. Tex. R.
Evid. 702, 703.
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[42] Judgment

Necessity of pleading former
adjudication in general

Judgment
Presumption and burden of proof

Collateral estoppel is an affirmative defense,
giving defendants burden of pleading and
proving it.
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[43] Judgment
Scope and Extent of Estoppel in General

Judgment
Presumption and burden of proof

To carry burden of pleading and proving
collateral estoppel, party must establish that:
(1) facts sought to be litigated in second action
were fully and fairly litigated in first action; (2)
those facts were essential to judgment in first
action; and (3) parties were cast as adversaries
in first action.
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What constitutes diversity of issues

Hat company was not collaterally estopped
from recovering lost profit damages in
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disconnected at utility pole owned by
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profits in prior action against commercial
property and casualty insurer based on
business-interruption loss award; issue of hat
company's lost profits caused by fire, as
opposed to amount of business-interruption
loss covered under terms of hat company's
insurance policy, was not fully litigated in
prior suit against insurer.

Cases that cite this headnote

[46] Pleading
Construction in General

Generally, courts will construe pleadings as
favorably as possible to pleader. Tex. R. Civ.
P. 45, 47.

Cases that cite this headnote

[47] Pleading
Necessity for plea or answer

Right of offset is an affirmative defense, and
burden of pleading offset and of proving
facts necessary to support it are on the party
making assertion. Tex. R. Civ. P. 45, 47.
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[48] Damages
Reparation by wrongdoer

Electric company's pleadings were sufficient
to support offset in hat company's negligence
action against electric company, stemming
from damage to hat company's inventory
due to thick smoke from grass fire
caused by overhead service wire becoming
disconnected at utility pole owned by
electric company; liberally construed, electric
company's pleadings provided hat company
with notice of electric company's claim for
discount on judgment based on its mediated
settlement agreement with hat company's
commercial property and casualty insurer,
which intervened in negligence suit and
asserted subrogation claim against electric
company. Tex. R. Civ. P. 45, 47.

Cases that cite this headnote

[49] Damages
Personal property

Evidence was factually insufficient to support
offset award for $2,578,067 in favor of
electric company based on settlement with hat
company's commercial property and casualty
insurer, which had asserted subrogation claim
against electric company when it intervened
in hat company's negligence suit, stemming
from damage to hat company's inventory due
to thick smoke from grass fire caused by
overhead service wire becoming disconnected
at utility pole owned by electric company;
evidence did not demonstrate terms of
subrogation rights that insurer assigned to
electric company by virtue of settlement
agreement or propriety of amount of offset
awarded under the controlling terms of hat
company's insurance policy.
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*677  FROM THE 97TH DISTRICT COURT OF
MONTAGUE COUNTY TRIAL COURT NO. 2007–
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I. INTRODUCTION

Appellee and Cross–Appellant American Hat Company
(AHC) sued Appellant and Cross–Appellee Wise Electric
Cooperative, Inc., for negligence following a catastrophic
grass fire that consumed roughly 1,200 acres and
was caused by an overhead service wire becoming
disconnected at a Wise Electric utility pole. Thick
smoke from the fire damaged AHC's inventory of
490,092 hats and “hat bodies”; much of this inventory
was stored in twelve forty-foot sea containers parked
outside AHC's western-hat manufacturing plant in Bowie,
Texas. Following a five-day bench trial, the trial
court issued sixty-four findings of fact and seventeen

conclusions of law 2  and signed a judgment awarding
AHC $13,385,969.37 in personal property damages and
$5,100,379.00 for past lost-profits damages. The judgment
also awarded Wise Electric a $49,188.31 credit and an
offset of $2,578,067.00. AHC and Wise Electric both

perfected appeals. 3

Wise Electric raises seven issues on appeal; six issues
challenge various aspects of the trial court's damage
findings, and one issue challenges the trial court's finding

*678  that Wise Electric was negligent. 4  AHC appeals
the $2,578,067.00 offset. We will affirm the trial court's
judgment on negligence and damages, and we will reverse
the judgment's offset award and remand that claim to the
trial court.

II. OVERVIEW OF FACTUAL BACKGROUND 5

The fire giving rise to this lawsuit originated at Wise
Electric pole meter number 04610 located on Charles
Anderson's property in Wise County. In 1998, Wise
Electric had installed an overhead service line at the pole
utilizing a Burndy Insulink connector. The electrically-
charged overhead service line became disconnected from
one end of the Insulink connector, and the disconnected
line contacted the ground wire on the pole, which caused
electrical arcing. The arcing melted the ends of the
metal wires in the disconnected line, and molten metal
fell to the underlying dry grass. It was a dry, windy

day, and the grass ignited, resulting in the fire. 6  In
addition to approximately 900 to 1,200 acres of native
grass, several structures, vehicles, and campers were

consumed. Thirtythree fire trucks, an EMS vehicle, twenty
other types of vehicles, and over one hundred fire-
fighting personnel responded to assist in containing and
extinguishing the fire.

The fire burned past the back of AHC's western-hat
manufacturing plant, burning barrels of lacquer located
behind the factory and generating heat sufficient to cause
bricks to pop from the building. Heavy smoke from the
fire engulfed the plant, which housed machinery, some hat
inventory, and some completed hats awaiting shipping.
The smoke was so dense around the plant that visibility
in that area was limited to ten feet and surrounding roads
were blocked off. The smoke, soot, and ash penetrated
AHC's plant, entering through the ventilation system and
from under the doors and sullying the plant's walls, floors,
and machinery. The smoke also penetrated the twelve
forty-foot sea containers that were filled with additional

hat inventory. 7  A strong smoke stench saturated AHC's
entire inventory of 490,092 western hats that were in
various stages of completion and were stored either in the
plant or in the sea containers. Photos were introduced into
evidence showing the devastation wrought by the *679
fire at and around AHC's plant. An outside company
was hired to clean the plant, and AHC had to stop its
manufacturing processes until the plant and equipment
had been cleaned and until it had obtained new hat
inventory.

III. ATTACK ON PRIOR JUDGMENT

[1] In its seventh issue, Wise Electric requests that
we reinstate the jury's damages findings from the first
trial. Wise Electric asserts that this court erred in the
reverse-and-remand judgment we issued after the first

appeal in this case. 8  But Wise Electric petitioned the
Texas Supreme Court to review that judgment, the
Texas Supreme Court denied Wise Electric's petition, our
mandate issued, and the case was remanded to the trial
court and retried. Thus, our plenary jurisdiction over our
judgment in the first appeal has expired. See Tex. R.
App. 18.1, 19.1; Tex. Gov't Code Ann. § 22.225 (West
Supp.2014). We lack jurisdiction to reinstate the jury's
damage findings from the first trial. See Tex. R. App. P.
19.3 (listing limited actions appellate court may take after
expiration of plenary power over judgment), 43.2 (listing
types of judgment an appellate court can render); see also
Browning v. Prostok, 165 S.W.3d 336, 345–47 (Tex.2005)
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(recognizing that only void judgments are subject to
collateral attack and that a judgment is void only when
court had “no jurisdiction of the parties or property,
no jurisdiction of the subject matter, no jurisdiction to
enter the particular judgment, or no capacity to act”). We
overrule Wise Electric's seventh issue.

IV. WISE ELECTRIC'S EVIDENTIARY–
SUFFICIENCY CHALLENGES

Wise Electric's first, second, third, and fifth issues
challenge the legal and factual sufficiency of the evidence
to support the trial court's findings of fact concerning Wise
Electric's negligence and AHC's damages.

A. Standards of Review

[2]  [3]  [4] A trial court's findings of fact have the same
force and dignity as a jury's answers to jury questions
and are reviewable for legal and factual sufficiency of the
evidence to support them by the same standards. Catalina
v. Blasdel, 881 S.W.2d 295, 297 (Tex.1994); Anderson v.
City of Seven Points, 806 S.W.2d 791, 794 (Tex.1991); see
also MBM Fin. Corp. v. Woodlands Operating Co., 292
S.W.3d 660, 663 n. 3 (Tex.2009). We defer to unchallenged
findings of fact that are supported by some evidence.
Tenaska Energy, Inc. v. Ponderosa Pine Energy, LLC,
437 S.W.3d 518, 523 (Tex.2014). We review de novo the
conclusions of law drawn by the trial court from the facts
to determine their correctness. See BMC Software Belg.,
N.V. v. Marchand, 83 S.W.3d 789, 794 (Tex.2002). Because
a trial court's conclusions of law are not binding on us,
we will not reverse a trial court's judgment based on an
incorrect conclusion of law when the controlling findings
of fact support the judgment on a correct legal theory. See,
e.g., Karns v. Jalapeno Tree Holdings, L.L.C., 459 S.W.3d
683, 690 (Tex.App.–El Paso 2015, pet. denied) (citing
Quick v. City of Austin, 7 S.W.3d 109, 116 (Tex.1998)).

[5]  [6] We may sustain a legal-sufficiency challenge
only when (1)the record discloses a complete absence of
evidence of a vital fact, (2) the court is barred by rules of
law or of evidence from giving weight to the only evidence
offered to prove a vital fact, (3) the evidence offered to
prove a vital fact is no more than a mere scintilla, or (4)
the evidence establishes conclusively  *680  the opposite
of a vital fact. Uniroyal Goodrich Tire Co. v. Martinez,

977 S.W.2d 328, 334 (Tex.1998), cert. denied, 526 U.S.
1040, 119 S.Ct. 1336, 143 L.Ed.2d 500 (1999); Robert
W. Calvert, “No Evidence” and “Insufficient Evidence”
Points of Error, 38 Tex. L.Rev. 361, 362–63 (1960). In
determining whether there is legally-sufficient evidence
to support the finding under review, we must consider
evidence favorable to the finding if a reasonable factfinder
could and disregard evidence contrary to the finding
unless a reasonable factfinder could not. Cent. Ready Mix
Concrete Co. v. Islas, 228 S.W.3d 649, 651 (Tex.2007); City
of Keller v. Wilson, 168 S.W.3d 802, 807, 827 (Tex.2005).

[7]  [8]  [9] Anything more than a scintilla of evidence
is legally sufficient to support the finding. Cont'l Coffee
Prods. Co. v. Cazarez, 937 S.W.2d 444, 450 (Tex.1996);
Leitch v. Hornsby, 935 S.W.2d 114, 118 (Tex.1996). When
the evidence offered to prove a vital fact is so weak as
to do no more than create a mere surmise or suspicion
of its existence, the evidence is no more than a scintilla
and, in legal effect, is no evidence. King Ranch, Inc. v.
Chapman, 118 S.W.3d 742, 751 (Tex.2003), cert. denied,
541 U.S. 1030, 124 S.Ct. 2097, 158 L.Ed.2d 711 (2004)
(citing Kindred v. Con/Chem, Inc., 650 S.W.2d 61, 63
(Tex.1983)). More than a scintilla of evidence exists if
the evidence furnishes some reasonable basis for differing
conclusions by reasonable minds about the existence of a
vital fact. Rocor Int'l, Inc. v. Nat'l Union Fire Ins. Co., 77
S.W.3d 253, 262 (Tex.2002).

[10] When reviewing an assertion that the evidence is
factually insufficient to support a finding, we set aside
the finding only if, after considering and weighing all
of the evidence in the record pertinent to that finding,
we determine that the credible evidence supporting the
finding is so weak, or so contrary to the overwhelming
weight of all the evidence, that the answer should be set
aside and a new trial ordered. Pool v. Ford Motor Co.,
715 S.W.2d 629, 635 (Tex.1986) (op. on reh'g); Cain v.
Bain, 709 S.W.2d 175, 176 (Tex.1986); Garza v. Alviar, 395
S.W.2d 821, 823 (Tex.1965).

B. Negligence

In a portion of its fifth issue, Wise Electric argues that the
evidence is legally and factually insufficient to prove that
it was negligent and that its negligence was the proximate
cause of the fire. Wise Electric's fifth issue indicates that it
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challenges findings of fact 12, 13, 15(2), 19, 20 through 25,

and 39 and conclusions of law 1,2,3, 5, 7, and 8. 9

1. The Elements of Negligence

[11]  [12]  [13]  [14]  [15] To sustain a negligence action,
the plaintiff must produce evidence of a legal duty owed
by the defendant to the plaintiff, a breach of that duty,
and damages proximately caused by that breach. See,
e.g., Lee Lewis Constr., Inc. v. Harrison, 70 S.W.3d
778, 782 (Tex.2001). The components of proximate cause
are cause in fact and foreseeability. See, e.g., Doe v.
Boys Clubs of Greater Dallas, Inc., 907 S.W.2d 472, 477
(Tex.1995). The test for cause in fact is whether the
negligent “act or omission was a substantial factor in
bringing about injury,” without which the *681  harm
would not have occurred. Id. Foreseeability requires that
a person of ordinary intelligence should have anticipated
the danger created by a negligent act or omission. Id.
(citing Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546,
549–50 (Tex.1985)). The danger of injury is foreseeable
if its “general character ... might reasonably have been
anticipated.” Nixon, 690 S.W.2d at 551 (quoting Carey
v. Pure Distrib. Corp., 133 Tex. 31, 124 S.W.2d 847, 849
(1939)).

2. Evidence of Breach and Causation

The evidence conclusively established that the fire started
when an overhead service line at a Wise Electric utility pole
located on the Anderson property (pole number 04610)
became disconnected from one end of a Burndy Insulink
connector. The dispute at trial centered on why the service
line became detached from the connector. AHC asserted
that the service line became detached because a Wise
Electric lineman had negligently installed the service line
into the Burndy Insulink connector by failing to crimp
one end of the connector—the end from which the wire
became disconnected—and by failing to perform a tug test
on the line. Wise Electric, on the other hand, asserted that
several possibilities could not be eliminated, including that
the service line had become disconnected by high winds
or by someone intentionally disconnecting it or that the
service line had failed prior to the fire.

a. Testimony of Doug Page

Doug Page is the Fire Chief for the City of Bowie, Texas.
He responded to the November 27, 2005 fire that started
around noon that day; he finally cleared the fire scene at
approximately 10 p.m. that night. Page investigated the
cause and origin of the fire and generated a report that was
admitted into evidence. He testified that the fire started
at Wise Electric utility pole number 04610; at the top of
that pole, he “could see a connector that was loose from
an electrical line.” The loose line grounded and started the
fire. He had no doubt how the fire started; the proximate
cause of the fire was the electrical short at the utility
pole. The resultant fire was a wildland fire; wildland fires
generate “a lot of ash.” Page said that wind gusts reached
sixty miles per hour that day.

b. Testimony of Kelly Myers

Wise Electric's assistant manager Kelly Myers testified
that he had worked at Wise Electric for thirty-one years;
he said that he was the person at Wise Electric most
knowledgeable about the November 27, 2005 fire that
started around noon at utility pole number 04610 on the
Anderson property in Wise County. Myers explained how
a Wise Electric lineman attaches a service line to a utility
pole using a Burndy Insulink connector, as was used to
connect the overhead service wire at Wise Electric pole
number 04610 when it was installed in 1998. The Insulink
is an insulated metal barrel containing a conducting gel,
its two ends have caps, and it is used for “end-to-end”
connections. Myers explained that Wise Electric's linemen
strip the insulation from the ends of the service line
and insert the uninsulated ends of the lines through the
cap into each end of the Insulink and then “crimp” the
Insulink on both sides with a tool to ensure a good
connection and to ensure that the service line does not
disconnect.

Two crimping tools were available in 1998—a ratchet
masher and a black-handle Kearney tool. A ratchet
masher is a special tool that is designed to mechanically
ratchet down to apply a certain amount of compression
pressure, and it does not release until the crimp is
complete; Myers *682  explained that “[e]ach time you
squeeze that handle, it [the ratchet masher] moves a
segment to crimp and it holds that.” The ratchet masher
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makes one large crimp. The black-handle Kearney tool is
more like pliers and has smaller jaws, and a lineman using
it must make three individual crimps with it on each side of
the Insulink. Myers explained that a Wise Electric lineman
installing a service line on a pole in 1998 would have used
the ratchet masher for crimping.

During his testimony, Myers identified various photos
of the wires on pole number 04610 after the fire, as
well as photos of the actual Insulink from which the
overhead service wire had become detached. Myers
testified repeatedly that although the photos showed
visible crimping on the left-hand side of the Insulink, there
was no crimping visible on the right-hand side of the
Insulink—the side from which the service wire had become
disconnected.

A plastic bag containing the actual service wire, which
had been cut from pole number 04610 with the Insulink
still attached to one side, was introduced into evidence.
Myers was asked to try to pull the wire out of the Insulink,
and although he pulled—and was asked to pull harder—
he was unable to pull the wire out of the Insulink. He
again agreed that the other side of the Insulink, the side
from which the service wire had become disconnected, did
not have any markings showing that a ratchet masher or
any other type of instrument that would crimp that side
had been applied to it. The trial court, acting as the finder
of fact in this bench trial, requested that this exhibit be
handed to him to look at.

Myers then conducted an in-court demonstration of how
a Wise Electric lineman would have connected the service
line to the Insulink in 1998 at pole number 04610. First,
utilizing a knife, Myers peeled back the plastic coating on
two pieces of service wire, exposing about three-quarters
of an inch of bare wire on each. He inserted the exposed
ends of the service wires through the caps into the ends
of the Insulink. After inserting the two wires into the
ends of the Insulink, Myers explained that the Insulink
then needed to be crimped to make sure the wires did not
come out of the Insulink. Before performing the crimping,
Myers was asked to pull one of the wires out of the
Insulink and was able to easily pull out the wire. Myers
then utilized a ratchet masher to crimp both sides of the
Insulink. He thereafter performed a “tug test,” tugging
on the service wire to be sure it was securely crimped
in the connector; he was unable to pull the service wires
out of the Insulink. Myers explained that a proper crimp

permanently attaches a service line to the connecter. Once
a service line has been inserted into an Insulink and
properly crimped, it can never be removed; the wire must
be cut to separate it from the connector.

Myers agreed that Wise Electric's policies required
linemen to crimp both ends of a crushable connector like
the Insulink every time, no exceptions; that a lineman
using ordinary care was required to crimp both sides of
an Insulink connector; and that the failure to do so would
be the failure to use ordinary care. Myers also agreed that
Wise Electric's linemen were taught to perform a tug test
after crimping a line into a connector. Myers agreed that a
Wise Electric lineman using ordinary care would perform
a tug test on the line on each side of a connector to ensure a
proper connection and that the failure to perform the tug
test would be a failure to use ordinary care. Finally, Myers
agreed that it would be foreseeable to a lineman installing
a service line in 1998 that the failure to crimp one side of
a Burndy *683  Insulink could result in the service line
becoming disconnected from the Insulink.

Upon questioning by Wise Electric's counsel, Myers
testified that the Burndy Insulink installation instructions
do not mention a tug test; the tug test is a safety practice
taught to linemen. Myers said that Wise Electric no
longer uses the Burndy Insulink connectors because the
linemen cannot view the connection inside the barrel of
the Insulink, as they can in some other types of crushable

connectors. 10  And finally, when asked whether there was
“any external evidence on the sleeve of the Insulink that
would indicate either an attempted or partial crimp on
the end of the Insulink” that the service wire became
disconnected from, Myers testified, “I'm not sure what
that is, but that could be where a crimp may have been
made.” He explained that “it's possible there could have
been a partial crimp” and that the conductive gel inside
the Insulink “helped hold it [the wire] in there.”

On redirect, Myers was impeached with his testimony
from the first trial in which he unequivocally testified
that Wise Electric has standards concerning the work
performed by lineman and that crimping both ends of
a connector and performing the tug test were two such
standards. He was also impeached with his prior trial
testimony that when asked whether he had observed
evidence of crimping on the end of the Insulink that the
service wire became disconnected from, he answered, “No,
sir.”
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c. Testimony of Dennis Dale Waugh

Dennis Dale Waugh testified as an expert for AHC.
Waugh had worked forty-two years for a utility company;
he was a ground man, a first year through fourth year
apprentice, a journeyman lineman, a lead journeyman
lineman, and a troubleshooter. Waugh testified that the
service wire that had become detached from the Insulink
at pole number 04610 became disconnected because there
was no crimp on the side of the Insulink that the
service wire became disconnected from. He said that the
disconnected service wire showed signs of arcing because
portions of the wire had melted and that two of the
internal strands of the wire were shorter, indicating that
they had burned off.

Waugh said that he had used a Burndy Insulink connector
thousands of times, had utilized the ratchet masher
thousands of times, and had used the black-handle
Kearney tool thousands of times. When asked “what is
the proper procedure a lineman must follow to properly
install an Insulink connector,” Waugh responded:

Well, first, he measures his wire,
skins the insulation of it off, and
makes sure that he doesn't have
more insulation off than what the
sleeve will accept. And as I said,
I usually put in one end, crimp it,
and then install the other end, crimp
it. And then do a tug test to make
sure that it's a good connection, and
then usually go to the meter base or
some facility that's handy and check
voltage.

Waugh performed an in-court demonstration of the
proper procedure for a lineman to follow to install
an Insulink connector, and he utilized the black-handle
Kearney tool to perform the crimps. After performing
the crimps with the black-handle *684  Kearney tool,
Waugh pointed out that three jaw marks of the black-
handle Kearney tool were visible on the exterior of the
Insulink connector. Waugh explained that after crimping
both sides of the Insulink, the next step is performance
of a tug test and then a voltage check. Waugh testified
that a voltage check will not let the lineman know if
the connector has been properly crimped because voltage

may still pass through a service line connected with an
Insulink, even if it is not crimped at all. This is because
the conducting gel inside the Insulink is tacky and permits
conduction even in the absence of a crimp.

Waugh explained that a lineman performing crimps with
either the black-handle Kearney tool or the ratchet masher
knows whether they have performed the crimp in the
proper place on the barrel of the Insulink because if a
crimp is performed in the wrong place on the Insulink,
“you're crimping air. You're not crimping any metal.
There's no resistance to the connector tool.” Waugh
said that a properly-crimped Insulink should be able to
support a man hanging from it; he had seen a service wire
connected with an Insulink “hold up poles that are off
the ground, also large tree limbs laying across services.”
Waugh further stated that a properly-crimped Insulink is
a permanent connection that will not be blown apart by
wind, even sixty-mile-per-hour wind.

Waugh testified that the foreseeable consequence of the
failure to crimp one side of an Insulink connector is that
the electrically-charged service wire will come out of the
connector, come into contact with something, and cause a
fire. He opined that no tug test had been performed on the
service line that became disconnected from the Insulink.
And he explained how the service wire had not become
disconnected earlier, despite the lack of a crimp:

Well, I think the cap on the end
of this sleeve had something to do
with it. It's going to hold the wire.
Especially if they get a little bit of
insulation in there with it, it's going
to hold that wire. When that cap gets
hot or weather-cracked, a piece of it
fell off, that allowed the wire to be
in the connector free. We don't know
when that happened.

d. Testimony of John Stewart

AHC's expert John Stewart is an electrical engineer, a
licensed professional engineer, and a certified fire and
explosion investigator. Stewart's testimony from the first
trial was admitted as an exhibit during the second trial.
Stewart investigated the November 27, 2005 fire that
started at pole number 04610. In addition to offering
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an opinion on the cause and origin of the fire, Stewart
opined that the energized overhead service line became
disconnected from the Burndy Insulink connector because
the connector had not been crimped on the side from
which the wire became disconnected. Stewart reviewed
photos of the Insulink in question and pointed out visible
crimping on one side, while the other side contained
no crimping marks whatsoever. Stewart testified that
to properly install an Insulink—using ordinary care
in installing the Insulink, that is the care that a
reasonable, prudent electric utility company would use—
a lineman for an electric utility company should follow
the manufacturer's instructions for installation, which
included properly trimming the insulation on the wires,
inserting the wires into the connector to the proper point,
crimping both sides with a proper tool, and then pulling
on the wires to ensure that a good crimp had occurred
and that the wires would not pull out of the connector.
Stewart opined that the failure to perform any one of
these steps, including crimping both sides *685  of the
connector or failing to perform the tug test, would be a
failure to exercise ordinary care.

Finally, Stewart testified that he routinely relied on
National Weather Service reports in conducting fire
investigations and did so here; the report for November
27, 2005 for Decatur, Texas, was introduced into evidence
and showed that the average wind speed at approximately
11:45 a.m. was 20.7 miles per hour with gusts to 31.1 miles
per hour. Stewart opined that wind, no matter how strong,
would not be capable of detaching a service line that had
been properly crimped into a connector.

e. Testimony of Freeman Reisner

AHC's expert Freeman Reisner testified that he worked
as a consulting engineer for Haag Engineering where he
performed failure analysis. Previously, he had worked for
thirteen years for San Angelo Electric Service Company
repairing distribution transformers and motors and other
types of electric equipment. At Haag Engineering, he
had performed at least 1,000 fire investigations. Reisner's
testimony from the first trial was admitted as an exhibit
in the second trial. When asked how a Burndy Insulink
connector works, Reisner explained,

The connector comes with a plastic
cover and little caps on each end.

And when two wires need to be
connected, the connector, whoever
is doing the connecting, strips the
end of the wire so they're bare and
they insert them one in each end
—typically, one at a time, and you
insert them and then crimp in an
area on the connector and check it;
and then put another wire in the
other end and crimp it and then
check it. The ends are puncturable
real easily by the wire so you don't
have to poke a hole in it or anything.
You just poke the wires in either end.

Reisner testified that to properly join two wires, the
connector attaching them must be crimped on both sides.
He said that the Burndy Insulink connector at issue here
showed no evidence that it was crimped on the side
from which the service wire became disconnected. Finally,
Reisner opined that the service wire became detached from
the Burndy Insulink connector because it was not crimped
on the side where it detached. According to Reisner, if
an Insulink is properly crimped, it will hold a service line
“indefinitely.”

f. Testimony of Forest Smith

Wise Electric's expert Forest Smith is an electrical engineer
who works for “a company that does investigations
primarily for insurance companies but sometimes other
companies as well.” He performed his investigation of
the fire four days after it occurred. He testified that the
Insulink that is the subject of the lawsuit was installed
by Wise Electric but also noted that the utility pole had

“Romex” 11  installed on it that was not installed by Wise
Electric. He opined that the Romex “possibly could have”
played a role in the fire because the person who installed
the Romex would have had to stand on a ladder and
therefore could have reached the overhead service wire
and could have forcibly pulled the service wire from the
Insulink in question.

Smith testified that his investigation of the fire followed
NFPA 921, which is a set of guidelines by a national
consensus committee outlining the way to conduct
a forensic investigation. Smith said that the *686
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investigations are to follow scientific method, which he
described as follows:

The scientific method is something
that is taken from academia. It's
common in classrooms. It's been
adapted for forensic investigations.
It begins by defining a situation,
recognizing a need, then collecting
data, and then analyzing the
data. And then there's a process
called inductive reasoning in which
hypotheses are developed, and then
there's a process called deductive
reasoning in which hypotheses are
eliminated. And then, finally, there
is the stage in which a hypothesis, if
it passed the test, becomes a theory,
and then the theory becomes the
basis for perhaps making a call on
the cause of and the origin of a fire.

Applying the scientific method, Smith was unable to make
a determination regarding the cause of the fire because
he said an origin had not been determined. He did not
determine that the area of origin was at pole number
04610; that was not in the scope of his investigation. Smith
explained that, using the scientific method, he could not
eliminate several hypotheses as possible causes for the
service line becoming disconnected from the Insulink; he
could not eliminate the possibility that the Insulink had
failed prior to the fire, that the wind had caused it to
disconnect, or that someone—“a party perhaps putting up
this piece of Romex”—had forcibly pulled the service line
out of the Insulink.

Smith testified that the construction of the Wise Electric
utility pole complied with required regulations. He
determined that Wise Electric used ordinary care in the
construction of the pole. Although Smith testified in the
first trial that the service line disconnected because a
lineman had failed to crimp the Insulink on that side, he
asserted in the second trial that, after he had magnified
a photo of the approximately two-inch Insulink into
an eight-by-ten photo that was admitted as Defendant's
Exhibit 1B, he had observed evidence of crimping on

both sides of the Insulink. 12  He said that there was one
“small indentation” made by a black-handled Kearney
tool on the side of the Insulink where the service wire
had disconnected. Smith was impeached with his prior

testimony that the right side of the Burndy Insulink was
not crimped and that it is reasonably foreseeable to a
lineman that if he fails to crimp one side of a connector,

the wire will come out. 13

3. The Evidence of Breach and Causation
Is Legally and Factually Sufficient

[16] In its findings of fact and conclusions of law, the
trial court found that a service line will not become
disconnected from an Insulink when it is properly
crimped, that the Insulink in question at pole number
04610 was not properly crimped on both sides, and that
Wise Electric had failed to use ordinary care when it failed
to crimp both sides of the Insulink. The trial court found
that if a lineman fails to crimp one side of an Insulink, it is
reasonably foreseeable that the electrically-charged *687
line inserted into the non-crimped end of the connector
will come loose and that an injury of the kind suffered
by AHC will occur. The trial court concluded that Wise
Electric was negligent in its installation of the Insulink and
that Wise Electric's negligence had caused the fire and the
damages sustained by AHC.

Summarizing the evidence concerning these findings,
neither Myers, Waugh, Reisner, nor Stewart could see
any indication that the Insulink had been crimped on the
side where the service line disconnected. Although Smith
disagreed, not only with these witnesses but also with his
testimony in the previous trial, the magnified, enlarged
photographs of the Insulink show crimp marks on only
the connected side. Moreover, the “slight indentation”
that Smith testified in the second trial was observable
on the uncrimped side of the Insulink could, according
to Smith, only have been made by the black-handled
Kearney tool; Myers testified that in 1998 when the
Insulink was installed, Wise Electric linemen were using
the ratchet masher. The crimped end of the Insulink in
question was crimped with the ratchet masher, and no
explanation was provided for why one end of the Insulink
would be crimped with the ratchet masher while the other
end of the same Insulink would not be crimped with the
same tool but would instead be crimped with the black-
handled Kearney tool. And finally, although the black-
handled Kearney tool requires three separate crimps, even
Smith purportedly observed only one slight indentation
on the uncrimped end of the Insulink.
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Although Smith speculated that the service line could
have become disconnected from the Insulink by someone
climbing up a ladder to the overhead service line
and forcibly yanking the service line out of the
Insulink, Myers's incourt demonstration, during which
he attempted to do exactly that from the witness stand,
showed the impossibility of forcibly disconnecting a
service line from a properly-crimped Insulink; it can be
disconnected only by cutting the wire loose from the
Insulink. According to Waugh, a service wire connected
with a properly-crimped Insulink will support a man
hanging from it, as well as ungrounded utility poles and
tree limbs. Despite Smith's testimony that possibly the
wind caused the service line to become disconnected,
Stewart and Waugh opined that wind, no matter how
strong, would not be capable of detaching a service line
that had been properly crimped into a connector.

Viewing the evidence of the breach and causation elements
of negligence in the light most favorable to the trial court's
fact findings and disregarding the contrary evidence that
a reasonable factfinder could, the evidence is legally
sufficient to support the trial court's findings of fact 12, 13,
15(2), 19, 20 through 25, and 39. See Rocor Int'l, 77 S.W.3d
at 262; Cont'l Coffee Prods. Co., 937 S.W.2d at 450; Leitch,
935 S.W.2d at 118; see also Cmty. Pub. Serv. Co. v. Dugger,
430 S.W.2d 713, 715–18 (Tex.Civ.App.–Texarkana 1968,
no writ). Considering and weighing all of the evidence in
the record pertinent to these findings, the credible evidence
supporting the findings is not so weak, nor so contrary
to the overwhelming weight of all the evidence, that the
findings should be set aside and a new trial ordered. See
Pool, 715 S.W.2d at 635; Cain, 709 S.W.2d at 176; Garza,
395 S.W.2d at 823. We overrule Wise Electric's legal and
factual sufficiency challenges to the breach and causation
elements of negligence challenged in Wise Electric's fifth
issue, and we hold that the trial court's conclusions of law
1, 2, 3, 5, 7, and 8 are legally correct concerning breach
and causation based on the trial court's fact findings.

*688  We overrule this portion of Wise Electric's fifth
issue.

C. Inventory Damages

Wise Electric's first, second, and the remainder of its fifth
issue challenge the legal and factual sufficiency of the
evidence to support the trial court's findings of fact and

conclusions of law concerning AHC's personal property
inventory damages. Wise Electric challenges findings of
fact 36 through 41, 53, 55 through 58, 63, and 64 and
the legal correctness of conclusions of law 6, 7, and
10. The trial court found that AHC's entire inventory
of 490,092 hats and hat bodies was smoke damaged,
that the hats and hat bodies could not be cleaned, and
that that the replacement value of the inventory was
$13,385,969.37—the amount awarded in the judgment.
Wise Electric questions the legal correctness of the trial
court's conclusion of law that the replacement-value
measure of damages applies, challenges the testimony of
AHC's owner Keith Maddox and of AHC's expert Steven
Startz concerning the inventory's fair market value, and
contends that the evidence is insufficient to support the
amount of the inventory damages award and to establish
that the fire was the only cause of damage to the inventory.

1. No Evidence of Preexisting Damage to Inventory

[17] In the final portion of its fifth issue, Wise Electric
argues that the evidence is insufficient to support the trial
court's findings supporting conclusions of law 2 and 3
that the damage to AHC's inventory was caused solely or
only by the fire. Wise Electric argues that because AHC
had previously stored its large inventory of hats and hat
bodies in a non-air-conditioned facility and because AHC
had kept most of its inventory in sea containers outside
its plant at the time of the fire, AHC's inventory of hats
and hat bodies was already damaged by heat and moisture
before the fire. But Wise Electric points to no evidence,
and we have located none in the record, supporting this
contention.

Instead, Maddox testified that, prior to the fire, employees
at the AHC plant in Bowie used the inventory stored in the
sea containers on a daily basis and that although the sea
containers had breathe holes, nothing had ever entered the
sea containers prior to the smoke and ash from the fire.
Maddox testified that air and smoke could enter the holes

but not moisture or water. 14

No witness testified that the inventory contained signs
of damage from exposure to heat or moisture—only that
after the fire, the inventory had suffered smoke damage.
Moreover, actual hats and hat bodies from AHC's smoke-
damaged inventory were introduced into evidence at trial,
and the trial court as the finder of fact had the opportunity
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to observe the type of damage sustained by the inventory;
no questions were asked at trial of any witness concerning
any heat or moisture damage suffered by the inventory,
and no such damage was pointed out as present on the
hats and hat bodies introduced into evidence.

Viewing the evidence in the light most favorable to both
the trial court's implied finding that no prior damage
existed to AHC's inventory and its express findings that
smoke particles from the fire penetrated AHC's plant and
its storage containers, as well as the contents of the plant
and storage containers, damaging *689  the inventory
contained therein, and disregarding the contrary evidence
that a reasonable factfinder could, the evidence is legally
sufficient to support the trial court's implied finding and
express findings that AHC's inventory was not damaged
by heat or moisture prior to the fire. See Rocor lnt'l, 77
S.W.3d at 262; Cont'l Coffee Prods. Co., 937 S.W.2d at
450; Leitch, 935 S.W.2d at 118. Considering and weighing
all of the evidence in the record pertinent to these findings,
the credible evidence supporting the findings is not so
weak, nor so contrary to the overwhelming weight of all
the evidence, that the findings should be set aside and a
new trial ordered. See Pool, 715 S.W.2d at 635; Cain, 709
S.W.2d at 176; Garza, 395 S.W.2d at 823. Consequently,
we hold that the trial court correctly applied the law to
these facts in conclusions of law 2 and 3 by concluding that
the fire alone was the proximate cause of damage to AHC's
inventory. See, e.g., BMC Software Belg., N.V., 83 S.W.3d
at 794 (“Appellate courts review a trial court's conclusions
of law as a legal question”).

We overrule the remainder of Wise Electric's fifth issue.

2. Evidence Regarding the Value of AHC's Inventory

a. Testimony of Keith Maddox

Keith Maddox, the owner of AHC, testified that he had
been in the western-wear business for forty years and had
been making and selling hats for nineteen years. He sold
boots and hats and then owned and operated The Best
Hat Store, a hat-manufacturing plant and retail hat store.
The Best Hat Store sold cowboy hats manufactured by
Stetson, Resistol, Bailey, and American Hat, as well as by
The Best Hat Store. About fifty percent of hats sold by The
Best Hat Store were manufactured by American Hat. The
Best Hat Store manufactured only felt hats—pure beaver

and fifty-percent beaver western and dress hats; these hats
sold for between $450 and $800. Maddox purchased the
hat bodies for these hats primarily from Winchester Hat
Company.

Maddox purchased AHC in March 2003, but he had
previously tried to purchase it in 1995 before he opened
The Best Hat Store. In 1995, he had called the then-
owners of AHC to see if they would consider selling the
plant, inventory, and machinery of AHC. He toured the
factory and obtained investors to fund the asking-price
of $10,000,000, but the owners then raised the asking
price to $20,000,000, which Maddox knew he could not
raise. In 2003, Maddox learned from a store in Houston
that a one-half interest in AHC could be purchased for
$2,700,000; he believed that “was a steal” and called an
AHC salesman. He learned that Compass Bank owned
AHC, so he called Compass Bank. Compass Bank had
foreclosed on AHC and told Maddox that AHC would
be sold within the week. Maddox immediately traveled
to Conroe to tour the AHC facility; he was told at
that time that he could purchase AHC, including all of
its equipment and inventory, for $350,000 cash, payable
within two days. Maddox borrowed the money, made the
purchase, and characterized getting “$13 million worth
of equipment for 300—and inventory for 350,000 [as] an
excellent deal.” Maddox testified that the day after he
purchased AHC in 2003, the fair market value of the
inventory, equipment, and name was $13.5 million dollars.
After operating AHC for about a year in Conroe, Maddox
moved AHC's plant to Bowie, Texas. The interior of the
Bowie facility was smaller, forcing Maddox to purchase
twelve sea containers and place them in the plant's parking
lot for storage of the majority of AHC's inventory of hats
and hat bodies.

*690  Maddox explained that AHC makes hats from felt
or straw. The process of manufacturing each material is
different, but all hats progress from a raw hat body, which
is a stage-one hat; to a stage-two hat; and finally to a stage-
three hat, which is a completed hat. Actual straw and felt
hats at each stage of manufacturing were admitted into
evidence.

Straw hats are made from rice paper, which is then hand-
braided. Stage-one straw hats are dampened, pressed,
lacquered with a petroleum-based lacquer, spun, baked,
and lacquered again before an AHC employee trims the
hat, sews a wire in it, and then bakes and lacquers the hat
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again to make it a stage-two hat. According to Maddox,
the process of making a stage-one straw hat into a stage-
two straw hat involves “twenty something” steps, about
two hours of labor, and two days of drying time. To make
the stage-two straw hat into a stage-three hat, workers add
“trim” to the outside of the hat and sew a sweatband inside
the hat. For straw hats, the transition from stage two to
three requires about one hour of labor.

Manufacturing felt hats is more time consuming. On
receiving the unshaped felt hat body from a manufacturer,
AHC shapes the crown using a manual machine that
stretches the crown over a round wooden block. The
machine steams the hat and then blasts it with cold air,
which “sets it.” AHC dampens and irons the brim and the
crown and then lets the hat dry for a day. Next, a trained
employee sands the crown with a sander, while the hat is
spinning, feeling the hat to ensure a consistent sanding.
If necessary, the employee represses the hat and restarts
the sanding. An employee then hand sands both sides of
the brim. At this point, the felt hat is a “stage[-]two, open
crown.” If a customer prefers a “creased crown,” AHC
creases the crown with a machine. Stage-three felt hats
have hand-cut and hand-sewn leather “buckle sets” on

them and sweatbands 15  and liners sewed inside the hats.
An average of three to four hours of labor is required
to transition a stage-two felt hat into a stage-three felt
hat. Some felt hats, however, demand much more labor
time; as an example, Maddox testified that a mink felt hat
requires seventeen steps and twenty-four hours of labor.

The price of a hat and the quality of a hat are partially
dependent on the quality of the raw hat body used. Some
types of felt hat bodies have more hair than others, giving
them a better quality and value. Maddox testified that
Belgium and Germany had previously, but no longer,
provided felt inventory and that it was the best quality.
At the time of the fire, AHC's inventory included felt
hat bodies from Belgium and Germany. Maddox also
testified that Taiwan had produced the best straw hat
bodies, that AHC had “a big selection” of Taiwanese hat
bodies at the time of the fire, but that Taiwan had stopped
producing straw hat bodies. Since Taiwan's cessation of
straw-hat production, AHC had acquired straw inventory
from China, which Maddox considered inferior in quality
to the Taiwanese hat bodies.

Maddox testified that historically, AHC had made the
best hats because AHC had utilized the finest raw

materials and had the best workmanship; AHC targeted
“the more knowledgeable hat wearer[s]” as customers.
AHC sold hats to independent hat stores, department
and chain retail stores, as well as to individuals. Maddox
explained that when one of these department or chain
retail stores placed an order for hats, the hats must
ship within about *691  forty-eight hours, or the order
would be cancelled. Consequently, because of the front-
end labor time required to generate a stage-three, ready-
to-ship hat, a hat-manufacturing plant must have a
“gigantic inventory” of various types of felt and straw hats
completed up to a stage-two or stage-three level in order

to successfully do business with “the majors” 16  and to
timely fill incoming orders.

Maddox testified that AHC's entire inventory was
destroyed by the fire; all of the hats and hat bodies that
were inside the plant and that were stored in the twelve
sea containers reeked of smoke. He said that “you can
never get the smoke smell out of a smoke[-]damaged
hat.” Maddox testified that “[n]o one would buy [smoke-
damaged hats] and [that] no one with any reputation
would sell them.” Maddox explained that when a hat is
cleaned, it then has to be reshaped with steam and that
when the steam hits the hat, the smoke smell intensifies. He
performed an in-court demonstration of how to shape one
of AHC's smoke-damaged hats with steam, and a smoke
smell arose in the courtroom.

Maddox testified that approximately five years after the
fire, the owner of Outback Traders in Australia was at the
AHC factory in Bowie, “and he wanted to know what was
in all of those [sea] containers. We opened one of them up
[,] and it was smoky.” When Maddox was asked what he
intended to do with all of the smoky hats and hat bodies
in the containers, Maddox responded, “[T]hey're going to
the landfill.” The gentleman said that he would take some
to Australia to sell because it is smoky in the outback.
Maddox said that he did not think the smoky hats would
sell, but the gentleman said that he was going to try. So
Outback Traders purchased 1,330 of the completed, stage-
three smoke-damaged hats at a “heavily discounted” price
of $49,188.31. AHC generated four invoices to ship the
smoky hats to Outback Traders, listing the items being
sold as “inventory written off” followed by the type of
hat. The invoices totaled the prices of the hats, then
indicated “minus the total price in the place for payments
or credits,” and stated a balance owed as zero.
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Maddox testified that Outback Traders was unable to sell
the smoky hats and had not ordered any more smoky
hats although it continued to order regular hats, as it
had in the past. Two years after the sale of the smoky
hats, an individual in Montague paid AHC for Outback
Traders's purchase of the 1,330 smoky hats; Maddox
testified that the individual made the payment out of
friendship because the owner of Outback Traders felt bad
that he had never paid for the hats. Maddox testified that
AHC was not attempting to be awarded damages at trial

for the inventory Outback Traders had tried to sell. 17

b. Testimony of Steven Startz

After the fire, Travelers hired Steven Startz to document,
evaluate, and liquidate AHC's damaged hat inventory.
Startz owns Startz Insurance Salvage, and he is a
licensed and experienced salvor, which he defined as
a documentation, evaluation, and liquidation specialist.
Startz had prior salvor experience with smoke-damaged
clothing. In Startz's experience, smoke odor cannot be
removed from clothing.

*692  On behalf of Travelers, Startz commissioned a
national inventory crew. He and the inventory crew spent
“two or three weeks” counting each and every hat and
hat body that was visibly damaged and those that had a
smoke odor. Startz reported that all 490,092 hats and hat
bodies in AHC's inventory at the time of the fire had been
damaged.

As part of the counting, Startz and his crew classified the
damaged hats into their three stages of production: stage
one, stage two, or stage three. They also categorized the
damaged hats by their location at the time of the fire:
either inside the plant or outside in the sea containers.
Startz generated a 114–page spreadsheet itemizing each of
the 490,092 hats and hat bodies by stage of manufacture,
type, color, and location; he provided his report and the
spreadsheet to Travelers and to AHC in 2005 after the fire.

Startz testified that while he was at AHC cataloguing
AHC's smoke-damaged inventory, Servpro was also there;
Servpro had been hired by Travelers to attempt to clean
the hats. But Servpro reported to Startz that they were
having difficulty getting the smoke smell out of the hats.

In 2008, AHC hired Startz to assess the inventory's value.
Utilizing the spreadsheet he had previously generated
for Travelers that individually documented each of the
490,092 hats in AHC's inventory at the time of the fire,
Startz requested invoices for the purchase of the various
hat bodies. Purchase invoices did not exist for most of
AHC's hat inventory because Maddox had purchased
AHC out of foreclosure more than two and one-half years
before the fire and had acquired its inventory without
accompanying invoices. To determine a value for the
inventory lacking invoices, Startz “utilized like-similar
invoicing to come up with the values,” which Startz said
was standard practice in the salvor business.

To compile like-similar invoices, Startz compared the
specific type of hat body catalogued in the spreadsheet
(but lacking an invoice) to similar hat bodies offered for
sale at the time of the fire by companies from whom
AHC had purchased hat bodies for production. Startz's
report explains that “[i]nvoices of purchases and price
lists were utilized to accumulate values of the hundreds of
types and styles of merchandise affected in your existing

inventory.” 18  Startz averaged the invoice values for all
felt hat bodies and for all straw hat bodies to arrive at
an average cost for felt hat bodies of $40.25 each and for
straw hat bodies of $5.43 each.

Then, as reflected in his report, Startz evaluated AHC's
operating expenses, which he testified salvors commonly
rely on in assessing value. He totaled AHC's yearly
operating expenses, determined the average number of
hats AHC manufactured per day for the calendar year
preceding the fire, and came up with a cost per hat of
$29.22 in operating expenses attached to each hat. He
added this *693  $29.22 cost-per-hat figure in computing
the value of hats that had been manufactured into stage-
two and stage-three hats but did not add it in computing
the value of stage-one, raw hat bodies.

Next, Startz calculated the average labor costs associated
with each stage of production. He determined that a stage-
one hat, whether felt or straw, would have $0 labor costs
added in assessing its value because no labor had yet been
exerted on the raw hat body. Stage-two felt hats had an
average labor cost of $54.11 per hat, and stage-two straw
hats had an average labor cost of $4.60 per hat. Stage-
three felt hats had accrued an average total labor cost of
$67.64, and stage-three straw hats had accrued an average
total labor cost of $5.75.
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Based on these computations, Startz calculated the
average replacement cost for each of the categories of hats
in AHC's inventory—felt and straw hats at manufacturing
stages one, two, and three—by totaling the average

purchase-price cost of the hat body, the $29.22 operating
expense per hat, and the average labor cost per hat,
depending on its stage of completion. Startz arrived at the
following 2005 replacement cost values:

Felt hats stage 1
 

$40.25
 

Felt hats stage 2
 

$123.58
 

Felt hats stage 3
 

$137.11
 

Straw hats stage 1
 

$5.43
 

Straw hats stage 2
 

$39.25
 

Straw hats stage 3
 

$40.40
 

Finally, to arrive at the total replacement value for AHC's
entire inventory, Startz multiplied the number of hats in
each of the above categories by the replacement value
calculated for that category. AHC's inventory on the date
of the fire included: 38,670 stage-one felt hats; 63,381
stage-two felt hats; 4,574 stage-three felt hats; 345,870
stage-one straw hats; 23,701 stage-two straw hats; and
13,896 stage-three straw hats. Performing the math, the
total cost to replace the inventory AHC had on hand at the
time of the fire is $13,385,969.37. The trial court admitted
Startz's entire report, which included several invoices and
documented his methodology.
Startz said that in 2005, as part of his duties for Travelers,
he had attempted to “liquidate” AHC's inventory of
completed hats; he put the completed, stage-three smoke-
damaged hats on the market. But due to the amount
of smoke damage sustained by the hats, interest in the
finished hats waned quickly. Concerning the hat bodies
and stage-two hats, Startz said that “[t]he hats that had
not been finished had no market value due to their damage
and their state of manufacture.” Consequently, Startz
opined at trial that in this case, the replacement cost as
well as the pre-fire fair market value of all 490,092 hats
was the same—$13,385,969.37.

c. Testimony of Gary Moore

Gary Moore testified that he had worked in the western-
wear business for Hat Co. for over twenty-six years. Hat
Co. sold a variety of western hats, including Resistol and
Stetson brand hats; during Moore's last few years at Hat

Co., Hat Co. had about fifty percent of the western-
hat market. Moore himself generated over $2,000,000
in sales for Hat Co. during each of his last few years
of employment by selling new hats to retailers. Moore's
duties with Hat Co. had also included quality *694
control; he had experience with customers bringing in
smoke-damaged hats to see if anything could be done to
restore them.

Travelers had contacted Moore to examine AHC's
inventory of hats that were smoke damaged by the fire and
to express an opinion as to the condition of the hats, the
marketability of the hats, and the refurbishing of the hats.
Moore went to AHC's plant in Bowie. Moore testified,
“Boy, you could smell those trailers.... I was standing
back from the trailers when they opened them, you know,
roughly, ten feet. And when they opened the doors, it was
just, you could smell that smoke just reeking out of there.”
Moore said the hats “were very smoked.”

Moore explained that from 2005 through trial, there was
no process in existence that would remove the smoke smell
from a hat. He explained that heat “really brings out” the
smoke smell from a smoke-damaged hat. Moore said that
“[a]s long as you have that [smoke-damaged] hat, you're
going to have that smell. Some days less; some days more,
but you're always going to have a smoke smell.” Moore
reported his findings to Travelers: all 490,092 hats were
smoke damaged and could never be effectively cleaned of
the smoke smell. A copy of Moore's report to Traveler's
was admitted into evidence.

Moore said that no market existed for the 490,092 hats
he had inspected at AHC. He testified that there is no
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market for smoke-damaged hats; they are “not re-sellable.
I mean, it wouldn't be reputable to sell them as new hats
when they're damaged hats.” Moore said that no retailer
would be willing to stock smoke-damaged hats and further
stated, “People will pick it up, smell the smoke, and,
you know, that's it, they're going to go somewhere else.”
Moore testified:

Q. Now, as a result of your observation and
investigation when you went to the American Hat
Company at the bequest or behest of Travelers, did you
form an opinion as to what should be done with those
hats?

A. Well, yeah, I did.

Q. What was that opinion?

A. Dig a hole and put them in it and cover them up.

d. Testimony of John Corn

John Corn is a retired forensic environmental chemist. He
worked for Armstrong Forensic Laboratory for twenty-
three years. Travelers hired Armstrong Laboratories to
analyze AHC's hats to “determine if there was damage to
these—to the hats from a grass fire.” Corn testified that
Armstrong Laboratories had purchased two new AHC
hats to be used as a control group and had received
forty-two hats from thee different sources: a set of AHC
hats that Blackmon Mooring had attempted to clean by
vacuuming and wiping with a clean sponge; a set of AHC
hats that Servpro had attempted to clean by vacuuming,
steaming, and brushing; and a set of AHC hats that had
not been cleaned and had visible dust, smoke residue, and
smoke odor. Corn selected three to four hats from each
source to test.

Corn explained that the testing for physical particles
present on the hats was conducted as follows. A
three-by-one-half inch rectangle was cut from the brim
of the hats. Some of the brim-cut rectangles were
analyzed under a microscope, some were subjected to
a chemical analysis using a gas chromatograph with a
mass spectrometer detector, and some were “desorbed
with a solvent” and “injected a portion of that solvent
into a gas chromatograph mass spectrometer.” Corn
explained that “we would analyze the VOC's [volatile
organic compounds] first with a *695  set of common

chemicals. And then the semi volatiles, we injected those
into the mass spec again for another composite list of
chemicals that are common to—in the environment and
fire products.” Based on this analysis, two hats “show[ed]
evidence of particulates with a morphology of soot,” and
one of the new hats showed a “one percent level of carbon
particulates.”

Concerning his testing for smoke odor, Corn testified that
of the hats tested, only “one hat [ ] had a smoke odor but
no detectable level of soot or carbon particulates,” and
“[n]one of the other hats had a detectable odor of smoke.”
Corn testified that, to determine whether the hats had a
smoke odor, testing was conducted as follows:

[Y]ou establish the odor you're looking for, which in
this case would be an odor from burned grass. We gave
the panel a couple of other soot odors like a match or
burning wood, and then you—you get a panel of five
people. And from that panel, you—they smell the soot
that—your known soot, and then they clean their nose
so their olfactory won't have olfactory fatigue. And then
they smell each of the products in a—in a bag. And so
we would use an odorless type of bag.

Q. Does the—does the—does the group consist of
people selected by you?

A. Yes. We have—we had several employees that were
trained in this particular method[,] and we used people
that were nonsmokers and who had experience doing
this.

Q. Did you find evidence in your review of smoke?

A. Yeah, we found it in one.

Corn's report to Travelers was admitted into evidence;
it indicated that none of the volatile organic compounds
found on AHC's hats were associated with a grass fire and
that only one hat had a smoke smell. Corn opined that
the hats he analyzed could be “easily cleaned by brushing
with an appropriate material and [by] vacuuming with a
HEPA filtered or remote vacuum.” Corn's report stated
that “hats with a discernible odor can be treated by placing
a hat in a chamber that can be purged with heated filtered
air.”

On cross-examination, Corn conceded that he could not
offer an opinion concerning any of AHC's 490,092 hats
and hat bodies, other than the few he had analyzed.
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Corn was asked to open Plaintiff's Exhibit 95E—the bag
containing AHC stage-three felt hats manufactured before
the fire; he did so and testified that he smelled smoke.
Corn agreed that he could not testify about the market
value of anything because he was “not that expert.” And
when asked about the smoke removal process mentioned
in his report, Corn explained that the hats would need to
be unstacked and placed in a container and that

all you're doing is you'll have fans with filters on them
at one end. And you'll either—you can either blow air
into it or you can pull air out the other end through
filters at this end. And just move air through it, so it's
not a vacuum. It's just an air movement. And then you
heat up the air inside the—inside the container. These
containers have been as big as boxcars and as small as
a hat box.

Q. So how long would it take 490,000 hats to go through
that process? Hours? Days? Weeks? Months?

A. Usually, we would recommend they do it for seven
to fourteen days.

Q. For each batch?

A. Yes.

Q. So two weeks, a boxcar full you say?

*696  A. Yeah. You can—that's—that's—you could
actually go with a bigger chamber than that.

Q. Where is a bigger chamber than that?

A. Well, you would construct it.

3. Applicable Law on Valuing

Negligently–Damaged Inventory 19

[18]  [19]  [20] The primary principle to be applied in
awarding damages for negligent injuries to property is
that the owner shall have actual pecuniary compensation
for the loss sustained. See Int'l–Great N. R.R. Co. v.
Casey, 46 S.W.2d 669, 670 (Tex.Comm'n App.1932,
holding approved). When the property negligently injured
is personal property, the general rule in determining the
amount of compensation due for the damage to the
personal property is the difference between its reasonable
market value immediately before and immediately after

the damage at the place where the damage occurred.
See Thomas v. Oldham, 895 S.W.2d 352, 359 (Tex.1995);
Celanese Ltd. v. Chem. Waste Mgmt., Inc., 75 S.W.3d
593, 598 (Tex.App.–Texarkana 2002, pet. denied). Market
value is defined as the price property would bring when
it is offered for sale by one who desires to sell, but is not
bound to do so, and is bought by one under no necessity
to purchase it. See Yzaguirre v. KCS Res., Inc., 53 S.W.3d
368, 374 (Tex.2001).

[21]  [22] Although negligent damage to personal
property is usually measured by the diminishment in
the property's fair market value attributable to the
negligently-inflicted damage, different factual situations
may dictate the application of a different valuation
of the damage to the property. See Pasadena State
Bank v. Isaac, 149 Tex. 47, 50, 228 S.W.2d 127, 128
(Tex.1950); Celanese Ltd., 75 S.W.3d at 598. For example,
the personal property might be totally destroyed or
may have no fair market value, requiring application
of a fair-market-value-at-time-of-destruction valuation,
replacement valuation, or repair valuation. Pasadena
State Bank, 149 Tex. at 50, 228 S.W.2d at 128; see also
Waples–Platter Co. v. Comm'l Standard Ins. Co., 156
Tex. 234, 236, 294 S.W.2d 375, 376–77 (1956) (holding
that damage to building and personal property as a
result of fire negligently caused by defendant was to
be measured by reasonable cash market value of the
property at the time it was destroyed by the fire, or if
it was not totally destroyed, by the diminution in its
fair market value before and after the fire); Hartford
Ins. Co. v. Jiminez, 814 S.W.2d 551, 552 (Tex.App.–
Houston [1st Dist.] 1991, no writ) (recognizing that
“[t]he measure of damages to [personal] property that is
totally destroyed [by another's negligence] is its reasonable
market value when destroyed”); Shaw Tank Cleaning Co.
v. Tex. Pipeline Co., 442 S.W.2d 851, 854 (Tex.Civ.App.–
Amarillo 1969, writ ref'd n.r.e.) (upholding replacement
damages awarded by jury for destruction of crude oil
storage tank by fire negligently caused by defendant).
When the damaged property “has neither a market value
nor a real value, but it is shown what it would cost
to replace or reproduce the article, then such cost is
the measure of recovery.” Int'l–Great N. R.R. Co., 46
S.W.2d at 670; Pringle v. Nowlin, 629 S.W.2d 154, 157
(Tex.App.–Fort Worth 1982, writ ref'd n.r.e.) (holding
plaintiff entitled to replacement *697  value of gold leaf
professional sign located in the window of his leased law
office when defendants intentionally destroyed it). It is
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the plaintiffs burden to show which method of valuation,
other than market value, is appropriate. See Moran
Corp. v. Murray, 381 S.W.2d 324, 328 (Tex.Civ.App.–
Texarkana 1964, no writ) (reversing damage award for
intrinsic value of trees because plaintiff failed to establish
inapplicability of fair market value and replacement
measure of damages); Smith v. Dye, 294 S.W.2d 452, 465
(Tex.Civ.App.–Galveston 1956, no writ) (same).

4. The Trial Court's Conclusion of Law
that Replacement Value Was the Proper
Measure of Damages Is Legally Correct

[23] Wise Electric asserts that replacement value is not the
proper measure of damages; Wise Electric insists that fair
market value is the only allowable measure of damages,
arguing that AHC's inventory had an ascertainable
market value after the fire so that the replacement-value
measure of damages does not apply. AHC, on the other
hand, characterizes its damages evidence as supporting
the trial court's award of $13,385,969.37 in replacement-
value damages to its personal property (inventory) and,
alternatively, diminution-in-market-value damages from
a pre-fire market value of $13,385,969.37 to a post-fire

market value of $0. 20

It was AHC's burden to prove the applicability
of a damage valuation other than the general
rule of diminishment-in-market-value-before-and-after-
the-damage valuation. See Pasadena State Bank, 149 Tex.
at 52, 228 S.W.2d at 129 (recognizing plaintiff met this
burden); Moran Corp., 381 S.W.2d at 328 (stating rule).
The trial court found that AHC had met that burden
here by establishing that no post-fire market existed for
AHC's 490,092 smoke-damaged hats and hat bodies,
that the smoke-damaged hats and hat bodies could not
be cleaned to permit their use or sale as cowboy hats,
and that the smoke-damaged hats and hat bodies had
a post-fire market value of $0. Wise Electric asserts
that “no evidence” supports these findings—findings of
fact 36 through 41, 53, 55 through 58, 63, and 64.
Because Wise Electric's sufficiency challenges impact the
correctness of the trial court's conclusion of law 6—
that AHC's inventory had no post-fire market value—
and conclusion of law 10—that the replacement-value
damage model is applicable, we address Wise Electric's
sufficiency challenges in connection with its challenges to
the correctness of these conclusions of law.

Wise Electric argues that AHC's inventory has a post-fire
market value because inventory, “by its very nature, exists
to be sold by a seller to a purchaser” and also argues that
a post-fire market value exists because Outback Traders
purchased 1,330 smoky hats after the fire. Wise Electric's
arguments, however, fail to take into account the fact that,
as testified to by Startz and Maddox, AHC's inventory
was comprised predominately of raw hat bodies; “only
a small percentage of the hats had been completed.”
The final page of Startz's 114–page hat-by-hat inventory
spreadsheet, which is attached to his report, shows that
of the 490,092 hats and hat bodies in AHC's inventory
at the time of the fire, 13,896 completed straw hats
existed (2.8% of the inventory); 4,574 completed felt hats
existed (0.9% of the inventory); 23,701 stage-two straw
hats existed (4.8% of the inventory); 63,381 stage-two
*698  felt hats existed (12.9% of the inventory); 345,870

straw raw hat bodies—stage-one hats—existed (70.6% of
the inventory); and 38,670 felt raw hat bodies—stage-one

hats—existed (7.9% of the inventory). 21  Thus, 78.5% of
AHC's inventory at the time of the fire consisted of raw
hat bodies, 17.7% of AHC's inventory at the time of the
fire consisted of stage-two hats, and only 3.7% of AHC's
inventory at the time of the fire consisted of completed,

stage-three hats. 22

a. No Post–Fire Market Exists for
AHC's Stage–One or Stage–Two Hats

As a matter of law, no post-fire market existed in
Montague County, Texas, for 96.2% of AHC's inventory
(all but the 3.7% of AHC's inventory consisting of
completed hats) for four reasons. First, juxtaposing the
definition of fair market value—the price a willing buyer,
who desires to buy but is under no obligation to buy,
would pay to a willing seller, who desires to sell but

is under no obligation to sell 23 —with the above facts
concerning AHC's inventory after the fire, it is obvious
that if the smoke-damaged stage-one raw hat bodies and
the partially-manufactured stage-two hats are sellable, the
“willing buyer” of 96.2% of AHC's inventory (all but the
3.7% of the inventory consisting of completed hats) is
necessarily limited to hat-manufacturing companies. That
is, only one of AHC's competitors—a hat-manufacturing
company—could ever be a “willing buyer” of raw straw
hat bodies; raw felt hat bodies; partially-completed, stage-
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two straw hats; and partially-completed, stage-two felt
hats. If AHC as a hat-manufacturing plant is unwilling to
manufacture hats from smoke-damaged hat bodies and to
complete partially-manufactured, smoke-damaged stage-
two hats, then why would one of its competitors be willing
to buy smoke-damaged inventory to do so? Any notion
that AHC's competitors could constitute a market for
AHC's smoke-damaged stage-one and stage-two hats is
wholly unsupported by the record. And no evidence exists
that raw hat bodies or partially-manufactured hats can be
used for or manufactured into anything but hats.

Second, a fair-market-value damage model is based on
the property's price on the open market at the place
where the damage occurred; we have located no cases
supporting the proposition that a small market limited
to a company's competitors is a satisfactory market for
determination of fair market value of unmanufactured or
partially-manufactured property.

Third, a fair-market-value damage model is based on
the difference in the property's fair market value before
and after the damage “at the place where the damage
occurred.” See Thomas, 895 S.W.2d at 359 (requiring
fair market value to be established at the place where
the damage occurred); Bass v. McClung Roofing Co.,
575 S.W.2d 342, 344 (Tex.Civ.App.–Fort Worth 1978,
no writ) (same). AHC is the only hat-manufacturing
company in Montague County, Texas; there is no market
*699  in Montague County, Texas, besides AHC for raw

hat bodies and stage-two hats.

Fourth, and most importantly, the only evidence Wise
Electric points to as establishing that a post-fire market
exists for AHC's stage-one and stage-two hats is the sale
of 1,330 smoke-damaged stage-three hats to Outback
Traders. But the sale of a small number of completed,
stage-three smoky hats is no evidence of a post-fire
market for smoky, raw hat bodies or for smoky, partially-
manufactured, stage-two hats. AHC cannot be forced
to manufacture the smoke-damaged raw hat bodies into
completed hats and to finish manufacturing the smoke-
damaged stage-two hats into completed hats in order to
enter the “market” that Wise Electric contends exists.
See, e.g., Wicker v. Hoppock, 73 U.S. 94, 99, 6 Wall.
94, 18 L.Ed. 752 (1867) (“The general rule is, that when
a wrong has been done, and the law gives a remedy,
the compensation shall be equal to the injury.... The
injured party is to be placed, as near as may be, in the

situation he would have occupied if the wrong had not
been committed.”). Basing AHC's damages on its future
consummation of the finished manufacturing of 96.2% of
its inventory into stage-three hats for purported sale in the
Australian Outback does not return AHC to the position
it occupied before the fire.

b. No Post–Fire Market Exists
for AHC's Stage–Three Hats

Concerning the 3.7% of AHC's inventory consisting of
completed, stage-three hats, Maddox testified that at the
time of the fire, AHC had $1.2 million of completed hat
inventory ready to ship to fill orders that had already
been placed. The evidence concerning whether a post-
fire market existed for the stage-three hats included the
following. Maddox testified, “No one would buy [smoke-
damaged hats,] and no one with any reputation would
sell them.” When asked whether he had discussed with
his customers the possibility of purchasing the smoke-
damaged hats, Maddox testified that “I had customers
assuring me that they didn't want smoke-damaged hats.”
After the fire, AHC even changed the color of the
hat boxes their hats were sold in because customers
were adamant that they did not want smoke-damaged
inventory. Moore testified that the AHC's post-fire
inventory in the sea containers reeked of smoke; he said
that at the time of trial, there was no process in existence to
remove the smoke smell from a smoke-damaged hat. He
testified that no market existed for smoke-damaged hats;
they should be put in a hole in the ground and covered
with dirt.

Maddox explained that after a hat is cleaned, it must
be reshaped with steam; he conducted an in-court
demonstration of how to put a crown in a hat by steaming
it. As he was applying steam to the hat in the courtroom, a
smoke smell emanated from the hat, intensifying as more
steam was applied. Maddox testified that the smoke smell
of a smoke-damaged hat will intensify as its wearer sweats
and becomes hot. Likewise, Moore testified concerning
the smoke smell of a smoke-damaged hat, “You're going
to smell it any day, but you're going to smell it more when
it is hot.”

Corn testified about debris and microscopic particles on
one-half-inch by three-inch rectangles that he had cut
from the brims of eleven to fourteen hats. His conclusion
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was that particles associated with a grass fire were not
present on the rectangles of these hats, but he agreed that
he could not offer an opinion or conclusions concerning
any untested hats. Concerning smoke damage, Corn
testified that utilizing his panel of five Armstrong Lab
employees sniffing the hats that had *700  been placed
in individual bags in a procedure performed in the air-
conditioned laboratory, only one hat registered a smoke
smell. He said that the smoke smell could be eradicated
from all 490,092 hat bodies and hats by separating them
from the stacked, nested position they were stored in;
placing them in a yet-to-be-built, large warehouse-sized
chamber in a position where air surrounded all sides of the
hats; heating air and pulling it or pushing it from end-to-
end through the chamber; and leaving the batches of hats
in the chamber for ten to fourteen days per batch.

Wise Electric argues that AHC's sale of 1,330 completed,
stage-three smoke-damaged hats to Outback Traders in
Australia for attempted sale in Australia is evidence that a
post-fire market exists for AHC's smoke-damaged stage-
three hat inventory. But Maddox testified this sale was a
one-time trial sale; Outback Traders thought it could sell
smoke-damaged hats in the Australian Outback because
it was smoky there and because Maddox was willing to
let them try. But the hats did not sell. Although Outback
Traders continued to order new, non-smoke-damaged
hats from AHC, it never again ordered any more smoke-
damaged hats. And Startz testified that back in 2005 when
he placed AHC's smoke-damaged stage-three hats on the
market, interest in them waned when buyers learned they
were smoke damaged.

c. Replacement Value Is a Proper Measure of Damages

Because, as a matter of law, no post-fire market value
existed in Montague County, Texas, for 96.2% of AHC's
inventory (all but the 3.7% of AHC's inventory consisting
of completed, stage-three hats), we overrule the portions
of Wise Electric's first and second issues challenging the
sufficiency of the evidence to support the trial court's fact
finding that no post-fire market value existed for any
of AHC's smoke-damaged inventory to the extent this
finding includes the 96.2% of AHC's inventory consisting
of stage-one and stage-two hats. Having determined
that as a matter of law no post-fire market existed
in Montague County, Texas, for the 96.2% of AHC's
inventory consisting of hat bodies and stage-two hats, we

need not address Wise Electric's challenge to the factual
sufficiency concerning this finding.

Viewing all of the evidence in the light most favorable
to the trial court's fact findings that no post-fire market
existed for any of AHC's smoke-damaged inventory and
that the post-fire fair market value of AHC's smoke-
damaged inventory was $0, to the extent these findings
include the 3.7% of AHC's inventory consisting of
completed, stage-three hats, and disregarding the contrary
evidence because a reasonable factfinder could, we hold
that the evidence is legally sufficient to support the trial
court's finding of fact that no postfire market existed for
any of AHC's inventory to the extent it includes this 3.7%

of AHC's inventory. 24  See Cent. Ready Mix Concrete
Co., 228 S.W.3d at 651; City of Keller, 168 S.W.3d at 807,
827; see also Rocor Int'l, 77 S.W.3d at 262 (explaining
that a mere scintilla of evidence *701  constitutes legally
sufficient evidence and defining scintilla). Considering and
weighing all of the evidence in the record pertinent to the
trial court's finding that no post-fire market existed for any
of AHC's smoke-damaged inventory and that the post-
fire fair market value of AHC's smoke-damaged inventory
was $0, to the extent these findings include the 3.7%
of AHC's inventory consisting of completed, stage-three
hats, the credible evidence supporting the finding is not so
weak, nor is the contrary evidence so overwhelming, that
the finding should be set aside and a new trial ordered.
See Pool, 715 S.W.2d at 635; Cain, 709 S.W.2d at 176.
We overrule the potions Wise Electric's first and second
issues challenging the legal and factual sufficiency of the
evidence to support the trial court's findings of fact 36

through 41, 53, 55 through 58, 63, and 64. 25

Because AHC met its burden of establishing that no
post-fire market exists for any of its smoke-damaged
inventory, the general rule for measuring negligently-
inflicted damages to personal property—that being the
difference between its market value immediately after the
injury at the place where the damage occurred—does
not apply here. See Pasadena State Bank, 149 Tex. at
50, 228 S.W.2d at 128 (recognizing “that the personal
property destroyed might not have a market value”
triggering “variations in the way in which the method of
determining damages may be stated” to achieve proper
compensation for the injury inflicted as a proximate result
of the wrongful act complained of); Int'l–Great N. R.R.
Co., 46 S.W.2d at 670 (recognizing that replacement
valuation is proper to compensate an owner for damage

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012580039&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_651
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012580039&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_651
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777081&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_807&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_807
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006777081&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_807&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_807
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002323577&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_262
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986127468&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_635
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986107736&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_176&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_176
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950102137&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950102137&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_128
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932128333&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_670
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932128333&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_670&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_670


Wise Electric Cooperative, Inc. v. American Hat Company, 476 S.W.3d 671 (2015)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 26

to personal property when no market value exists for the
personal property damaged); Pringle, 629 S.W.2d at 157
(same). AHC elected application of the replacement-value
damage model, and the trial court correctly concluded in
conclusion of law number 10 that a replacement valuation
applied to AHC's smoke-damaged inventory. See, e.g.,
Pasadena State Bank, 149 Tex. at 50, 228 S.W.2d at
128; Int'l–Great N. R.R. Co., 46 S.W.2d at 670; Celanese
Ltd., 75 S.W.3d at 598 (recognizing different factual
situations may dictate application of a different valuation
[i.e., other than fair market value] of the damage to
the property); Pringle, 629 S.W.2d at 157 (same). We
overrule the portions of Wise Electric's first and second
issues challenging the legal correctness of the trial court's
conclusion of law number 6—that AHC's inventory had
no post-fire market value—and conclusions of law 10—
that “the proper measure of damages [for all of AHC's
inventory] is the replacement value of the inventory.”

5. Wise Electric's Challenges to Maddox's and Startz's
Fair–Market–Value–at–the–Time–of–Fire Testimony

[24] In a portion of its first issue and in a portion of its
second issue, Wise Electric challenges Maddox's testimony
that the fair market value of AHC's inventory at the time

of the fire was $13.5 million dollars 26  and Startz's market-
value testimony *702  about AHC's inventory at the time

of the fire. 27  Concerning Startz's testimony, Wise Electric
asserts that “(1) Startz's testimony lacked any reliable
foundation, (2) Startz was never properly designated to
testify as to the market value of American Hat's inventory,
and (3) Startz was not qualified to testify on the market
value of American Hat's inventory.” But, as discussed
above, as a matter of law no post-fire market value exists
for AHC's inventory of stage-one and stage-two hats, and
legally and factually sufficient evidence exists to support
the trial court's finding that no post-fire market value
exists for AHC's stage-three hat inventory; therefore, the
trial court correctly concluded that the replacement-value
damage model applied. In the absence of a post-fire
market value and applying a replacement-value damage
model, a challenge to the testimony concerning the pre-
fire market value of AHC's inventory is meaningless. That
is, the general rule of diminishment in fair market value
before and after the damage cannot be applied if there is
no post-injury fair market value. See, e.g., Pasadena State
Bank, 149 Tex. at 50, 228 S.W.2d at 128; Int'l–Great N.
R.R. Co., 46 S.W.2d at 670; Pringle, 629 S.W.2d at 157.

[25]  [26]  [27] Likewise, because the trial court
correctly applied the replacement-value damage model, a
challenge to Startz's qualifications to offer alternative fair-
market-value opinion testimony is meaningless; Startz's
qualifications to offer replacement-value testimony are
not challenged on appeal. Consequently, because no post-
fire market value exists for AHC's inventory of 490,092
hats and hat bodies, we need not address the portions
of Wise Electric's first and second issues challenging
the alternatively-presented, pre-fire fair-market-value
testimony of Maddox and Startz or the qualifications

of Startz to offer replacement-value testimony. 28  See
Tex. R. App. P. 48.1 (requiring *703  appellate court to
address issues necessary for final disposition of appeal).

[28]  [29] To the extent that Wise Electric's complaint—
that “Startz's testimony lacked any reliable foundation”—
can be liberally construed to encompass a challenge
to Startz's replacement-value testimony, we address

it next. 29  In determining the admissibility of expert
testimony, the trial court has broad discretion, and
accordingly, we review its ruling for an abuse of discretion.
Mack Trucks, Inc. v. Tamez, 206 S.W.3d 572, 578
(Tex.2006). In its role as gatekeeper, the trial court is
required to ensure only that the expert testimony is based
on a reliable foundation and is relevant to the issues in
the case. Gammill v. Jack Williams Chevrolet, Inc., 972
S.W.2d 713, 728 (Tex.1998). The trial court does not
determine whether the expert's opinion is correct but only
whether the analysis used to reach the expert's conclusion
is reliable. Id.; Exxon Pipeline Co. v. Zwahr, 88 S.W.3d
623, 629 (Tex.2002).

Under rule of evidence 703, an expert's replacement-value
opinion may be based on facts or data “perceived by,
reviewed by, or made known to the expert at or before the
hearing.” Tex. R. Evid. 703. Such facts or data need not
be admissible in evidence if they are “of a type reasonably
relied upon by experts in the particular field.” Id. Personal
knowledge of the underlying facts or data is not required.
See Tex. R. Evid. 602, 703; Henderson v. State, 14 S.W.3d
409, 412 (Tex.App.–Austin 2000, no pet.); 2 Steven Goode
et al., Guide to the Texas Rules of Evidence § 703.3 (3d
ed.2002).

[30] After Travelers hired Startz, for approximately
three weeks Startz and his inventory crew painstakingly
counted and categorized each and every hat body and
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hat in AHC's inventory of 490,092 hat bodies and hats.
When AHC hired Startz to value this inventory, Startz
familiarized himself with AHC's manufacturing process,
and he requested information from AHC of the type that
an expert in his field would customarily use and rely upon.
The information consisted of his prior documentation of
each item in AHC's hat inventory, invoices, like-similar
invoices for invoice-lacking items transferred to Maddox
with the purchase of AHC, and average operating costs
and labor costs incurred by AHC per-hat to manufacture
the 87,082 stage-two hats and the 18,480 stage-three hats
that were included, along with 384,540 stage-one hats, in
AHC's total smoke-damaged inventory of 490,092 hats
and hat bodies. In its role as gatekeeper, the trial court was
required to ensure only that Startz's expert testimony was
based on a reliable foundation and was relevant *704  to
the inventory damage issue in the case. See Gammill, 972
S.W.2d at 728. The trial court's role was not to determine
whether Startz's opinion was correct but only whether the
analysis used to reach his conclusion was reliable. See id.;
see also Zwahr, 88 S.W.3d at 629. For the reasons detailed
above, we hold that Startz's replacement-cost analysis
was sufficiently reliable. See Gulley v. State Farm Lloyds,
461 S.W.3d 563, 576 (Tex.App.–San Antonio 2014, pet.
denied) (holding opinion testimony of civil engineer expert
that movement of foundation was caused by seasonal
moisture, not plumbing leak, was sufficiently reliable). We
overrule the portions of Wise Electric's first and second
issues to the extent they assert that Startz “did not use
reliable foundational data” and that his methodology is
a “simple summation of numbers without any factual
basis.”

6. The Evidence Is Legally and Factually Sufficient
to Support the Amount of the Replacement–

Value Damages Found by the Trial Court

[31] In portions of its first and second issues, Wise
Electric complains that legally and factually insufficient
evidence exists to support the amount of the trial court's
inventory damage award—$13,385,969.37—as set forth in
finding of fact 58 and conclusion of law 7. Wise Electric's
sufficiency analysis is premised solely on two facts that it
contends render the amount of the trial court's damage
award against the great weight and preponderance of the
evidence: (1) Maddox purchased AHC's equipment and
inventory out of foreclosure in 2003 for only $350,000,
and (2) Montague County Appraisal District's 2005

personal property appraisal of AHC's personal property

was $200,000. 30  We review the evidence concerning the
amount of the inventory damage award, and we address
Wise Electric's two contentions in turn.

In 1995, eight years before he successfully purchased
AHC out of foreclosure, Maddox raised $10,000,000 to
purchase AHC, but the owner then raised the price to
$20,000,000. In 2003, Maddox was told a one-half share in
AHC could be purchased for $2,700,000 and believed this
“was a good deal.” When Maddox learned that AHC had
been foreclosed on by Compass Bank, as AHC's landlord,
he purchased AHC out of foreclosure by Compass Bank
for $350,000 in a two-day, cash-only transaction.

Jeff Biggars, AHC's plant manager, testified by deposition
at the first trial, and his deposition testimony was offered
by Wise Electric as Defendant's Exhibit 127 at the second
trial. Biggars testified that Maddox had purchased AHC
out of foreclosure and agreed that AHC was a foreclosed
entity no longer doing business at the time Maddox had
purchased it.

Maddox characterized his purchase of AHC as “an
excellent deal.” He testified that at the time he purchased
AHC, its inventory was worth $13,000,000 dollars. Moore
testified that he did not know what Maddox had paid for
AHC, but that if he had purchased it for $350,000, he had
gotten a good deal; “I would have guessed he would have
paid more than that.”

Startz's testimony and report documented the replacement
value of AHC's 490,092 *705  hat bodies and hats
through invoice prices and “like-similar invoice” prices
of various types of AHC's hat bodies: invoice number
00607006—dated March 29, 2004, from Bollman Hat
Company—for the purchase of 236 dozen hat bodies of
three different types; invoice number 00638634—dated
June 22, 2004, from Bollman Hat Company—for the
purchase of 423 dozen hat bodies; invoice number SO–
05302—dated August 5, 2005, from Sunflower Mercantile
H.K. Limited in Hong Kong—for the purchase of 950
dozen straw hat bodies of assorted types; a July 25, 2005
faxed letter to AHC showing an increase in the purchase
price of thirteen types of hat bodies of which AHC had
ordered a total of 1,500 dozen from Sunflower Mercantile
for the months of December 2004 and January 2005;
invoice number AM 007–08—dated January 18, 2007,
from Japan Braid Hat Mfg. Co., Ltd. in Japan—for
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the purchase of 700 dozen Bangkok paper hat bodies;
and invoice number 01046893—dated March 11, 2008,
from Bollman Hat company—for 155 dozen wool felt
hat bodies. The record also contains numerous pictures
showing the enormous quantity of hats and hat bodies
in AHC's inventory. And Startz's report details his hat-
by-hat counting and cataloging of each of AHC's 490,092
hat bodies and hats, as well as his calculations (set
forth above), to arrive at a total replacement value of
$13,385,969.37.

Wise Electric asserts that the price at which Maddox
purchased AHC is evidence of the inventory's fair market
value—the amount at which the property (American Hat's
inventory) was offered for sale by a willing seller (Compass
Bank) and purchased by a willing buyer (Maddox). That
is, Wise Electric claims the inventory cannot be worth
$13,385,969.37 because Maddox paid only $350,000 for it.
But a foreclosure purchase price is, as a matter of law, not
“fair market value.” See BFP v. Resolution Trust Corp.,
511 U.S. 531, 537, 114 S.Ct. 1757, 1761, 128 L.Ed.2d
556 (1994). In BFP, the United States Supreme Court
explained,

Market value, as it is commonly understood, has no
applicability in the forced-sale context; indeed, it is the
very antithesis of forced-sale value. “The market value
of ... a piece of property is the price which it might be
expected to bring if offered for sale in a fair market; not
the price which might be obtained on a sale at public
auction or a sale forced by the necessities of the owner,
but such a price as would be fixed by negotiation and
mutual agreement, after ample time to find a purchaser,
as between a vendor who is willing (but not compelled)
to sell and a purchaser who desires to buy but is not
compelled to take the particular ... piece of property.”

Id. at 537–38, 114 S.Ct. at 1761. Thus, we hold that
the evidence of Maddox's purchase price of AHC after
Compass Bank's foreclosure is not evidence of the fair
market value or of the replacement value of AHC's
inventory at the time of the fire. Although Wise Electric
argues that if AHC, “which is wholly owned by Keith
Maddox, is able to collect on the judgment entered
below, he will have turned his $350,000 investment into
a windfall,” the record reflects that the windfall occurred
when Maddox purchased AHC out of foreclosure.

Concerning the Montague County Appraisal District's
personal property valuation for purposes of ad valorem

taxes, Maddox testified that it was his understanding he
could elect to report his personal property on either a fair-
market-value basis or on a cost basis. He elected to report
under the cost basis, which he testified was based on the
portion of the $350,000 purchase price he attributed to the
inventory—$200,000 for the inventory and $150,000 for
the equipment and name. *706  Shannon Shipp, a sales,
marketing, and business professor at Texas Christian
University and founding member and partner for a firm
that specializes in damages calculations, explained that it
is proper to report business personal property value at
the “[I]ower of cost or market” for county tax appraisals.
Shipp also testified that he had consulted the Montague
County Appraisal District's office and was told that
business personal property could be properly valued at

the lower of cost or market value. 31  Thus, in light of
the evidence—which the trial court was free to believe
—that the appraised value of AHC's business personal
property in the 2005 statement from the Montague
County Appraisal District was based on cost, not on fair
market value, the statements do not constitute evidence
that the fair market value or the replacement value of
AHC's inventory at the time of the fire was less than
$13,385,969.37. And no testimony or evidence exists
valuing the damage to AHC's hat inventory at a dollar
amount lower than $13,385,969.37.

Viewing all of the evidence in the light most favorable
to the trial court's award of $13,385,969.37 replacement-
value damages for AHC's inventory of 490,092 hat bodies
and hats, and disregarding any contrary evidence because
a reasonable factfinder could, we hold that the award
is supported by more than a scintilla of evidence. See
Rocor lnt'l, 77 S.W.3d at 262; Cont'l Coffee Prods. Co.,
937 S.W.2d at 450; Leitch, 935 S.W.2d at 118. Considering
and weighing all of the evidence in the record pertinent
to the trial court's finding that the replacement value of
AHC's smoke-damaged inventory of 490,092 hat and hat
bodies is $13,385,969.37, the credible evidence supporting
the finding is not so weak, nor is the contrary evidence so
overwhelming, that the finding should be set aside and a
new trial ordered. See Pool, 715 S.W.2d at 635; Cain, 709
S.W.2d at 176. We overrule the portions of Wise Electric's
first and second issues challenging the legal and factual
sufficiency of the evidence to support the trial court's
finding of fact 58 and challenging the legal correctness
of conclusion of law 7 determining that the replacement
value of AHC's inventory is $13,385,969.37.
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D. Lost–Profits Damages

In its third issue, Wise Electric argues that the evidence
is legally and factually insufficient to support the trial
court's award of lost profits, challenging findings of fact
42 through 52 and the legal correctness of conclusions of
law 8 and 11. Having already determined that replacement
value was a proper measure for the personal-property
damages awarded, we need not address Wise Electric's
contentions that lost profits are not available in cases in

which fairmarket-value damages are awarded. 32

*707  1. Evidence of Lost Profits

a. Testimony of Keith Maddox

The fire required AHC to stop manufacturing until
the plant and machines were cleaned and AHC had
received new inventory. The fire occurred on November
27, 2005. After the fire, according to Maddox and AHC's
plant manager, AHC ceased manufacturing altogether
for several months following the fire. Production did not
recommence until January 2006 and then only partially.
Maddox quantified AHC's January 2006 operational
capacity to have been only fifteen percent. In contrast
to that low capacity, Maddox testified that AHC had
been operating at eighty percent capacity immediately
before the fire, and he asserted that AHC did not regain
that capacity until late 2010 because it lacked adequate
inventory.

Maddox testified that hat sales are seasonal and that
AHC's best sales months are December, January, and
February, as demonstrated by the $1.2 million worth of
completed, stage-three hats that AHC had ready to ship
at the time of the fire on November 27, 2005.

Maddox explained that it takes three to six months to
receive new felt hat bodies and six months to a year,
sometimes even two years, to receive new straw hat bodies.
Because the major retailers require prompt delivery of hat
orders; because the major retailers often place large hat
orders; and because of the time required to perform the
multiple, labor-intensive manufacturing steps involved in
transforming the hat bodies into completed, stage-three
hats ready for shipment, AHC must maintain a large

inventory of stage-one and stage-two hats on hand. As an
example, Maddox said that if a major retailer places an
order for hats on a Monday, it expects AHC to ship the
order by Wednesday. If AHC misses that deadline, the
retailer cancels the order and does not return for business.

Maddox stated that before the fire, AHC had never
failed to meet an order's deadline. But because the
ordered, ready-to-ship stage-three hats in AHC's plant
were smoke damaged, they were never shipped. Customers
told Maddox that they did not want the smoke-damaged
hats, and because AHC had no inventory that was not
smoke damaged, it could not fill orders.

After the fire, when AHC ordered inventory, it was
forced to order the inventory in smaller quantities because
AHC's income from hat sales had ceased and because
inventory is expensive; AHC was also forced to pay extra
to have the smaller inventory quantities air-freighted to
minimize the typical three-to six-month delivery time
associated with shipping by sea container. Consequently,
after the fire, AHC received and manufactured inventory
haltingly; it would make hats for about five or six days
but then have to stop and wait for a week or two until
new inventory arrived. Because AHC lacked adequate
inventory to timely fill orders, it lost all of its major-
retailer customers and the weekly orders that the major
retailers had placed. It took five years for AHC to regain
most of its customers and to regain its pre-fire level of
production. At the time of the second trial, AHC had an
inventory of 50,000 hat bodies, and Maddox considered
even that to be a limited inventory.

b. Testimony of Shannon Shipp 33

Shipp calculated AHC's total profits lost as a result of the
fire to be $5,100,379; *708  Shipp's fifteen-page report,
with thirteen exhibits totaling an additional twenty-one
pages, was admitted into evidence. Shipp's testimony and
report explain that his analysis of AHC's lost profits for
each year “includes the following elements: the duration of
the future lost profits, but-for sales, but-for expenses, and
but-for net income[;] mitigating sales, mitigating expenses,
and mitigating net income[;] lost profits[;] and discount to
present value.” A narrative portion of the report explains
the meaning of each of these terms and the methodology
Shipp utilized to arrive at the number associated with
each term for each year that AHC's lost profits continued.
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Shipp noted in his report that “[a]s of the date of this
report, AHC has seven years of sales data since the fire.”

The thirteen exhibits attached to Shipp's report detail the
mathematical calculations he utilized and contain charts
documenting the supporting data for each underlying
calculation. In addition to setting forth Shipp's valuation
methodology and result, Shipp's report lists ninety-nine
documents that Shipp reviewed in conducting his lost-
profits analysis. Shipp calculated AHC's lost profits for
2005 and for the five years following the fire up through
December 31, 2010, when AHC regained its pre-fire
manufacturing capacity; the results of his computations
are set forth in Exhibit F of his report, the final page of the

report. 34  Exhibit F of Shipp's report shows that for each
year from 2005 through 2010, Shipp calculated figures
for twelve categories of data; he calculated but-for figures
and mitigating/actual figures for the twelve categories and
subtracted the mitigating/actual figures from the but-for
figures to arrive at the lost-profits figures. Shipp's final
lost-profits computations correlate with the trial court's
findings of fact concerning the yearly lost profits suffered
by AHC for the years 2005 through 2010.

Shipp testified that the standard in his field is to
calculate the losses sustained until the company is able
to accomplish what it would have accomplished as of the
date of the loss. Shipp originally determined the duration
would last through 2011, but before the second trial, he
modified his assessment downward because AHC had,
in fact, rebounded quicker than he had expected. Shipp
and Maddox agreed that by December 2010, AHC was
operating at a pre-fire level and was no longer suffering
lost profits.

Shipp explained how he had computed the elements of his
lost profits analysis. For example, in calculating AHC's
December 2005 but-for sales, Shipp included the loss of
sales of the completed, stage-three hats that had been
ordered and were ready to be shipped on November 27,
2005, when the fire occurred. Shipp added to that number
an estimated sale of one-third of the stage-two hats that
AHC had stored inside the plant, which he projected
would sell based on his analysis of AHC's January
2005 and February 2005 high-season sales pattern. The
methodology, assumptions, and calculations performed
by Shipp to determine 2005 but-for sales are set forth
in Exhibits A and A–1 attached to his report. Shipp
projected AHC's but-for sales for 2005 to be $1,150,377.

As a “reality check” to test the validity of his 2005 forecast,
Shipp compared his 2005 but-for sales projection to the
actual sales achieved by AHC in 2006 despite the fire;
*709  the actual sales that AHC was able to achieve

in 2006 during its significantly-reduced manufacturing
capability established that Shipp's 2005 but-for sales figure

was accurate. 35

To calculate but-for sales for the years 2006 through
2010, Shipp talked with Maddox and the employees in
AHC's finance department and reviewed AHC's financial
statements; Startz's report; and “the sales break out that
[AHC's finance department] prepared showing sales to
independents, individuals, and the chain retailers.” Shipp
verified information that he had received from AHC by
consulting books, articles, relevant seminar materials, and
competitor information. Because sales to individuals were
random and too difficult to predict, Shipp omitted them
from his calculus. He testified that his lost-profits analysis
was understated to the extent that it does not include
AHC's lost sales to individuals. Shipp calculated a sales
average for the remaining two markets—chain retailers
and independent stores—by analyzing AHC's 2005 sales.
Shipp explained that analyzing a whole year took into
account seasonal sales.

Next, Shipp calculated a sales growth rate for each of
the two markets for 2006 through 2010. Shipp found
the growth rate in sales for independent stores by
reviewing AHC's growth in that market before the fire.
AHC had added fifty-two independent stores since mid–

2004. 36  Shipp incorporated that rate of growth because
the market supported it; according to Shipp, there are
many independent stores, “a lot of smaller stores.” Shipp
calculated the estimated future growth in sales for the
chain-retailer market to be ten percent, which reflected a
growth in the number of hats and the styles of hats sent
to each store as well as a growth in the number of stores
within each chain to stock the hats. The methodology,
assumptions, and calculations that Shipp specifically
utilized to arrive at AHC's but-for sales for the years 2006
through 2010 are set forth in Exhibit B attached to his
report.

Shipp then determined AHC's but-for expenses for the
years 2005 through 2010—the expenses AHC would have
incurred had the fire not occurred. In computing but-
for expenses for December 2005, Shipp considered the
actual expenses AHC had incurred from January through
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November 2005. Shipp's calculations, methodology, and
assumptions to determine but-for expenses for the years
2006 through 2010 are set forth in Exhibits C and C–
1 attached to his report. Shipp estimated AHC's gross
margin for 2005 and for the years 2006 through 2011 and
calculated AHC's actual gross margin for the year 2011;
these calculations are set forth in Exhibit E attached to
his report. As a “reality check” on his but-for expense
model and his gross-margin analysis, Shipp reviewed
financial statements that existed for AHC before Maddox
had purchased it two and one-half years earlier; Shipp
examined the expenses, cost of goods sold, and gross
margin for the company for that time period because the
company had used the same production equipment and
had many of the same customers and hat styles. He then
compared the *710  numbers from AHC's predecessor
company with AHC's current numbers as a reality check
that the current numbers were in line with the prior
numbers.

After calculating the but-for expenses, Shipp subtracted
them from the but-for sales to calculate but-for
profits. Shipp subtracted from the but-for profits AHC's
mitigating/actual profits for each year to reach the yearly
lost-profits total.

Shipp explained that prior to the present suit by AHC
against Wise Electric, AHC had sued Travelers to recoup
fire damages covered by AHC's commercial property
and casualty insurance policy with Travelers. Pursuant
to the terms of AHC's insurance policy, each party
selected an appraiser, and the trial court appointed Frank
Douthitt as an umpire to appraise AHC's damages.
Shipp appraised for AHC. The coverage page of AHC's
policy with Travelers was introduced into evidence, and
it shows limits of $1,500,000 on the building AHC
rented for its manufacturing plant; $2,000,000 for business
personal property; and $500,000 for business income and
extra expense. Shipp and Douthitt agreed that as of
February 28, 2007, AHC's “business profit loss”—which
Douthitt also characterized as payment for “business
interruption”—computed according to the terms of, and
the coverage provided by, AHC's policy was $332,921.80,
and the trial court's judgment in AHC's suit against
Travelers awarded that amount. During this trial, Shipp
explained that the $332,921.80 figure was calculated in the
context of the terms and coverage of AHC's commercial
property and casualty insurance policy with Travelers.
Shipp testified that the actual lost profits suffered by AHC

during the “business interruption” loss period covered by
its policy exceeded $332,921.80 and referred to his report
as including a correct computation of AHC's lost profits
during that period.

c. Testimony of Dennis Ray McBay

Dennis Ray McBay—a retired partner emeritus with
an international accounting firm and certified public
accountant, certified valuation analyst, and certified
financial forensics analyst—disagreed with Shipp. McBay
testified that he was hired by Travelers and stated that
“my charge was to calculate lost earnings due to the partial
interruption of business as a result of the smoke damage.”
McBay worked with Scott Dau of Travelers in assessing
this loss; McBay prepared a report for Travelers dated
February 27, 2006, and it was introduced into evidence.

McBay concluded that AHC had suffered a partial
business interruption for only three months. McBay
determined that AHC's “business income loss” was
$101,934.50 for the three-month period following the fire.
McBay expressed his opinion that AHC was able to
return to pre-fire sales and production in March 2006
—three months after the fire, but he conceded that he

had not seen or reviewed any March 2006 numbers. 37

According to McBay, Shipp's calculations were wrong
because “the driver for his [Shipp's] calculation is the lost
inventory” and the time and expense required to replace it.
In performing his calculations, McBay assumed that “raw
material that's already in- *711  house is not the only raw
material available.”

McBay testified that he did not analyze the fire's long-
term effect on AHC's profits. McBay authored his report
for Travelers on February 27, 2006, and he acknowledged
during cross-examination that he had not returned to
AHC's plant since February 2006 and had no personal
knowledge of its level of productivity after February
2006. On cross-examination, McBay's testimony that he
had determined AHC's three-month business interruption
period was impeached; McBay admitted that he had
testified at the first trial that the three-month time period
had been dictated to him by Travelers. And subsequently
in the second trial, he reverted to his prior testimony and
agreed that “partial suspension for three months” was a
term dictated to him by Travelers.
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McBay admitted that his calculations did not account for
seasonal sales, and unlike Shipp, who had reviewed sales
for all of 2005, McBay's computations of lost sales—for
the three-month business interruption period covered in
his report—averaged sales based only on sales during the
eighty-seven days preceding the fire. McBay admitted that
his report expressly states that it is not to be used for
any other purpose other than evaluating AHC's insurance
claim for three months of business-interruption coverage;
he agreed that the report was never intended to be used
at trial. Also unlike Shipp, McBay did not factor into his
calculation the $1.2 million worth of completed, stage-
three hat inventory ready for shipment at the time of
the fire; McBay testified that he was unaware that this
inventory existed until he reviewed Shipp's report. Neither
did McBay account for different market types.

McBay acknowledged that his lost-profits assessment
assumed two things: (1) AHC did not lose any customers,
and (2) AHC could timely obtain new inventory. McBay
did not know how long it actually took for new inventory
to arrive; he was unaware of the testimony that it took
months or years to obtain inventory. He agreed that his
numbers “might” change if these two assumptions were
incorrect.

d. Testimony of Scott Dau

Scott Dau's testimony from the first trial was admitted
as an exhibit in the second trial. As part of his duties
for Travelers, Dau was to collect facts concerning “what
[AHC]'s business or lost-business claim was from the
period after the fire.” Dau observed that in February
2006, AHC's plant was in operation. Dau worked with
McBay and utilized McBay's business-interruption loss
calculation in the statement of loss he prepared. On
cross-examination, Dau explained that the $101,934.80
business-interruption loss on his statement of loss was for
three months of business interruption. When asked what
business-interruption loss described, Dau said, “Business
interruption is a downtime after the loss.” According
to Dau, the loss is the net loss of income during that
downtime.

2. Applicable Law on Past Lost Profits

[32]  [33]  [34]  [35] “[W]here it is shown that a loss
of profits is the natural and probable consequence of
the act or omission complained of, and their amount is
shown with sufficient certainty, there may be a recovery
therefor.” Sw. Battery Corp. v. Owen, 131 Tex. 423,
426, 115 S.W.2d 1097, 1098 (1938). “Recovery for lost
profits does not require that the loss be susceptible to
exact calculation. However, the injured party must do
more than show that it suffered some lost profits. The
loss amount must be shown by competent evidence with
reasonable certainty.” Helena Chem. Co., 47 S.W.3d at
504 *712  (citations omitted). “Reasonable certainty” in
the proof of lost damages “is intended to be flexible
enough to accommodate the myriad circumstances in
which claims for lost profits arise.” Tex. Instruments,
Inc. v. Teletron Energy Mgmt., Inc., 877 S.W.2d 276, 279
(Tex.1994). It is a fact-intensive determination. Helena
Chem. Co., 47 S.W.3d at 504; Holt Atherton Indus., Inc.
v. Heine, 835 S.W.2d 80, 84 (Tex.1992). At a minimum,
opinions or lost-profits estimates must be based on
objective facts, figures, or data from which the lost-
profits amount may be ascertained. Helena Chem. Co.,
47 S.W.3d at 504; Holt Atherton Indus., Inc., 835 S.W.2d
at 84. It is not necessary, however, to produce in court
the documents underlying the opinions or estimates. Holt
Atherton Indus., Inc., 835 S.W.2d at 84.

[36]  [37]  [38] “Profits which are largely speculative,
as from an activity dependent on uncertain or changing
market conditions, or on chancy business opportunities,
or on promotion of untested products or entry into
unknown or unviable markets, or on the success of a
new and unproven enterprise, cannot be recovered.” Tex.
Instruments, Inc., 877 S.W.2d at 279; see Sw. Battery
Corp., 131 Tex. at 426, 115 S.W.2d at 1098. “Enterprise”
does not mean business entity; it refers to the activity that
is alleged to have been damaged. Tex. Instruments, Inc.,
877 S.W.2d at 280. “The focus is on the experience of the
persons involved in the enterprise and the nature of the
business activity[ ] and the relevant market.” Id.

[39]  [40] Proof of lost damages can be accomplished with
evidence of profit history. Helena Chem. Co., 47 S.W.3d
at 504. The Texas Supreme Court has explained that

[p]re-existing profit, together with
other facts and circumstances, may
indicate with reasonable certainty
the amount of profits lost. It is
permissible to show the amount
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of business done by the plaintiff
in a corresponding period of time
not too remote, and the business
during the time for which recovery is
sought.

Tex. Instruments, Inc., 877 S.W.2d at 279 (quoting Sw.
Battery Corp., 131 Tex. at 426, 115 S.W.2d at 1099).
“Furthermore, in calculating the plaintiffs loss, it is proper
to consider the normal increase in business which might
have been expected in the light of past development and
existing conditions.” Id.

3. Legally and Factually Sufficient
Evidence Supports the Lost–Profits Award

[41] Wise Electric's sufficiency challenge focuses on
Shipp's report and testimony. Wise Electric asserts that
Shipp's calculus is flawed because he relied upon Startz's
report's tabulation of AHC's inventory. Because we have
already determined that Startz's report was not unreliable,
and because Shipp testified that a damages analyst
typically relies on such data and information provided by
others, the tabulations of inventory in Startz's report was
not an improper source for Shipp to have used. See Tex.
R. Evid. 703 (authorizing expert to base opinion on facts
or data in the case that the expert has been made aware
of or has reviewed if experts in his field would rely on the
facts in forming an opinion).

Wise Electric challenges Shipp's computation of a
particular element of his lost-profits analysis—AHC's
2005 “but-for” sales. To calculate AHC's 2005 but-for
sales, Shipp totaled the sales of the completed, stage-three
hats in the plant and the sales of one-third of the stage-
two hats in the plant. Wise Electric argues that Shipp
merely speculated that AHC would sell all of the stage-
three hats stored in *713  AHC's plant at the time of
the fire. But Maddox testified that the stage-three hats
in the plant awaiting shipping had been manufactured in
response to orders. And Shipp's and Maddox's testimony
established that AHC converted stage-two hats to stage-
three hats only to fill orders; the sweat bands sewn into the
hats frequently bore the label of the retailer purchasing the
hat, which would not be known until the retailer placed
an order for the hats. Therefore, it was not speculative
that AHC would sell the completed, stage-three hats that
Maddox testified had been ordered and were awaiting

shipping. And although Wise Electric faults Shipp for not
supporting his December 2005 valuation with purchase
orders, it is not necessary that such documents be
produced in court to establish lost profits with reasonable
certainty. See Holt Atherton Indus., Inc., 835 S.W.2d at
84 (explaining that “[a]lthough supporting documentation
may affect the weight of the [lost-profits] evidence, it is not
necessary to produce in court the documents supporting
the opinions or estimates”).

Wise Electric also faults Shipp's determination in
computing the element of 2005 but-for sales that

AHC would sell one-third of the 15,786 38  stage-two
hats that were stored in the factory (approximately
5,262 hats). But that determination came from Shipp's
assessment of the market for the peak season of December
through February. Given that from January 2005 through
November 27, 2005, AHC had sales of $938,333 and
was manufacturing 360 hats per day at the time of
the fire, the projected completed manufacture and sale
of 5,262 stage-two hats (263 per day assuming only
twenty work days in December) during a peak sales
month is in line with past production. And to ensure
the overall reasonableness of his 2005 December “but-
for” sales figure, Shipp compared his projected 2005
sales to AHC's actual 2006 sales, accounting for AHC's
then-diminished operational capacity, and concluded that
his 2005 assessment, including December, was accurate.
Shipp's use of AHC's past profits to forecast future
ones was appropriate. See Helena Chem. Co., 47 S.W.3d
at 504 (holding past profits, coupled with other facts
and circumstances, may establish lost profits); Tex.
Instruments, Inc., 877 S.W.2d at 279 (same).

Wise Electric next asserts that Shipp's report and
testimony are devoid of facts, figures, or data. Shipp
listed the numerous sources of information and data
that he had utilized in reaching his conclusions; he listed
ninety-nine documents that he had reviewed in reaching
a lost-profits computation. In his report and in the
exhibits attached to it, he explained his calculus and
the steps he took to ensure its reasonableness. Shipp's
report, including back-up figures and data, was admitted
into evidence. We cannot agree that Shipp's report and
testimony are devoid of facts, figures, or data. Compare
Helena Chem. Co., 47 S.W.3d at 504 (explaining proper
calculation of lost profits), with Holt Atherton Indus.,
Inc., 835 S.W.2d at 84 (explaining that plaintiff's mere
statement that he “lost out on” $200,200 in income
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coupled with a statement as to profits shown on an income
tax return constituted insufficient evidence of lost profits),
and Capital Metro. Transp. Auth. v. Cent. of Tenn. Ry. &
Navigation Co., 114 S.W.3d 573, 581 (Tex.App.–Austin
2003, pet. denied) (holding evidence insufficient *714
to support jury's $1.5 million lost-profits award when
expert's computations were not based on facts, figures, or
data because computations ignored reality that plaintiff
company “had a history of losses and had never made a
profit on its operations”).

Wise Electric also challenges Shipp's computation of
the 2006 to 2010 “but-for” sales element of his lost-
profits analysis, claiming that Shipp's numbers are overly
speculative, especially regarding AHC's estimated growth
rates for the chain retailer market and the independent
store market. But Shipp's proffered growth rates stemmed
from AHC's prior increases in sales in these two markets,
and Shipp detailed the differences between the growth
rates for the two markets and the method he had used
to accommodate them. Shipp's growth rates accorded
with AHC's trending sales and the overall hat market.
See White v. Sw. Bell Tel. Co., 651 S.W.2d 260, 262
(Tex.1983) (stating that “in calculating the loss in profits,
the normal increase in the business which might have
been expected in the light of past developments and
existing conditions may be considered”); Sw. Battery
Corp., 131 Tex. at 427, 115 S.W.2d at 1099 (same); see
also Fleming Mfg. Co. v. Capitol Brick, Inc., 734 S.W.2d
405, 407–08 (Tex.App.–Austin 1987, writ ref'd n.r.e.)
(including analysis of sales projections derived from past
sales in lost-profits analysis). Moreover, no controverting
evidence exists in the record showing any other growth
rate should be applied or undermining the data utilized
or the computations performed by Shipp to arrive at the
growth rates he utilized.

Additionally, the western-hat market is neither new nor
uncertain, and cowboy hats are not untested products.
Compare White, 651 S.W.2d at 262 (holding that
evidence showed Hewlett–White florist shop had been
an established business for thirty-three years and that
the sale of flowers was not an uncertain or speculative
business so as to preclude lost-profits award), with Tex.
Instruments, Inc., 877 S.W.2d at 279 (holding lost-profits
award based on projected sales of a product not yet
developed to the point of a working model too speculative
because no evidence existed that the product had been
sold to anyone). To the contrary, Maddox testified that

AHC had been making hats since he was a child and that
the first cowboy hat he had owned was an AHC hat.
Maddox also testified that the materials and processes
for manufacturing cowboy hats had not changed in a
hundred years. AHC's hat-manufacturing business falls
squarely within the line of cases for which lost profits may
be proved with reasonable certainty. See, e.g., White, 651
S.W.2d at 262 (flower sales); Sw. Battery Corp., 131 Tex.
at 426, 115 S.W.2d at 1098 (battery sales).

In summary, Shipp's testimony and report demonstrate
that his calculations of AHC's lost profits are damages
for the loss of net income to AHC. See Miga v.
Jensen, 96 S.W.3d 207, 213 (Tex.2002). His calculations
appropriately reduce AHC's lost profits by the but-for
expenses AHC would have incurred to attain those profits.
See generally Capital Metro. Transp. Auth., 114 S.W.3d at
581–82 & n. 7 (considering both income projections and
specific expenses when evaluating proof of lost profits).
And Shipp's lost-profits computations—as reflected in
Exhibit F of his report, which pulls forward figures
calculated in detail on other Exhibits attached to his
report—constitute one complete lost-profits calculation.
See Holt Atherton Indus., Inc., 835 S.W.2d at 85 (stating
that “[r]ecovery of lost profits must be predicated on one
complete calculation”). And finally, Shipp's fact-intensive
lost-profit analysis shows AHC's lost profits for the years
of 2005 through 2010 with reasonable *715  certainty.
See, e.g., Helena Chem. Co., 47 S.W.3d at 504.

Viewing all of the lost-profits evidence in the light most
favorable to the trial court's judgment and disregarding
the contrary evidence that a reasonable factfinder could,
we hold that the trial court's yearly lost-profit awards
are supported by more than a scintilla of evidence. See
Rocor Int'l, 77 S.W.3d at 262; Cont'l Coffee Prods. Co.,
937 S.W.2d at 450; Leitch, 935 S.W.2d at 118. Considering
and weighing all of the evidence in the record pertinent
to the lost-profits award, the credible evidence supporting
the finding is not so weak, nor is the contrary evidence so
overwhelming, that the finding should be set aside and a
new trial ordered. See Pool, 715 S.W.2d at 635; Cain, 709
S.W.2d at 176. Accordingly, we overrule Wise Electric's
third issue challenging the legal and factual sufficiency of
the evidence to support findings of fact 42 through 52 and

to the legal correctness of conclusions of law 8 and 11. 39
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V. COLLATERAL ESTOPPEL

Wise Electric's sixth issue argues that AHC is collaterally
estopped from recovering lost profits because AHC
already recovered them—specifically the $332,921.80
business-interruption loss awarded in AHC's suit against
Travelers. The trial court found in conclusions of law
12 and 13 that the evidence was insufficient to support
applying collateral estoppel. Whether collateral estoppel
bars AHC's recovery is a question of law that we review

de novo. 40  See Quanaim v. Frasco Rest. & Catering, 17
S.W.3d 30, 44–45 (Tex.App.–Houston [14th Dist.] 2000,
pet. denied).

[42]  [43]  [44] Collateral estoppel is an affirmative
defense, giving defendants the burden of pleading and
proving it. See Sysco Food Servs. v. Trapnell, 890 S.W.2d
796, 802 (Tex.1994). To carry that burden, a party must
establish that (1) the facts sought to be litigated in the
second action were fully and fairly litigated in the first
action, (2) those facts were essential to the judgment in the
first action, and (3) the parties were cast as adversaries in
the first action. See Allen v. McCurry, 449 U.S. 90, 94–
95, 101 S.Ct. 411, 414–45, 66 L.Ed.2d 308 (1980); Sysco
Food Servs., 890 S.W.2d at 801; Am. Hat Co., 2010 WL
4028098, at *7. “Full and fair litigation” means actual
litigation in the previous suit of the same fact issues. See
Puga v. Donna Fruit Co., 634 S.W.2d 677, 680 (Tex.1982).

[45]  *716  The record shows that Douthitt's appraisal
award was calculated pursuant to the provisions in AHC's
commercial property and casualty insurance policy. Shipp
explained that the appraisal award did not reflect AHC's
actual lost profits, even for the period it covered. Because
the fact issue of AHC's lost profits caused by the fire
(as opposed to the amount of the business-interruption
loss covered under the terms of AHC's commercial
property and casualty policy with Travelers) was not
fully litigated in AHC's prior lawsuit against Travelers,
collateral estoppel does not apply to this element of
damages. See Allen, 449 U.S. at 94–95, 101 S.Ct. at 414–
45; Sysco Food Servs., 890 S.W.2d at 801; Puga, 634
S.W.2d at 680. We overrule Wise Electric's sixth issue.

VI. OFFSET

AHC perfected its own appeal and raises a single issue.
AHC asserts that the judgment erroneously awards Wise
Electric an offset of $2,578,067.00. AHC argues that Wise
Electric did not plead offset and did not put on evidence

establishing its right to an offset. 41

A. Facts and Law Relating to Offset

After AHC sued Wise Electric, Travelers intervened and
asserted a subrogation claim against Wise Electric for
$2,578,067.00. Subsequently, Travelers and Wise Electric
entered a mediated settlement agreement whereby Wise
Electric paid $1,900,000.00 to settle Travelers's claims in
intervention, and Travelers assigned its “entire priority
claim interest” in the amount of $2,578,067.00 from any
recovery by AHC in the present suit. Immediately prior
to resting its case, Wise Electric offered the one-page
mediated settlement agreement into evidence and read it
in toto to the trial court.

B. The Law Concerning Pleading Offset

[46]  [47] Courts are to construe pleadings so as to do
substantial justice. Tex. R. Civ. P. 45. The purpose of
pleadings is to give adversaries notice of each party's
claims and defenses, as well as notice of the relief sought.
Perez v. Briercroft Serv. Corp., 809 S.W.2d 216, 218
(Tex.1991). Generally, courts will construe pleadings as
favorably as possible to the pleader. Gulf, Colo. & S.F.
Ry. v. Bliss, 368 S.W.2d 594, 599 (Tex.1963); Henderson v.
Henderson, 694 S.W.2d 31, 36 (Tex.App.–Corpus Christi
1985, writ ref'd n.r.e.). If pleadings fairly notify the
other party of the basis of the pleader's claims, they are
sufficient. Tex. R. Civ. P. 45, 47; Schoellkopf v. Pledger,
778 S.W.2d 897, 899 (Tex.App.–Dallas 1989, writ denied).
“The right of offset is an affirmative defense. The burden
of pleading offset and of proving facts necessary to
support it are on the party making the assertion.” Brown v.
Am. Transfer & Storage Co., 601 S.W.2d 931, 936 (Tex.),
cert. denied, 449 U.S. 1015, 101 S.Ct. 575, 66 L.Ed.2d 474
(1980).

C. Wise Electric's Pleadings
Are Sufficient to Support Offset
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[48] In the list of affirmative defenses asserted in its Third
Amended Original Answer, Wise Electric pleaded:

Defendant affirmatively asserts its
rights pursuant to Chapters 32
and 33 of the Texas Civil
Practice and Remedies Code with
regard to contribution and/or a
settlement credit election in the event
either the Plaintiff or the Plaintiff
*717  /lntervenor settles with any

individual or entity for damages
arising out of the incident made the
basis of this suit.

At least one court has held that this type of pleading,
liberally construed, constitutes a claim for an offset. See
Hartnett v. Hampton Inns, Inc., 870 S.W.2d 162, 167 n.
6 (Tex.App.–San Antonio 1993, writ denied) (liberally
construing pleading for settlement credit that cited civil
practice and remedies code section 33.014 as pleading
affirmative defense of offset). Because we are to liberally
construe pleadings to do substantial justice and because
the record establishes that AHC was on notice of Wise
Electric's claim for a discount on the judgment based on
its mediated settlement agreement with Travelers, we hold

that Wise Electric sufficiently pleaded offset. 42  See Tex.
R. Civ. P. 45; Perez, 809 S.W.2d at 218; Bliss, 368 S.W.2d
at 599; Hartnett, 870 S.W.2d at 167 n. 6.

D. Factually Insufficient Evidence
Exists Concerning Amount of Offset

[49] The evidence relating to the amount of offset
comes from the one-page memorialization of the
confidential mediated settlement between Wise Electric

and Travelers, 43  limited testimony by Maddox, and
one statement by Shipp. The settlement agreement
simply states that Travelers paid AHC $2,578,067.00.
It does not contain attachments, explanations, or
breakdowns of Travelers's payments. Maddox testified
that Travelers had paid “nearly $2.7 million” total on
AHC's claim under its policy. It is clear that Travelers
paid AHC the policy's $2–million–dollar limit for
AHC's “business personal property” damages, but AHC's
business-personal-property damages included equipment
and items other than inventory. And the total monies
paid by Travelers included cleaning expenses, building

loss, business-personal-property damages, and business-
interruption damages. Payments were also made for fence
repair, trailer rentals, and air-conditioning work. Wise
Electric asked Shipp if he knew that AHC had received
$2.7 million from its insurer, and Shipp responded, “[T]he
exact number, I didn't know, but it was over $2 million.”
The number $2,578,067.00 was not mentioned at trial
except when Wise Electric read the settlement agreement
as it moved to admit it.

We recognize that an insurance policy may provide
contractual, first-priority, dollar-for-dollar subrogation
rights. See, e.g., Fortis Benefits v. Cantu, 234 S.W.3d
642, 648 (Tex.2007) (holding subrogation clause that
granted insurer a right of recovery against “any and
all” third-party settlements authorized insurer to recoup
first-priority, dollar-for-dollar recovery from plaintiffs
settlement); Hartnett, 870 S.W.2d at 167 (construing
similar policy language similarly); see also Gotham Ins.
Co. v. Warren E & P, Inc., 455 S.W.3d 558, 563–64
(Tex.2014) (limiting intervenor insurer's recovery from
third party sued by insured to contractual provisions of
insurance policy). But here, only a few pages of AHC's
commercial property and casualty policy with Travelers
were offered into evidence, and those pages do not include
whatever contractual subrogation provisions may exist in
the policy. So we are not able to discern the terms of
the subrogation rights that Travelers assigned to Wise
Electric by virtue of the mediated settlement agreement
or to determine the *718  propriety of the amount of
the offset awarded under the controlling terms of AHC's
policy.

Under these circumstances, viewing the evidence in the
light most favorable to the trial court's findings, Wise
Electric established its entitlement to some amount of
offset. But given that the evidence does not show how the
intervenor or Wise Electric arrived at the $2,578,067.00
number; its relation to the alleged $2.7 million briefly
referenced at trial; the fact that this number included
payments under the policy for damages other than those
at issue in the trial—the only personal-property damages
sought at trial were for inventory; and the fact that
AHC's insurance policy was not introduced into evidence,
considering and weighing all of the evidence concerning
the amount of the offset Wise Electric is entitled to, we
hold that the evidence concerning the proper amount of
an offset is so weak that the trial court's finding of an
offset amount of $2,578,067.00 must be set aside and a

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993244550&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_167
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993244550&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_167
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS33.014&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS33.014&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003817&cite=TXRRCPR45&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003817&cite=TXRRCPR45&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991088903&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_218
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963128071&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_599
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963128071&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_599
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993244550&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_167
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012579811&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_648
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012579811&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_648
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993244550&pubNum=0000713&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_713_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_167
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032947171&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_563
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032947171&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_563
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032947171&pubNum=0004644&originatingDoc=I5b8361a05e1111e5ba1adf5ea8bc3a3d&refType=RP&fi=co_pp_sp_4644_563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4644_563


Wise Electric Cooperative, Inc. v. American Hat Company, 476 S.W.3d 671 (2015)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 37

new trial ordered on Wise Electric's offset counterclaim.
See Pool, 715 S.W.2d at 635; Cain, 709 S.W.2d at 176; see
also Edlund v. Bounds, 842 S.W.2d 719, 732 (Tex.App.–
Dallas 1992, writ denied) (affirming judgment for plaintiff
but reversing and remanding defendant's counterclaim for
conversion). Because the evidence is factually insufficient
to support an offset in the amount of $2,578,067.00, we
sustain AHC's sole issue in its appeal.

VII. CONCLUSION

Having overruled Wise Electric's seven issues, we affirm
the trial court's judgment as to liability, personal property
damages, and lost-profits damages.

Having sustained AHC's sole issue in its appeal, we reverse
the trial court's $2,578,067.00 awarded to Wise Electric on
its counterclaim for offset, we sever the counterclaim, and

we remand it to the trial court for further proceedings. 44

APPENDIX A

No.2007–0000383M–CV

AMERICAN HAT COMPANY

v.

WISE ELECTRIC COOPERATIVE, INC.

IN THE DISTRICT COURT OF

MONTAGUE COUNTY, TEXAS

97 TH  JUDICIAL DISTRICT

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NOW COMES the Court, having heard the evidence and
argument of counsel in this cause and make the following
findings of fact and conclusions of law:

FINDINGS OF FACT

1. Wise County Electric Cooperative, Inc., hereinafter
referred to as Wise Electric, distributes and sells
electricity in Montague County, Texas.

2. All acts and omissions attributed to Wise
Electric in these Findings of Fact and
Conclusions of Law were performed by officers,
employees and/or agents of Wise Electric.

*719  3. Wise Electric installs and maintains
poles and lines to facilitate the distribution of
electricity in Montague County, Texas.

4. Wise Electric installed and maintained poles,
lines and related equipment at 3859 Jackson
Road, Bowie, Montague County, Texas, also
known as pole number 04610.

5. Wise Electric was solely responsible for the
installation and maintenance of the poles,
service lines, and related equipment at 3859
Jackson Road, Bowie, Montague County, Texas
76230.

6. A pole located on said property was
approximately 50 feet away from pole number
04610 on the same property.

7. The pole nearest the farm house had a
distribution transformer near its top. A triplex
service drop consisting of two lines and a neutral
line ran from the first pole to pole number 04610.

8. The service drop wires from the first pole were
connected to a weatherhead near the top of pole
number 04610.

9. Wise County spliced or connected the triplex
service drop connector lines with those from
the weatherhead at pole 04610 by use of a
devise manufactured for the purpose of securing
such connections known as the Burndy Insulant.
Specifically, subject � 4 wire from the triplex
was thus collected to the 1/0 wire from the
weatherhead.

10. The standard practice in the electric utility
industry regarding the Bumdy InsuLink at the
time of its use by linemen for Wise Electric was
to place one end of a connector line into one
end of the devise and to crimp the devise onto
the wire inside by means a tool manufactured
for this purpose known as the Ratchet Masher.
That other connector line was then placed in the
remaining open end of the Bumdy InsuLink and
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crimped in a similar manner using the Ratchet
Masher or another manual plier-type crimper.

11. Proper placement of the crimping devise on
the Bumdy InsuLink was indicted to the person
crimping by means of marks on the exterior
of the Bumdy InsuLink made at the proper
location for application of the crimping tool.

12. The use of the Ratchet Masher or the plier-type
crimper resulted in visible deformation of the
barrel of the Bumdy InsuLink and was effective
to hold the conductor line inside the Bumdy
Insulant–Link for an indefinite period of time.

13. The use of Bumdy InsuLink has been
abandoned by various utility companies due
to instances of slippage of the wire inside
the Bumdy InsuLink–Link when not properly
crimped.

14. The standard practice in the utility industry is
for linemen, after crimping of connector lines
inside the Burndy InsuLink, to conduct a “tug
test” by tugging on the line inserted in the
Insulant to determine if it comes loose from the
connector.

15. The purpose of the “tug test” is to make sure
that the connection is secure.

15. The line will not come loose from the
Bumdy Insulant if the crimping action has been
successful.

15. The trainee linemen of Wise Electric were
routinely taught by other *720  employees to
crimp both ends of conductor lines into the
Bumdy InsuLink connector and to conduct
the “tug test” on the lines so crimped to
determine if the crimping had been successfully
accomplished.

16. The ‘tug test’ was not prescribed in
instructional brochures supplied by Bumdy or in
written policies of Wise Electric.

17. The ‘tug test’ is not mandated by the National
Electric Safety Code or other governmental or
industry associations.

18. Failure to properly crimp a conductor line into
a Bumdy Insulant could result in the uncrimped
line coming loose from the Insulant.

19. A Burndy Insulant connector that has been
properly crimped in the process of installation
will serve to maintain the connection indefinitely
in the environmental conditions that normally
obtain at that area, and extreme conditions
such a wind speed and weight upon the link
are unlikely to result in a connector line
disconnecting from the Bumdy Insulant.

20. If the lineman installing a Bumdy Insulant
connector fails to crimp both sides of this
connector, it is reasonable foreseeable that the
energized inserted in one end of the connector
will come lose and cause an injury of the kind
suffered by Plaintiff.

21. The Bumdy Insulant connector used by Wise
Electric to connect service wires from the first
pole to pole number 04610 was not properly
crimped on both sides of said connector so as
to insure the line would remain securely in the
Bumdy InsuLink.

22. A “tug test” was not properly conducted on
the wires inserted into this Bumdy Insulant
connector at the time of its installation.

23. Wise Electric failed to use ordinary care when it
failed to properly crimp both sides of the Bumdy
Insulant connector.

24. Wise Electric failed to use ordinary care when
it failed to properly perform a “tug test” on the
wires inserted into the Bumdy Insulant at the end
of the connector's installation.

25. Wise Electric had no classes and no formal
procedures in place during the period from the
installation of this Bumdy Insulant to the time
of the fire hereinafter referenced which taught its
linemen how to properly install that connector.

26. Wise Electric had schedule of replacement
or maintenance during the period from the
installation of this Bumdy Insulant to the time
of the fire hereinafter referenced to monitor
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whether connectors installed in this manner were
properly functioning.

27. On November 27, 2005, a wildfire occurred in
and around Bowie, Montague County, Texas.

28. That the point of origin for this fire was pole
number 04610 owned and under the control of
Wise Electric.

29. This pole and lines connected to it had been
serviced last by Wise Electric in February, 1998.

30. This fire was caused when an electrically
charged line that had come loose one end of the
Bumdy InsuLink–Link connector.

*721  31. Electrical arcing occurred when the loose
electrically charged line contacted a ground wire
on the pole, producing an electrical spark that
melted the end of the loose wire, resulting in
molten material from the melted wire falling
onto grass near the pole.

32. The effects of this fire were exacerbated by
weather conditions at the time, particularly wind
speeds reaching 60 miles per hour during the
active phase of the fire.

33. Th fire consumed between 900 and 1,200 acres
of land in the area before it was controlled.

34. The fire burned up to and around a
manufacturing plant located at 3091 Highway
80, Bowie, Montague County, Texas, which was
owned by American Hat Company, hereinafter
referred to as American Hat.

35. American Hat was then and is now in the
business of manufacturing and selling cowboy
hats.

36. At the time of the fire, American Hat
had inventory (hereinafter referred to as
“Inventory”) 490,092 hats in various stages of
completion, located both in its manufacturing
plant building and in outside storage containers.

37. The American Hat Inventory included hats and
material no longer available in the market.

38. The American Hat Inventory included hot
bodies obtained from China, Portugal, Germany
and other countries.

39. The fire damaged the manufacturing plant
building, and smoke and particles from the
fire penetrated the building and the storage
containers and the contents of them, damaging
the inventory located therein.

40. American Hat's inventory cannot be cleaned of
the smoke and particle damage so as to permit
the Inventory being used or sold as new cowboy
hats.

41. There is no market for the smoke damaged
Inventory of American Hat.

42. American Hat's major sales season in the
months of December, January, February and
March, which fact required American Hat
to produce and maintain sufficient inventory
during the year to meet customer demand during
this major season.

43. To rebuild its inventory of raw hat bodies
following the fire, American Hat had to place
orders to its suppliers in Texas, China, Portugal
and other countries.

44. Because of the time required to obtain raw
hat bodies from its suppliers, American Hat was
unable to reach full production until October,
2006.

45. As a result of the damage to its Inventory
from the fire and of its inability to meet
customer orders after the fire, American Hat lost
customers and sales that would otherwise have
taken place had the fire not occurred.

46. American Hat did not reach its pre-fire level of
production and sales until five (5) years after the
fire.

47. American Hat's lost profits for the year 2005,
were $787,851.

48. American Hat's lost profits for the year 2006,
were $801,340.
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49. American Hat's lost profits for the year 2007,
were $848,775.

*722  50. American Hat's lost profits for the year
2008, were $936,838.

51. American Hat's lost profits for the year 2009,
were $773,693.

52. American Hat's lost profits for the year 2010,
were $951,882.

53. Each of the 490,092 hats in American Hat's
Inventory on the date of the fire was inspected
and valued by Steve Starz.

54. Each that in the Inventory evaluation was
placed in one of there categories: Stage 1 (raw
hat bodies), Stage 2 (partially completed hats),
and Stage 3 (fully completed hats).

55. Based on the stage of manufacture of the hats
in Inventory, Steve Starz assigned a cash value
to each hat in the Inventory immediately before
the fire on November 27, 2005

56. The market value of the American Hat
Inventory immediately before the fire on
November 27, 2005, was $13,385,969.

57. The market value of the American Hat
Inventory immediately after the fire on
November 27, 2005, was $0.00.

58. The replacement value of the American Hat
Inventory after the fire on November 27, 2005,
was $13,385,969.

59. In the year 2008, Wise Electric had a net worth
of $34,085,295.

60. In the year 2009, Wise Electric had a net worth
of $38,112,350.00.

61. On or about November 19, 2008, Wise Electric
agreed to pay to Travelers Lloyds Insurance
Company (“Travelers”), the insurer of American
Hat's Inventory, the sum of $1,900,000.00 in
exchange for 1) a full release of Traveler's claims
against Wise Electric and 2) an assignment of
Traveler's entire priority claim interest in the

amount of $2,578,067.00 from any recovery by
American Hat.

62. On September 9, 2009, American Hat sold
1,330 of the smoke-damaged hats from its
Inventory to Outback Traders of Australia a
total sales price of $49,188.31.

63. There is no evidence that Outback Traders
was able to resell the hats it purchased from
American Hat's Inventory.

64. There is no evidence of any of the hats from
American Hat's Inventory in Montague County,
Texas, had any market value in Montague
County, Texas, at the place of injury.

CONCLUSIONS OF LAW

1. Wise Electric was negligent in manner of the
installation of the Burndy Insulant connector to
splice the charged line going to from pole number
04610.

2. Wise Electric's negligence caused the fire and the
damages sustained by American Hat.

3. Wise Electric's negligence was the sole proximate
cause of the fire and of the damages sustained by
American Hat.

4. Wise Electric's installation of the utility line
as described above did not constitute gross
negligence in that there is no evidence that Wise
Electric authorized the doing and manner of the
installation here employed by its lineman.

5. Burndy, a Division of FCI a/k/a FCI Bumdy was
not negligent.

*723  6. American Hat's Inventory immediately
after the fire had a no fair market value.

7. As a proximate cause of the negligence
of Wise Electric, American Hat sustained
damages to personal property in the amount of
$13,385,969.34.

8. As a proximate result of the negligence of Wise
Electric, American Hat sustained lost profits in
the amount of $5,100, 379.00.
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9. The rule of damages on personal property
is that the measure of damages recoverable is
the difference between the fair market value
immediately before the damage is inflicted and
the fair market value immediately afterward,
determined at the place where the damage
occurred.

10. Because the damaged Inventory of American
Hat has no market value at the place where
the damage occurred, the proper measure
of damages is the replacement value of the
Inventory.

11. American Hat is entitled to recover lost profits.

12. There is insufficient evidence from which to
apply the doctrine of collateral estoppel either
offensively or defensively in the present case.

13. There is insufficient evidence on which to apply
the doctrine of collateral estoppel

14. All of the claims by Travelers against Wise
Electric released in the November 19, 2008
Confidential Mediated Settlement Agreement
were claims seeking recovery of damages to the
property of American Hat.

15. Wise Electric is entitled to an offset of
$2,578,067.00 against any recovery by American
Hat by virtue of Travelers assignment of its
entire priority claim interest in that amount to
Wise Electric.

16. Wise Electric is entitled to a credit in the
amount of $49,188.31 against the judgment
awarded to American Hat due to sales receipts
received from the sale of hats from its inventory
to a buyer in Australia.

17. To the extent that any finding of fact is, in
whole or in part, a conclusion of law, the same
is incorporated herein.

Signed 19 September 2013.
/s/

Jack A. McGaughey, Judge Presiding

*724  APPENDIX B

All Citations

476 S.W.3d 671

Footnotes
1 Justice McCoy was a member of the original panel but has retired.

2 A copy of the trial court's findings of fact and conclusions of law is attached to this opinion as Appendix A.

3 We note at the outset that this case was previously tried and appealed. See Am. Hat Co. v. Wise Elec. Coop., Inc., No.
02–09–00368–CV, 2010 WL 4028098, at *8–9 (Tex.App.–Fort Worth Oct. 14, 2010, pet. denied) (mem.op.). In the first
appeal, we reversed the trial court's judgment and remanded the case for a new trial. Id.

4 The arguments and authorities section of Wise Electric's brief is not tethered to the specific issues raised by Wise Electric;
some of the headings in the arguments and authorities section raise arguments not subsumed within any issue, and some
issues raise arguments not discussed in the arguments and authorities section. We liberally construe Wise Electric's
issues and address every argument fairly subsumed in them. See Tex. R. App. P. 38.1(f) (providing that issue will be
treated as covering every subsidiary question fairly included).

5 A more detailed review of the evidence pertinent to Wise Electric's sufficiency challenges is set forth in connection with
our disposition of those issues.
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6 The Fire Chief for the Bowie Fire Department—Doug Page, Wise Electric's assistant manager—Kelly Myers, AHC's
electrical engineer and certified fire and explosion experts—John Stewart and Freeman Reisner all testified that they had
investigated the fire and that the above sequence was how the fire started.

7 AHC's commercial property and casualty insurer—Traveler's Lloyds Insurance Company—later rented five additional
sea containers to store the hat inventory from AHC's plant while the plant and equipment were cleaned after the fire.
Traveler's Lloyds Insurance Company merged with Saint Paul Fire and Marine Insurance Company in 2004 to become
Saint Paul Lloyds. Consequently, in the record, AHC's insurer is referred to both as The Travelers Lloyds Insurance
Company and Saint Paul Travelers. For purposes of this opinion, we refer to AHC's insurer as Travelers.

8 See Am. Hat Co., 2010 WL 4028098, at *8–9.

9 Wise Electric's brief fails to include any discussion of most of the findings of fact and conclusions of law that Wise Electric
purports to challenge by listing them parenthetically after its issues. Despite this absence of a discussion of evidence, we
nonetheless liberally construe Wise Electric's brief as challenging the sufficiency of the evidence to support the findings
listed parenthetically after each of Wise Electric's issues. See Tex. R. App. P. 38.1(f).

10 Myers also testified that Wise Electric no longer used Burndy Insulink connectors because of slippage within the barrel
of the Insulink, but Myers admitted that there was “no material slippage shown by the photograph of the Insulink” at issue
here. Myers also performed a second in-court demonstration of inserting exposed service wires into an Insulink in an
effort to demonstrate the slippage he had testified sometimes occurred. Despite his efforts, he was unable to generate
slippage during the demonstration.

11 Romex is a wire used primarily for residential applications; these applications are usually not installed by electrical
companies.

12 At the trial court's request, Smith drew black arrows on Defendant's Exhibit 1B to point to the places where he purportedly
saw evidence of crimping; no indentations are visible on the copy of the photo in the record.

13 On appeal, Wise Electric proposes that the Insulink's defective design caused the fire. In support of this assertion, Wise
Electric directs us to Smith's testimony that some electric companies have discontinued using the Insulink. But Smith
also testified that many electric companies still use them. And although there is evidence (set forth in Smith's report) that
other connectors may provide greater visibility of a crimp within the connector, no evidence exists in the record before
us that the Burndy Insulink is defectively designed or incapable of proper installation.

14 Maddox was not asked any questions about the design of the breathe holes—where they were located on the containers
or whether they were hooded, screened, or louvered.

15 Retailers sometimes request that the sweatband bear their logo or name.

16 A major retailer, according to Maddox, was a retailer such as Cavenders or Baskins that had over ten stores that were
stocking AHC hats.

17 Consequently, the judgment awards Wise Electric a $49,188.31 credit for these hats because they were included in
AHC's expert Steven Startz's inventory damage calculations.

18 The record reflects that an almost infinite number of types of hat bodies exist. While the hat bodies are only straw or felt,
the variations of hat bodies within those two categories is innumerable. For example, straw hat bodies are different sizes
and can be made of a variety of types of paper (Chinese glazed or unglazed, Japanese glazed or unglazed, Collit yarn/
paper, and twisted paper to name a few) and can be a variety of colors (wheat, ivory, ivory/tan, ivory/wheat, natural, and
space dyed wheat to name a few). Felt hats are different sizes (the hat body can only be made up or down one size) and
vary by the fur used to make the felt (for example, rabbit, hare, beaver, and mink), by the amount of the animal hair that
is actually in the felt (10X, 20X, 100X, 500X, or other amounts), and by color (for example, black, silver belly, and brown).

19 The cases cited by Wise Electric for the proposition that a fair-market-value damage model is the only appropriate
measure of damages are not negligent-damage-to-personal-property cases; they are conversion, eminent domain, or
other types of cases. Our discussion and our holdings here are limited to negligent-damage-to-personal-property cases,
so we need not discuss the other types of cases cited by Wise Electric.

20 AHC informed the trial court that it was asserting both measures of damages, in the alternative, out of an abundance
of caution.

21 In finding of fact 53, the trial court found that “[e]ach of the 490,092 hats in American Hat's Inventory on the date of the
fire was inspected and valued by Steve Star[t]z.”

22 Because the percentages were rounded to the nearest tenth, instead of using the exact number calculated by dividing
the inventory item into the total inventory, the total of the percentages equals 99.9% rather than 100.0%.

23 See, e.g., City of Pearland v. Alexander, 483 S.W.2d 244, 247 (Tex.1972) (setting forth definition of fair market value).
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24 lf AHC's single sale—five years after the fire—of 1,330 stage-three smoky hats to Outback Traders can somehow be
construed as establishing a market for all of AHC's remaining 17,140 completed, stage-three smoke-damaged hats, the
trial court's judgment could be modified by lowering AHC's inventory damage award by $1,139,351.23. This figure is
computed as follows: by taking the total value of all stage-three smoke-damaged hats—$1,188,539.54, and subtracting
the credit already given to Wise Electric to exclude the 1,330 smoky hats sold to Outback Traders from AHC's inventory
damage award—$49,188.31, the total equals $1,139,351.23.

25 For these same reasons, we reject Wise Electric's free-standing argument (not asserted in connection with any issue)
that a distinction exists in this case between proof that AHC's smoke-damaged inventory had a post-fire market value of
$0 and proof that AHC's smoke-damaged inventory had “no [post-fire] ascertainable market.”

26 In one sentence, Wise Electric also challenges Maddox's testimony that the post-fire market value of AHC's inventory
was $0. Because Moore—an expert with a background similar to Maddox's—testified without objection that there was no
post-fire market for AHC's inventory of hats, if the trial court did somehow err by permitting Maddox to testify that AHC's
inventory had a post-fire market value of $0, any such error was harmless. See Mancorp, Inc. v. Culpepper, 802 S.W.2d
226, 230 (Tex.1990) (holding any error in admitting testimony of expert witness was harmless because it was cumulative
of same testimony given by six other expert witnesses who testified at trial); McKinney v. Nat'l Union Fire Ins. Co., 772
S.W.2d 72, 76 (Tex.1989) (holding any error in admitting testimony of witness describing chemical pump was harmless
because it was cumulative of admitted exhibit displaying pump and trial testimony of other witness about pump's function).

27 Wise Electric does not challenge Startz's replacement-value testimony; instead, as set forth and addressed above, Wise
Electric claims that replacement value is an incorrect measure of damages.

28 In the interest of judicial economy and because this case has been tried and appealed twice, we alternatively construe
Wise Electric's brief as challenging Startz's qualifications to offer replacement-value testimony. The determination of
whether a witness is qualified to testify as an expert is left largely to the trial court's discretion. See Tex. R. Evid. 702;
Broders v. Heise, 924 S.W.2d 148, 151 (Tex.1996). We will not disturb the trial court's determination that an expert is
qualified unless the trial court abuses its discretion. See Broders, 924 S.W.2d at 151. A trial court abuses its discretion
when it acts “without reference to any guiding rules or principles.” Id. (quoting E.l. du Pont de Nemours & Co. v. Robinson,
923 S.W.2d 549, 558 (Tex.1995)); see Larson v. Downing, 197 S.W.3d 303, 304–05 (Tex.2006). In close cases, we defer
to the trial court's resolution of expert qualifications and will not reverse its judgment. See Larson, 197 S.W.3d at 304.

Here, Startz's testimony and resume, which was admitted into evidence, establish that he possessed over twenty
years' experience acting as a documentation, evaluation, and liquidation specialist—called a salvor—for insurance
companies and large corporations concerning a variety of types of industries, including manufacturing, retail, food, and
industrial. He has performed salvor work for insurance companies such as Travelers, Hanover, Zurich, AIG, Lloyds of
London, and others and for companies such as Walmart, Coca–Cola, and Walt Disney. He has previously worked as
a salvor concerning smoke-damaged clothing.
Based on Startz's testimony concerning his qualifications and his resume chronicling his extensive experience as a
salvor, we alternatively hold that the trial court did not abuse its discretion by determining that Startz's knowledge, skill,
experience, and training concerning the documentation, evaluation, and liquidation of a variety of types of damaged
goods qualified Startz to give an opinion that would be helpful to the finder of fact on that subject—his documentation,
replacement valuation, and attempt to liquidate AHC's inventory of smoke-damaged hats. We overrule the portion of
Wise Electric's second issue to the extent that it may be construed as complaining of Startz's qualifications to offer
replacement-value testimony. See, e.g., Helena Chem. Co. v. Wilkins, 47 S.W.3d 486, 500 (Tex.2001) (holding that
trial court did not abuse its discretion by determining expert witness was qualified to testify).

29 Wise Electric states that “Startz's report and testimony are based on calculations that, even if supported by evidence,
would only be probative of replacement value or lost profits, but not fair market value.”

30 Wise Electric presented no expert testimony on the value of AHC's smoke-damaged hat inventory controverting Startz's
valuation; it presented only Corn's testimony that no particles associated with a grass fire were present on the hats he
had examined, that the five-person-smell-test revealed only one of the tested hats smelled like smoke, and that the
smoke smell could be removed from the hats by the hot-air-being-forced-through-a-warehouse-for-seven-to-fourteen-
days method.

31 At Wise Electric's request, the trial court took judicial notice of sections 23.01 and 23.12 of the Texas Tax Code, governing,
respectively, appraisals generally and appraisals of inventory by the chief appraiser and stating the general rule that
appraisals are set at market value. See Tex. Tax Code Ann. §§ 23.01, .12 (West 2015). Rendition statements made by a
business owner on the business's personal property, however, are made pursuant to section 22.01, which authorizes a
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“good faith estimate of the market value of the property (including inventory), or at the option of the owner, the historical
cost when new.” Id. § 22.01(5) (West 2015).

32 The cases relied upon by Wise Electric preclude a recovery of lost profits only to the extent lost-profits damages are
encompassed in a fair-market-value damage recovery; the cases do not preclude the recovery of future, unaccounted
for lost profits if such are necessary for fair compensation to an injured party. And the lost-profits summary, which is set
forth in Exhibit F in the report of AHC's lost-profits expert Shipp, explicitly states that inventory value is not included in the
lost-profits analysis; it states, “This analysis assumes that a separate claim will be filed for the value of the inventory.”

33 Wise Electric challenges discrete aspects of Shipp's testimony and computations. Our factual recitation of Shipp's
testimony and the computations in his lengthy report is not exhaustive; we focus on providing a factual background
concerning the specific areas of Shipp's testimony challenged by Wise Electric.

34 A copy of Exhibit F from Shipp's report is attached hereto as Appendix B.

35 Shipp testified that but-for sales for 2005 were calculated differently than but-for sales for the years 2006 through 2010
because the 2005 lost profits were concrete, constituting the already-ordered completed, stage-three hats awaiting
shipping and approximately one-third of the stage-two hats stored inside AHC's plant.

36 Shipp counted the number of independent stores added from the time AHC had relocated to Bowie, Texas, in March or
April 2004 until the fire in November 2005.

37 McBay agreed that in February 2005, AHC had total sales receipts of $114,531 and that in February 2006, that number
was $53,487, but he insisted that by February 2006, AHC was operating at pre-fire capacity and sales. He admitted that
he was using low sales months to compute average sales for the seasonal high-sales months of December, January,
and February. He conceded that he did not take into account seasonal sales whatsoever.

38 As previously mentioned, Startz's spreadsheet detailed for each of AHC's 490,092 hats and hat bodies whether it was
stored inside AHC's plant or in a sea container outside at the time of the fire. Shipp's report indicates that 15,786 stage-
two hats were stored inside AHC's plant at the time of the fire; one-third of 15,786 is 5,262.

39 Because we have held that the evidence is legally and factually sufficient to support the trial court's inventory and lost-
profits damages, we need not address Wise Electric's fourth issue, arguing that the evidence is insufficient to support
damages exceeding $2.6 million. See Tex. R. App. P. 47.1 (requiring appellate court to address issues necessary for
final disposition of appeal).

40 Because whether or not collateral estoppel applies is a question of law, we disagree with Wise Electric's assertion
that AHC judicially admitted—in a motion for partial summary judgment—that collateral estoppel applied to lost-profit
damages; even if AHC's motion could be so construed, judicial admissions are statements of fact rather than law. See,
e.g., H2O Solutions, Ltd. v. PM Realty Grp., LP, 438 S.W.3d 606, 617 (Tex.App.–Houston [1st Dist.] 2014, pet. denied);
see also Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 568 (Tex.2001) (defining judicial admissions as
factual statements). Moreover, Wise Electric did not object to AHC's evidence of greater lost-profits evidence, waiving
any judicial-admission argument. See, e.g., Marshall v. Vise, 767 S.W.2d 699, 700 (Tex.1989) (“[A] party relying upon an
opponent's pleadings as judicial admissions of fact must protect the record by objecting to the introduction of controverting
evidence and to the submission of any issue bearing on the facts admitted.”).

41 AHC challenges finding of fact 61 and conclusions of law 14 and 15 to the extent they may also be construed as findings
of fact.

42 Because offset was sufficiently pleaded, we need not address the issue of whether offset was tried by consent.

43 Travelers's plea in intervention is in the record, but it provides no details or attachments showing how the alleged
$2,578,067.00 number was reached.

44 See, e.g., 7979 Airport Garage, L.L.C. v. Dollar Rent A Car Sys., Inc., 245 S.W.3d 488, 493 (Tex.App.–Houston [14th
Dist.] 2007, pets. denied) (op. on reh'g) (affirming judgment on jury verdict as to liability and damages but reversing,
severing from judgment, and remanding claim for attorney's fees); Rogers v. Gen. Motors Acceptance Corp., 567 S.W.2d
576, 577 (Tex.Civ.App.–Beaumont 1978, no writ) (“We sever Rogers and Ward's counterclaim, and reverse this portion
of the judgment for further proceedings.”).

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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LANDLINE CELL PHONE
Marketing Non-Marketing Marketing Non-Marketing

Autodialed
Calls/Texts

No 
Consent

Do Not 
Call 
List*

No Consent Prior Express 
Written Consent

Prior Express 
Consent

Pre-recorded
Voice

Prior Express 
Written Consent

No Consent Prior Express 
Written Consent

Prior Express 
Consent

Manually Dialed No 
Consent

Do Not 
Call 
List*

No Consent No 
Consent

Do Not 
Call 
List*

No Consent

 FCC issued on August 4, 2016

Applicability to communications from schools & 
utilities

Clarifying point: “prior-consent exception” for non-
marketing calls to cell phones
• Customers who provide wireless numbers when they 

initially sign up to receive service or if they update their 
contact info have given prior express consent to:
 Receive messages “closely related to the utility service”
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 Planned/unplanned service outages

 Service restoration

Notices for meter upgrade

Tree trimming notice

Warnings about brownouts due to heavy energy usage

Voluntary participation in energy savings programs

Any communication after utility service has been 
terminated—even for non-payment

Customer may withdraw consent any time and in any 
reasonable manner
• Cannot designate an exclusive means for revoking 

consent
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 “We strongly encourage utility companies, and all 
robobcallers, to inform customers during the service 
initiation process or when updating contact information 
on the account as an additional safeguard that, by 
providing a wireless telephone number to them, the 
customer consents to receiving autodialed and 
prerecorded message calls at that number, to the extent 
such calls are closely related to the service purchased 
by the customer.”

Obtain written consent from all new customers 
regardless of contact method

Require customers to periodically update their contact 
information

Require customers to provide notice if they no longer 
use a phone number on record

Require customers to provide notice if they wish to opt 
out of robocalls
• Via call, e-mail to district, or in person
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Drone Use and Regulations 

Unmanned aircraft weighing between .55 and 55 
pounds 

 Includes associated elements (communication links and 
components controlling the craft)

 For commercial use, must be operated for a non-hobby 
purpose 
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New regulations issued in order to accommodate the 
operation of sUAS in the National Airspace System 
without subjecting these uniquely small crafts to the 
burdensome rules designed for larger, manned aircrafts 

Designed to accommodate commercial use of sUAS

Changes pre-existing procedure of seeking out an FAA-
issued Certificate of Authorization (COA)
• Blanket public COA for Public Aircraft Operations 

(PAOs)

 Part 107 applies to civil sUAS operation – not 
“public aircrafts”
• 49 U.S.C. §40102(a)(41)(C) defines public aircraft 

as “An aircraft owned and operated by….a political 
subdivision…”

• A political subdivision such as a PPD must then 
choose to operate as a civil sUAS operation and 
waive their status as a public aircraft
 Co-ops considered “civil aircraft” status 
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Certificate of Authorization (COA)
• Provides FAA issued waiver for special air activity 

within a defined block of airspace in a prescribed manner 

COA no longer mandatory under Part 107

COA
• Pro: not required to comply with civil airworthiness or 

airman certification requirements before conducting 
operations

• Con: procedural hurdle of obtaining and maintaining the 
proper certificate 
 Part 107 designed specifically for sUAS – much more 

applicable and fitting rules 
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 Part 107
• Pro: approved operation in Class G airspace without FAA 

issued waivers 
 Class G airspace – at or below 400 feet

• Con: slightly more restricted approved airspace 
operation, including limited emergency authority

Height limitation
• Maximum allowable altitude is 400 feet above the 

ground or within a 400-foot radius of any structure

• No less than 500 feet below cloud formations 

Airspace designation 
• Class B, C, D, E, and G airspaces

• If operating within 5 miles of an airport, must notify 
air traffic control 

 Fly over restrictions
• Cannot fly over any human being not directly 

participating in the operation 

• Cannot fly under a covered structure
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Line of sight limitation
• Must operate within visual line-of-sight of the remote 

pilot in control

• Sight through the use of a camera does not satisfy this 
requirement 

Maximum speed of 100 MPH

Operation at night (after evening civil twilight) 
prohibited

 Safe operation
• Cannot operate from within a moving vehicle 

Operation involves:
• Remote pilot in command (PIC)
 Directly responsible for operation of the aircraft

• Person manipulating the controls 

• Visual observer (optional)
 Used in order to supplement the PIC’s visual line-of-

sight
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Remote Pilot Airman Certification - 14 U.F.C. §107.63
• Applicant must:
 Be at least 17

 Have been vetted by TSA

 Be able to read, speak, write, and understand the English 
language

 Be mentally and physically safe to operate a sUAS

 Demonstrate aeronautical knowledge 
 Done by passing aeronautical knowledge test at an FAA-

approved knowledge testing center

 Provides the aircraft with an identification number that 
serves as a quick call-sign for communication with air 
traffic control 

 14 C.F.R. §47.31 – must send the following to the FAA:
• Aircraft Registration Application 
 AC Form 8050-1 

• Evidence of ownership (such as a bill of sale); and
 Include notarized affidavit establishing description of the 

craft 

• $5.00 registration fee 

No need to obtain an airworthiness certificate 
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Third Party Consultant
• Part 107 has been implemented for the purpose of 

opening up new commercial aviation activities 
through the use of sUAS

• Contractor must:
 Operate certified equipment

 Use a qualified operator 

 Abide by Part 107 provisions 

 Operate above public property only 

Use of Private sUAS 
• Falls within rules designated for hobby and recreational 

sUAS use 

• Public Law 112-95 prohibits the use of hobby sUAS for 
commercial purposes 

• Private sUAS would then need to abide by Part 107 and 
obtain proper registration in addition to the operator 
holding proper certification 

Only may be operated above public property due to 
privacy concerns 
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 In The Matter Of The Application By The City Of 
Neligh To Amend Its Retail Service Area To Match A 
Recent Annexation, 400-16-A
• Filed with PRB on July 13, 2016

• Two annexation ordinances—both include primarily 
commercial/industrial electric users

• Annexed territory presently part of Elkhorn Rural 
Public Power District’s service territory
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Questions before PRB:
• Absolute right to serve?

• Reliability and other factors to be considered?

• Who has standing to challenge service transfer? 

• Compensation for Elkhorn’s existing infrastructure, etc.

• Timeframe for service.
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 In order to provide the citizens of the state with 
adequate electric service at as low overall cost as 
possible… it is the policy of this state to avoid and 
eliminate conflict and competition ... to avoid and 
eliminate the duplication of facilities and resources 
which result therefrom, and to facilitate the settlement 
of rate disputes between suppliers of electricity.

Establishment of service areas; board; orders; policy 
considerations.

After the hearing, the board shall make an order 
establishing the service areas in the matter covered by 
the notice. In determining any such matter, the board 
shall seek to carry out the policy stated in section 
70-1001. It shall give such consideration as is 
appropriate in each case to the following:
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(1) The supplier best able to supply the load required;

(2) The most logical future supplier of the area;

(3) The desires of the supplier with respect to loads 
and service areas it wishes to serve;

(4) The ability to provide service at costs comparable 
to other suppliers in the service area and the immediate 
costs to the ultimate consumers involved in the transfer; 
and

(5) The ability of the supplier to cope with the 
problems of expanding loads and increased costs.

Certified service areas; established; municipalities; 
newly annexed areas; acquisition of facilities and 
customers; procedure; waiver of right to acquire; joint 
planning.

In the absence of an agreement between the suppliers 
affected and notwithstanding the provisions of 
subdivisions (1) to (5) of section 70-1007:

(1) Existing service areas presently designated by 
agreements and exhibits filed with and approved by the 
board, or previously ordered by the board, shall remain 
and be established as certified service areas.
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(2) A municipally owned electric system, serving 
such municipality at retail, shall have the right, 
upon application to and approval by the board, to 
serve newly annexed areas of such municipality. 
Electric distribution facilities and customers of 
another supplier in such newly acquired certified 
service area may be acquired, in accordance with 
the procedure and criteria set forth in section 70-
1010, within a period of one year and payment 
shall be made in respect to the value of any such 
facilities' customers or certified service area being 
transferred. 

The rights of a municipality to acquire such distribution 
facilities and customers within such newly annexed area 
shall be waived unless such acquisition and payment are 
made within one year of the date of annexation. If an 
application is made to the board within one year of the 
date of annexation for a determination of total economic 
impact as provided in section 70-1010, such right shall 
not be waived unless the municipality fails to make 
payment of the price determined by the board within 
one year of a final decision establishing such price. 
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Notwithstanding other provisions of this section, the 
parties may extend the time for acquisition and 
payment by mutual written agreement.

(3) All retail power suppliers having adjoining 
certified service areas shall engage in joint planning 
with respect to customers, facilities, and services, taking 
into account the considerations specified in section 70-
1007, including the possibility that an area may be 
annexed by a municipality within a reasonable period of 
time.
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(2) In the event of a proposed transfer of customers and 
facilities from one supplier to another in accordance 
with this section or section 70-1008 or 70-1009, the 
parties shall attempt to agree upon the value of the 
certified service area and distribution facilities and 
customers being transferred. 

If the parties cannot agree upon the value, then the 
board shall determine the total economic impact on 
the selling supplier and establish the price accordingly 
based on, but not limited to, the following guidelines:

(a) the current reproduction cost if the facilities being 
acquired were new, less depreciation computed on a 
straight-line basis at three percent per year not to 
exceed seventy percent, plus (b) an amount equal to the 
nonbetterment cost of constructing any facilities 
necessary to reintegrate the system of the supplier 
outside the area being transferred after detaching the 
portion to be sold, plus (c) an amount equal to two and 
one-half times the annual revenue received from 
power sales to existing customers of electric power 
within the area being transferred, 
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except that for large commercial or industrial customers 
with peak demands of three hundred kilowatts or 
greater during the twelve months immediately 
preceding the date of filing with the board, the multiple 
shall be five times the net revenue, defined as gross 
power sales, less costs of wholesale power including 
facilities rental charges, received from power sales to 
large commercial or industrial customers with measured 
demand of three hundred kilowatts or greater during the 
twelve months immediately preceding the filing with 
the board for service area modification. 

After the board has determined the price in accordance 
with such guidelines, the acquiring supplier may 
acquire such distribution facilities and customers by 
payment of the established price within one year of the 
final order.
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(3) Notwithstanding the provisions of sections
70-1008 to 70-1010, no transfer of facilities and 
customers shall be made or approved by the board if 
such transfer would impair the obligations of a 
power supplier to holders of its bonds or mortgages.

 In re Application of City of Lincoln, 243 Neb. 458, 
500 N.W.2d 183 (1993)

 In re Application of City of Grand Island, 247 Neb. 446, 
527 N.W.2d 864 (1995)

 In re Application of City of North Platte, 257 Neb. 551, 
599 N.W.2d 218 (1999)

 In re Application of City of Lexington, 244 Neb. 62, 
504 N.W.2d 532 (1993)
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• the mayor and city council of a city of the first class may 
by ordinance at any time include within the corporate 
limits of such city any contiguous or adjacent lands, lots, 
tracts, streets, or highways as are urban or suburban in 
character and in such direction as may be deemed proper. 
Such grant of power shall not be construed as conferring 
power upon the mayor and city council to extend the 
limits of a city of the first class over any agricultural 
lands which are rural in character.

(3) The city council proposing to annex land under the 
authority of this section shall first adopt both a 
resolution stating that the city is proposing the 
annexation of the land and a plan for extending city 
services to the land.

(4) The plan adopted by the city council shall contain 
sufficient detail to provide a reasonable person with a 
full and complete understanding of the proposal for 
extending city services to the land proposed for 
annexation. The plan shall (a) state the estimated cost 
impact of providing the services to such land, 
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(b) state the method by which the city plans to finance 
the extension of services to the land and how any 
services already provided to the land will be 
maintained, (c) include a timetable for extending 
services to the land proposed for annexation, and (d) 
include a map drawn to scale clearly delineating the 
land proposed for annexation, the current boundaries 
of the city, the proposed boundaries of the city after 
the annexation, and the general land-use pattern in the 
land proposed for annexation.

NEB. REV. STAT. § 70-1008 also is not applicable. It states 
that “A municipally owned electric system, serving such 
municipality at retail, shall have the right, upon application to 
and approval by the board, to serve newly annexed areas of such 
municipality.” NEB. REV. STAT. § 70-1008.

However, this argument begs the question, for one cannot 
reach the conclusion that the City may serve the annexed areas 
without first determining whether the annexation ordinance was 
validly adopted.

The resolution of these matters turns entirely upon whether 
the City has properly complied with NEB. REV. STAT. § 16-117.
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The Court has reviewed the City’s annexation plan, and it 
appears that there is a significant failure of it being in “strict 
accord” of the statutory requirements under NEB. REV. STAT. 
§ 16-117(4). See also Johnson v. Hastings, id. It is also clear that 
unless an injunction is granted, Norris PPD will be irreparably 
harmed. Accordingly, this Court will find that a temporary 
injunction should issue.
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Renewable Energy Certificates: 
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What is a “REC”?

2
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What is a “REC”?

 Renewable Energy Credit

OR

 Renewable Energy Certificate

3

What is a “REC”?

 Proof that one MWh of electricity was 
generated from a renewable energy 
resource 

4
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What is a “REC”?

 Embodies the property rights to the 
environmental, social, and other non-
power attributes associated with the 
generation

5

What is a “REC”?

 Can be sold separately from the 
underlying physical electricity associated 
with the renewable generation source. 

6
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Who regulates RECs?

 Jurisdictions with renewable 
portfolio standards (“RPS”) regulate 
utility renewable tariffs & compliance 
of REC purchase, generation and 
retirement by utilities

 Do states regulate residential retail 
sales of RECs by third parties?

Who regulates RECs?

 The Federal Trade Commission’s 
“Green Guides” provide some 
guidance on what statements and 
claims the Commission views as 
appropriate and inappropriate

 FTC monitoring and enforcement 
remains limited.
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Who certifies RECs? 

 RECs are generally self-certified by 
generators

 Several private associations 
maintain, monitor & enforce REC 
standards for certification. 

 The Center for Resource Solutions’ 
“Green-e” program leads the US 
market. 

Third Party REC Bundlers
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What is the “100% green energy” 
offered by a REC bundler?

 In most cases, the bundler is not 
supplying electric energy at all, but 
only RECs, representing the 
unbundled environmental attributes 
of a renewable generating facility, 
the actual energy from which has 
been sold and distributed to 
someone else. 

 A REC is a legal and commercial 
recognition of the right to claim the 
use of renewable energy, but does 
not describe or control the actual 
physical path of the electrons 
generated by the renewable 
resource.

What constitutes the “100% green 
energy” offered by a REC bundler
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What is the “100% green energy” 
offered by a REC bundler?

 In most cases, the bundler is not 
supplying electric energy at all, but 
only RECs, representing the 
unbundled environmental attributes 
of a renewable generating facility, 
the actual energy from which has 
been sold and distributed to 
someone else. 

Where are the offered RECs 
generated?

 RECs may well be generated in 
areas far removed from the markets 
where they are offered for resale. In 
most circumstances, REC sales are 
not geographically limited by any 
proximity to the site where they are 
generated. 
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When were the offered RECs 
generated?

 While attributed to a given “vintage” 
year, RECs are routinely registered, 
traded and sold long after the 
electric power with which they were 
associated has been distributed and 
consumed.

How does a REC bundler claim 
“100% green power”? 

Emerging consensus among market 
and regulators that using RECs as 
merchantable proxies for the 
environmental attributes of renewable 
energy generation is an economically 
efficient mechanism for buying and 
selling those attributes, separate from 
physical electric energy. 



9

REC bundler claims it is 
providing “100% green power”? 

Regulators have not always accepted 
this convenient economic construct. In 
Virginia, two investor-owned utilities 
were refused authority to characterize 
tariffs that bundled RECs with 
undifferentiated power as 100% 
renewable energy tariffs.

The Bottom Line

While sophisticated participants in 
complex wholesale electric power 
markets are becoming comfortable 
with the construct, most residential 
retail consumers need to very 
carefully study the fine print to 
understand the precise nature of the 
service being offered.
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Are REC bundlers actually 
providing any electric energy? 

Probably not. 

Are REC bundlers actually 
providing any electric energy? 

 Solicitations from one of the most 
visible REC bundlers in the US 
market boldly promise “the freedom 
to choose 100% pollution-free wind 
energy” and the ability to “get 100% 
certified Wind Energy” on the front 
page, 
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Are REC bundlers actually 
providing any electric energy? 

 A back page carefully discloses in 2 
sections that the “local utility 
continues to provide electricity to 
[the] home over the same poles and 
wires,” and again in a third section 
that “the local utility will still reliably 
deliver electricity to [the] home over 
the same poles and wires.”

Are REC bundlers actually 
providing any electric energy? 

 The fuzziness of these disclosures 
is further undermined by a strong 
implication that the local utility is 
providing only distribution service, 
not power supply. 
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Are REC bundlers actually 
providing any electric energy? 

 The carefully phrased ambiguity 
about power supply is clearly 
resolved not in the solicitation, but 
on the bundler’s website, buried in 
the “frequently asked questions” 
page.

“FAQ”

 Is [the bundler] an electricity 
supplier?

 No. [The bundler] doesn’t supply 
electricity. We only buy 100% clean 
Renewable Energy Certificates to 
match your usage.

24
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Are REC bundlers legally 
authorized to supply electric 
energy? 

We are not aware of any bundlers that 
are actually offering to supply electric 
energy with RECs. Such a 
configuration would trigger state utility 
commission regulation in most 
jurisdictions, either as a utility or as a 
competitive retail supplier.

25

Can bundlers add REC charges 
with utility charges into one bill? 

 In some states, yes. A leading 
bundler’s website explains that all its 
customers are enrolled in automatic 
billing, either through a credit card 
or direct debit from checking, and 
that an “easy to read e-statement” is 
provided every month. 

26
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Billing

 Often the customer will no longer 
receive a bill from the utility, but the 
logistics will vary. Presumably, the 
bundler is authorized by the 
member to direct the utility to deliver 
the consumer’s bill to the bundler 
instead of directly to the consumer.

27

Billing

 During the implementation of retail 
choice, some jurisdictions adopted 
detailed regulations for rendering 
electric utility bills. 

28
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Billing

 Cooperatives should review relevant 
regulations with their legal counsel, 
as well as  tariffs, T&Cs, and 
bylaws, to determine the appropriate 
response to a direction from a 
member to remit the member’s bill 
to a third party. 

29

Billing

 Cooperatives may also wish to 
evaluate whether a bundler’s bill is 
required to comply with any 
applicable regulations.

30
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Billing

 Because the relationship of a coop 
to its member-consumers is broader 
than that of IOUs & munis, coops 
must evaluate how additional 
information included in its bills (eg, 
capital credit allocations & 
retirements, and mandatory notices) 
will be communicated to members. 

31

Who pays coop charges for 
members who opt for REC 
bundling?

 Usually, a member’s contract with a 
3rd party REC bundler won’t 
supersede state law , or the coop’s 
tariffs, T&Cs, and bylaws. So, the 
member-consumer will usually 
continue to be liable

32
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Who pays coop charges for 
members who opt for REC 
bundling?
 With little or no regulatory oversight, 

an unscrupulous or illiquid agent 
could collect fees from members for 
several months without remitting 
payment to the coop. A member 
could be have to pay the same bills 
twice or face disconnect despite 
having paid the bundler.

33

Who pays coop charges for 
members who opt for REC 
bundling?

 Dishonest marketers may even 
pose as agents for legitimate 
bundlers and to trick members into 
directing payments to illegitimate 
accounts. 

34
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Who pays coop charges for 
members who opt for REC 
bundling?

Member-consumers should

 verify that the agent and any bill 
payment accounts belong to a 
legitimate bundler

 report scams to the police, the 
Federal Trade Commission and 
their local electric cooperative.

35

Coop Alternatives

Many cooperatives now offer either 
direct REC sales, a bundled 
renewable energy service or both, 
and member-consumers may find that 
the cost for such service from their 
not-for-profit cooperative is 
competitive with or even better than 
that offered by a for-profit ecopreneur.

36
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Coop Alternatives

In addition, cooperatives’ RECs are 
often generated from facilities owned 
by or under contract to the 
cooperative, so the source origin is 
clear and the location is often in or 
near the cooperative’s territory.

37

How many RECs does a 
cooperative member-consumer 
need to be “carbon-neutral” ?

 As a general rule, “carbon neutral” 
means one REC for every 1000 
kilowatt hours of electric energy 
consumed which, for an average US 
household, would mean just under 
11 RECs per year. 

38
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How many RECs does a 
cooperative member-consumer 
need to be “carbon-neutral” ?

 If the cooperative is not retiring any 
RECs to offset its generation, then a 
member-consumer would have to 
procure RECs equal to the 
member’s entire generation. 

39

How many RECs does a 
cooperative member-consumer 
need to be “carbon-neutral” ?

 However, if a cooperative is subject 
to a mandatory RPS, or is 
voluntarily offsetting a portion of its 
generation, then direct procurement 
of fewer RECs may be sufficient.

40
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What questions should members 
ask a REC bundler? 

 Type of resource 
(wind, solar, etc.)?

 Where generated?

 When generated 
(“vintage” year)?

 Has anyone else 
claimed or retired 
these same RECs?

 Who has certified the 
RECs?

 Where are the RECs 
registered?

 When and in whose 
name will they be 
retired?

 What is the bundler’s 
mark-up on the 
RECs?

41

What questions should members 
ask a REC bundler? 

 If consolidated 
billing, how will the 
bundler ensure that 
the member-
consumer receives 
all relevant 
information and 
notices provided on 
or with the 
cooperative bill?

 How hard is it to 
terminate the 
bundling service?

 Will the bundler 
confirm that it will 
remit all bill 
payments on behalf 
of the consumer-
member to the co-op 
by the due date?

42
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What additional obligations does 
a REC bundler impose? 

In enrollment is conducted on-line, 
material contractual obligations are 
contained in the bundler’s terms and 
conditions. Members should resist the 
temptation to simply scan or “click 
through” acceptance of such terms 
and conditions without careful review.

43

Examples of terms & conditions

 Bundler can change 
& terms & services at 
any time in its sole 
discretion by 
updating the 
website;

 Consent to 
collection, use & 
disclosure of private 
information

 Bundler can retrieve 
and use personal 
customer 
information, & utility 
usage information;

 Customer must 
provide utility 
username and 
password and other 
credentials, 

44
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Examples of terms & conditions

 Bundler can debit 
customer’s bank 
account;

 Bundler has no 
obligation to take 
any action 
respecting 
customer’s utility 
account and has no 
liability;

 Bundler makes no 
guarantees or 
warranties and has 
no liability for its own 
errors or , 

 customer 
indemnifies bundler 
for any claims 
relating to the 
service; 

45

Examples of terms & conditions

 Customer gives up 
its right to sue 
bundler in court, and 
gives up its right to 
sue or arbitrate as 
part of a class

 All claims must be 
arbitrated individually 
in Washington, D.C., 
under D.C. law, no 
matter where the 
customer lives or 
how many 
customers may have 
been harmed.

46
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Discussion

47

48

Thank you

Jim Guy

James Patrick Guy II
Energy Industry Team Leader

(804) 968-2984 Direct

(804) 484-0077 Mobile

James.Guy@leclairryan.com

www.leclairryan.com
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Cyber Task Force – Technology 
Facilitated Crime

Nebraska State Patrol

Technical Crimes Unit

Investigator Scott Haugaard

402‐689‐5411

Scott.Haugaard@nebraska.gov

Scott.Haugaard@ic.fbi.gov

Trends and the Future

• Thin Clients

• Cloud Computing

• Cellular technology going away?

• Regional WIFI with your Internet 
Service Provider

• Encryption and other types of 
authentication
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Objectives 

• Cyber Task Forces and Roles

• INFOSEC – Information Security Training

• Anatomy of Criminal / Cyber Investigation

• Current Trends

INFOSEC
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Security and Safety are 
synonymous…

Always have a plan!

Why do  we have security in your 
organization?
• SAFETY!

• LIABILITY

• Privacy concerns

• Copyright violations

• Identity Theft

• REPUTATION PROTECTION

• CLIENT AND CUSTOMER EXPECTATIONS

• Compliance, laws and regulations
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Physical Security

• Active Shooter (Run, Hide, Fight)

• Internal Theft

• Tailgating or Piggybacking into your area

• Shoulder surfing

• Lock your desk and keyboard

• Clean desk policy

What's in the Trash?

Dumpster diving is a technique used by law enforcement and criminals 
to find information or contraband that has been improperly discarded.

• Credit cards

• Checks

• Floor plans and schematics

• Photocopies of Drivers Licenses

• Financial records 
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Social Networking

• Annually check your privacy settings 

• Check and clear out your “Friends” list

• Make a point to talk to your family about security

• Are you volunteering too much information

• NEVER USE YOUR PASSWORD FROM WORK AT HOME 

Credit Reports

• Proactive approach to your own security

• Free annually

• Itemize and verify your accounts to ensure they are yours
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INFOSEC Best Practices

• Never write down or share 
passwords

• Never click on links or open 
attachments to untrusted 
sources

• Use AV and Firewalls and don’t 
disable them

• Don’t send sensitive data over 
unencrypted channels

• Dispose of data properly 

• Don’t run programs from 
untrusted sources

• Properly secure information 
when not in use

• Verify you are speaking to the 
correct person

• If something seems to good to 
be true, it probably is

Social Engineering

• Employees are the weakest link
• All of the security measures in your company are defeated if you share your 
passwords and hold the door open for someone you don’t know

• Attempts to gain access
• Confidential information and credentials
• Access to sensitive areas and equipment

• Social Engineering can take many forms:
• In‐person
• Email
• Phone
• Mail
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Email 

• Most common type of attack
• Phishing
• Malicious attachments
• Hoaxes
• SPAM
• Scams 

• Best Practices
• Don’t talk to people you don’t know or can’t verify
• Don’t open attachments from unknown sources
• Don’t follow links
• Don’t attempt to “unsubscribe”

Phishing

• Deceptive emails to get users to click on malicious links or open 
attachments
• Enter sensitive data
• Run applications 

• Websites ‐ Can and often do look like legitimate sites
• Banking (US Bank, FNB)
• PayPal / eBay
• Gov’t Sites

• Texting
• Vishing – combination of Voice or video call 
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Mobile Security 101

Popular App Stores

• Android Google Play

• Amazon App Store 

• Apple iTunes App Store 

• Windows Phone App Marketplace
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Android App Submission

Google Play

• Almost no restrictions  

• Email Identity authentication

• Submission review for errors

• Simple scan for malware and 
virus

Amazon App Store

• More restrictive

• Email Identity authentication

• Submission review for errors

• Behavior analysis
• Monitors subscriber feedback 
and payments

• Simple scan for malware and 
virus

IOS App Store

• Most restrictive

• Identity authentication

• Code and decode submission 
and review by Apple

• Behavior analysis

• Extensive scan for malware and 
virus
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Windows Phone App Marketplace

• Highly restrictive

• Identity authentication

• Code and decode submission 
and review by Microsoft

• Behavior analysis

• Extensive scan for malware and 
virus

Mobile Security Basics

• Password, Passcode, or Swipe 
protect your content

• Use or Install Security Software
• AV and Antivirus

• Keep Apps updated
• Use or Install Phone Finder App’s
• Use a backup solution
• Set to wipe content after a 
number of failed login attempts

• Set to remote wipe
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When you install Apps…

• Take time to read the user agreement

• What information does the app need access to?  
• Calendar
• Contacts 
• GPS

• Where are you downloading it from?  
• App Store 
• Website through the browser

The importance of Restrictions…

• Principle of least privilege – IT 
Security philosophy for over a 
decade

• Requires Apps another 
authentication to install, update 
or purchase

• Prompts a user when an App 
needs root access
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Phone Rooting 

• Rooting is the process of 
allowing users of smartphones, 
tablets and other devices 
running a mobile operating 
system to attain privileged 
control (known as root access) 
over various subsystems.

• Usually done to customize your 
interface and delete vendor apps

• Rooting allows for administrative 
access to anyone or any App 
using the device

• Allows for the installation of 
Apps outside the App Store

Popular exploits for mobile 
devices
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SMShing

• SMS or MMS text

• Requests Bank Credentials or 
PIN

• Requests to Call 1‐800 #

• Inject apps or software on your 
device by “Clicking on a Link”

Key Loggers and Remote Control

• Voyeurism

• Domestic Partners

• Spying (Where do you keep your 
phone during a meeting?)

• Data use will be exponential

• Battery will last hours not all day

• Phone will be warm
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Anatomy of Criminal / Cyber Investigations

• Initial Report

• Response

• Interviews 

• Preservation

• Information gathering and evidence collection

• Evidence analysis

• Suspect identification

• Arrest and prosecution

Anatomy (continued) 

• What is law enforcement looking for during an investigation?

• Credible information that a crime occurred

• Evidence that can be used in a court room
• Intelligence information

• What is the minimum tool set for a company to be effective?

• Has the authority to make legal decisions for the organization

• Has a plan (ER, DR, BCP) to follow 
• Fully trained and equipped individual that has an understanding of 
the Rules of Evidence
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Current Trends
Iowa and Nebraska

Sextortion 

• Online exploitation of an 
individual to disrobe and video a 
sexual act for the purpose of 
extortion

• NEVER TALK TO A STRANGER
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Porting Phone Calls

Exploitation of telephone, cellular and VOIP to intercept or utilize 
phone calls

• There are legitimate ways to use this service

• Symptoms may include degradation of audio and static

• You may be able to hear the person by picking up the phone

• Two recent occurrences of this for businesses in Nebraska

• This is how numerous Apple customers accounts were stolen

Man‐in‐the‐Middle Attack

WIFI

• LAN or no LAN Access on 
initiation

• Take over the Gateway with hi‐
gain antennas

• Capture packets and monitor 
site visits and activity in real 
time

Cellular

• New Attack Platform

• Identical to traditional MITM 
Attack with the same symptoms 
of infection (drops, slow 
network)
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PHISHING

UNCLASSFIED

Cryptolocker
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Fraudulent Email Accounts

Dave@aqualawyer.net
dave@aqualawyer.com
dave.jarecke@outlook.com
David.Jarecke@aqualawyers.com

UNCLASSIFIED//FOUO

 Attempt to cause disruption to 
networks and service and loss of 
data
 Actions are non‐violent and not 
aimed at individuals, but rather a 
company or government entity
 Retaliation
 Recent threats – financial, Industrial 
Control Systems (ICS), etc.

Hacktivism
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UNCLASSIFIED//FOUO

 Corporation
 Educate, Educate, Educate
 Two Factor Authentication

 At Home
 Use supported OS (no WinXP)
 Strong passwords
 Don’t broadcast SSID
 Change wireless password
 Download latest patches
 Virus protection 
 Use common sense

What you can do!

Questions?

Nebraska State Patrol

Technical Crimes Unit

Investigator Scott Haugaard

402‐689‐5411

Scott.Haugaard@Nebraska.gov

Scott.Haugaard@ic.fbi.gov
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

Before Commissioners:  Norman C. Bay, Chairman; 

                                        Philip D. Moeller, Cheryl A. LaFleur, 

                                        Tony Clark, and Colette D. Honorable. 

 

 

Delta-Montrose Electric Association Docket No. EL15-43-000 

 

 

ORDER ON PETITION FOR DECLARATORY ORDER 

 

(Issued June 18, 2015) 

 

1. On February 9, 2015, Delta-Montrose Electric Association (Delta-Montrose) filed 

a petition for a declaratory order.1  Delta-Montrose requests that the Commission find 

that:  (1) Tri-State Generation and Transmission Association, Inc. (Tri-State) is a public 

utility pursuant to Federal Power Act (FPA) sections 201(e) and (f)2 making Delta-

Montrose’s wholesale requirements contract with Tri-State subject to sections 205 and 

206 of the FPA;3 (2) Delta-Montrose’s obligation to purchase power from qualifying 

facilities (QFs) under the Public Utility Regulatory Policies Act of 1978 (PURPA)4 

supersedes any conflicting provisions in Delta-Montrose’s requirements contract with 

Tri-State; and (3) Delta-Montrose can negotiate with a QF for a purchase price based on 

its own avoided cost and reduce the amount of energy it purchases from Tri-State.   

2. In this order, we find that Delta-Montrose is obligated to purchase power  

from QFs offering available energy and capacity under section 292.303(a) of the 

Commission’s regulations,5 and that such sales may be at negotiated rates.  Furthermore, 

we find that, although Tri-State meets the statutory definition of a public utility, Tri-State 

                                              
1 18 C.F.R. § 385.207(a)(2) (2014). 

2 16 U.S.C. §§ 824e and 824f (2012). 

3 16 U.S.C. §§ 824d and 824e (2012). 

4 16 U.S.C. § 824a-3 (2012). 

5 18 C.F.R. § 292.303(a) (2014). 



Docket No. EL15-43-000  - 2 - 

is exempt from the requirements of sections 205 and 206 of the FPA by application of 

section 201(f) of the FPA. 

I. Background   

3. Delta-Montrose is a rural electric cooperative based in Montrose, Colorado.   

Tri-State is a generation and transmission cooperative based in Westminster, Colorado 

and has facilities located in Arizona, Colorado, Nebraska, New Mexico, and Wyoming.  

Tri-State provides electric service to its forty-four member cooperatives, including  

Delta-Montrose.  Tri-State retired all of its RUS debt on November 5, 2014.   

4. In 2001, Delta-Montrose executed a wholesale electric service contract with  

Tri-State that is in effect until December 31, 2040.  Under the contract, Tri-State is 

responsible for meeting at least ninety-five percent of Delta-Montrose’s needs for 

capacity and energy.6  Delta Montrose may elect to obtain up to five percent of its 

requirements from generation owned or controlled by Delta-Montrose.7  The contract 

does not, however, expressly address Delta-Montrose’s right to purchase electric energy 

from sources that it does not own or control (including the right to purchase from QFs or 

other third parties), but states that Tri-State and Delta-Montrose are committed to 

meeting electric utility market challenges in a competitive environment.8 

5. Delta-Montrose states that it received a request to interconnect with and purchase 

power from an as-yet unbuilt small hydroelectric project known as the South Canal  

Drop 2 Project owned by Percheron Power, LLC (Percheron).9  Delta-Montrose states 

that Percheron’s QF will consist of three generating units utilizing a low-head 

hydroelectric technology with a net power production capacity of 990 kW, and will 

interconnect to the Delta-Montrose system at 34.5 kV.10  Delta-Montrose explains that its 

existing purchases from third parties do not exceed the contractual limitation on the 

quantity of generation that it is permitted to own or control under its contract with Tri-

State, however the anticipated purchase of power from the Percheron QF will put Delta-

                                              
6 Delta-Montrose Petition at 6. 

7 Id. 

8 Id. 

9 Id. at 4. 

10 Id. at 5. 
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Montrose over the limit for the first time, raising the question of whether the contract 

with Tri-State may affect its obligation to purchase from a QF under PURPA.11 

II. Notice of Filing and Responsive Pleadings 

6. Notice of Delta-Montrose’s filing was published in the Federal Register, 70 Fed. 

Reg. 8639 (2015), with interventions and protests due on or before March 11, 2015.  The 

Appendix to this order lists the timely and untimely motions to intervene and protests.  It 

also lists individuals and entities that filed comments but did not file motions to 

intervene. 

7. Seventy-three individuals and entities filed comments in support, generally 

arguing that approving Delta-Montrose’s petition would encourage further development 

of local and renewable generation projects, including additional methane and hydro 

projects, and support local economic development.  Fifteen entities filed comments in 

opposition, arguing that Delta-Montrose’s petition is premature because Delta-Montrose 

has not yet followed Tri-State’s dispute resolution procedures, specifically Board  

Policy 316, and that the Commission has no legal basis to assert jurisdiction over  

Tri-State because Tri-State is statutorily exempt from FPA jurisdiction. 

III. Discussion 

8. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,  

18 C.F.R. § 385.214 (2014), the timely, unopposed motions to intervene serve to make 

the entities that filed them parties to this proceeding.  We will grant Otero County 

Electric Cooperative, Inc., Carbon Power & Light, Inc., and National Rural Electric 

Cooperative Association’s unopposed motions to intervene out-of-time given the parties’ 

interests, the early stage of the proceeding and the lack of undue prejudice or delay.  The 

individuals and entities that filed protests or comments but did not file motions to 

intervene are not parties to the proceeding.12 

9. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.  

§ 385.213(a)(2) (2014), prohibits an answer to a protest or an answer unless otherwise 

ordered by the decisional authority.  Tri-State and Delta-Montrose filed answers.  We 

will accept these answers because they have provided information that assisted us in our 

decision-making process. 

                                              
11 Id. at 6-7. 

12 18 C.F.R. § 385.211(a)(2) (2014). 
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A. FPA Jurisdictional Issue, 

1. Delta-Montrose Petition 

10. Delta-Montrose requests that the Commission declare that Tri-State is a 

jurisdictional public utility under Part II of the FPA.  Delta-Montrose explains that under 

the FPA the Commission has jurisdiction over public utilities, except for those public 

utilities under section 201(f) of the FPA.  Delta-Montrose states that under section 201(f) 

the Commission is precluded from regulating, among other public utilities, any “electric 

cooperative that receives financing under the Rural Electrification Act of 1936 or that 

sells less than 4,000,000 megawatt hours of electric power per year.”13 

11. Delta-Montrose argues that Tri-State no longer qualifies as an exempt electric 

cooperative since it owns and operates interstate transmission facilities that it uses to sell 

18,600,000 MWh annually of wholesale power across four states,14 and it has recently 

retired all of its RUS debt.  As such Delta-Montrose asserts that the Commission should 

regulate Tri-State as a jurisdictional public utility. 

12. Delta-Montrose argues that, if the Commission finds that Tri-State is a public 

utility, the Commission would have jurisdiction over Tri-State’s contract with Delta-

Montrose ensuring Tri-State’s rates are just and reasonable and not unduly 

discriminatory.  Delta-Montrose further argues that, with jurisdiction over the contract, 

the Commission can enforce its regulations implementing PURPA so that Percheron can 

interconnect its QF with Delta-Montrose and negotiate the energy sale directly with 

Delta-Montrose. 

2. Tri-State Protest 

13. In its protest, Tri-State argues that it is not a public utility and, therefore, not 

subject to Commission jurisdiction.  Tri-State states that it is a “nonregulated electric 

utility” as that term is defined in section 3(9) of PURPA.15  Tri-State claims that Delta-

Montrose’s petition failed to mention the third criterion of section 201(f) of the FPA;  

                                              
13 Delta-Montrose Petition at 8. 

14 Id. at 9 n.20 (referencing Attachment D to Delta-Montrose Petition at 4, the  

Tri-State 2013 Annual Report). 

15 Tri-State cites 16 U.S.C. § 2602(9) (2006) (“[t]he term ‘nonregulated electric 

utility’ means any electric utility other than a State regulated electric utility”). 
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Tri-State provides the complete text of section 210(f) of the FPA, as amended by the 

Energy Policy Act of 2005,16 as follows:  

No provision in this subchapter shall apply to, or be deemed to include, the 

United States, a State or any political subdivision of a State, an electric 

cooperative that receives financing under the Rural Electrification Act of 

1936 (7 U.S.C. 901 et seq.) or that sells less than 4,000,000 megawatt hours 

of electricity per year, or any agency, authority, or instrumentality of any 

one or more of the foregoing, or any corporation which is wholly owned, 

directly or indirectly, by any one of more of the foregoing, or any officer, 

agent, or employee of any of the foregoing acting as such in the course of 

his official duty, unless such provision makes specific reference thereto.  

14. Tri-State explains that it is exempt from Commission regulation under  

section 201(f) of the FPA, including regulation under sections 205 and 206 of the FPA, 

because its member-owners are public power districts, electric cooperatives that have 

RUS debt, or electric cooperatives that sell less than 4,000,000 MWh of electricity per 

year.17  Each of its owners, Tri-State claims, is exempt from the FPA pursuant to  

section 201(f) of the FPA.  Tri-State argues that it is therefore an exempt utility according 

to statute, because it is wholly owned by exempt utilities.18  

3. Delta-Montrose Answer  

15. In its answer, Delta-Montrose states that Tri-State is not eligible for the exemption 

based on its members’ status.  First, Delta-Montrose claims that the Commission 

regulates at least five similar generation and transmission cooperatives.  Delta-Montrose 

argues that like Tri-State each of these five cooperatives have retired their RUS debt and 

have membership cooperatives with less than 4,000,000 MWh in annual sales.19  

                                              
16 Tri-State Protest at 4 (citing Energy Policy Act of 2005, Pub. L. No. 109-58, 

119 Stat. 594 (EPAct 2005)). 

17 Tri-State Protest at 5 (referencing Attachment A to Protest, Summary of 

Members Meters and Sales for 2013).  

18 Id. 

19 Delta-Montrose Answer at 12 (listing Deseret Power Electric Cooperative 

(Deseret), Golden Spread Electric Cooperative, Inc. (Golden Spread), PNGC Power, 

Wabash Valley Power Association (Wabash Valley), and Wolverine Power Supply 

Cooperative (Wolverine)). 
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Furthermore, Delta-Montrose argues that Commission jurisdiction is not voluntary and, 

because Tri-State has retired its RUS debt, it is now a jurisdictional public utility.20   

16. Delta-Montrose argues that it is Tri-State’s position that, when Congress added 

language to section 201(f) of the FPA it expressly provided that large cooperatives would 

become public utilities once they retired their RUS debt, it actually meant the opposite – 

that all generation and transmission cooperatives could retire their RUS debt and no 

longer be regulated as public utilities.21  Delta Montrose argues that since there are only 

four other rural electric cooperatives that sell more than 4,000,000 MWh annually 

Congress would have been more explicit in excluding these cooperatives from FERC 

jurisdiction than the current statutory language.22   

17. In further support, Delta-Montrose argues that Congressional testimony given in 

2008 by then-General Counsel Ms. Cynthia Marlette demonstrates the Commission’s 

interpretation of the EPAct 2005 amendments.  Delta-Montrose argues that Ms. Marlette 

testified that the amendments and the new 4,000,000 MWh floor were intended to allow 

the Commission to regulate electric cooperatives that have paid off their RUS debt, and 

not to allow them to avoid regulation because their members are smaller cooperatives.23  

Delta-Montrose argues that this testimony supports the Commission’s longstanding and, 

until now, uncontested interpretation of FPA section 201(f) in which the Commission has 

jurisdiction over larger electric cooperatives once they retire their RUS debt.   

18. Delta-Montrose also argues that this position is consistent with Congress’ and the 

Commission’s position that it had exempted electric cooperatives with RUS debt because 

those entities were regulated by the Rural Utility Services which reviewed energy 

                                              
20 Id. at 13 (citing Bonneville Power Admin. v. FERC, 422 F.3d 908, 923-25  

(9th Cir. 2005) (citing Columbia Gas Transmission Corp. v. FERC, 404 F.3d 459, 462-63 

(D.C. Cir.  2005); New W. Energy Corp., 83 FERC ¶ 61,004, at 61,015 (1998))). 

21 Id. at 13-14. 

22 Id. at 13 (listing Kenergy Corporation, Middle Tennessee Electric Membership 

Corporation, Jackson Electric Membership Corporation, and Rappahannock Electric 

Cooperative). 

23 Id. at 14-15 (citing statement of Cynthia Marlette at 3, General Counsel, FERC, 

before the Committee on Agriculture, Subcommittee on Conservation, Credit, Energy, 

and Research, United States House of Representatives (July 30, 2008) available at 

http://www.ferc.gov/EventCalendar/Files/20080730104611-Marlette.pdf).  
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purchase and sales, and now that the debt is retired, Tri-State’s energy sales are no longer 

federally reviewed or regulated.24  

19. Secondly, Delta-Montrose argues that the relationship between Tri-State and its 

member cooperatives is not an ownership relationship.  Delta-Montrose argues that  

Tri-State is a Colorado corporation whereby entities become members by entering into 

contracts in which Tri-State becomes the requirements supplier.  Delta-Montrose argues 

that it is not an owner of Tri-State; it, like the other member cooperatives, is a 

requirements customer of Tri-State.  Delta-Montrose argues that, unlike typical owners, it 

does not have the right to sell its ownership interest, nor is it liable for any of Tri-State’s 

debts, and that Tri-State makes investment decisions backed by its own assets.  Delta-

Montrose argues that Tri-State uses its contract to limit the ability of Delta-Montrose and 

other members from acquiring lower cost power. 

20. Delta-Montrose asserts that, even though Tri-State’s Board consists of 

representatives from its member cooperatives, Tri-State’s policy requires Board members 

to consider the fiduciary interests of Tri-State, not the interests of their own cooperatives. 

21. Delta-Montrose argues that Commission precedent provides for it to look past the 

form of ownership in determining jurisdiction and consider the substance of the 

relationship between Tri-State and its member cooperatives.25  Delta-Montrose argues 

that looking at the substance of Tri-State’s ownership structure would lead to the 

conclusion that Tri-State’s member cooperatives are not truly owners of Tri-State. 

4. Tri-State Response  

22. Tri-State argues that Delta-Montrose’s arguments ignore the plain language  

of the statute.  Tri-State argues that, prior to the enactment of EPAct 2005, in 1967 the 

Commission found that it lacked jurisdiction over cooperatives with RUS debt.26  Tri-

State asserts that Congress codified this exemption in EPAct 2005.  Tri-State reiterates 

                                              
24 Id. at 16-17. 

25 Id. at 20 (citing Town of Highlands, N.C. v. Nantahala Power & Light Co.,  

37 FERC ¶ 61,149, at 61,356 (1986), reh’g denied, 38 FERC ¶ 61,052 (1987); Pac. 

Power & Light Co., 3 FERC ¶ 61,119, at 61,337, amended on other grounds, 3 FERC  

¶ 61,156 (1978) and Cent. Vt. Pub. Serv. Corp., 39 FERC ¶ 61,295, at 61,960 (1987)). 

26 Dairyland Power Coop., 37 FPC 12 (1967). 
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that, since it is wholly-owned by exempt cooperatives, it is itself exempt from 

Commission regulation under sections 205 and 206 of the FPA. 

23. Tri-State contends that Delta-Montrose mischaracterizes the other electric 

cooperatives which are subject to Commission jurisdiction.  Tri-State argues that Deseret 

became subject to FERC jurisdiction in 1996 after it eliminated its RUS debt and before 

EPAct 2005 was amended.  Similarly, Wolverine and Golden Spread become subject to 

Commission jurisdiction from 1987 to 1997 before EPAct 2005 was amended.  Tri-State 

also clarifies that Wabash Valley became jurisdictional after it changed its ownership 

structure by adding two power marketers that were subject to the Commission’s 

jurisdiction.27 

24. Tri-State dismisses Delta-Montrose’s arguments regarding Tri-State’s ownership 

structure, asserting that nothing in section 201(f) of the FPA provides for a particular 

ownership structure.28  Tri-State asserts that it is a corporation wholly owned and 

controlled by its members and operated for their benefit.  

5. Percheron Comments 

25. Percheron states that the Commission need not address the jurisdictional status of 

Tri-State in order to interpret Delta-Montrose’s obligations under PURPA. 

6. Discussion  

26. We find that Tri-State is not subject to Commission regulation under sections 205 

and 206 of the FPA because the exemption contained in section 201(f) of the FPA is 

applicable to Tri-State.  The FPA provides that an electric cooperative is not subject to 

Commission regulation if the cooperative:  (1) has outstanding RUS debt; (2) sells less 

than 4,000,000 MWh of electricity per year; or (3) is wholly owned by entities that are 

themselves exempt under this section.  Specifically, section 201(f) of the FPA provides: 

No provision in this subchapter [i.e., part II of the FPA] shall apply to, or 

be deemed to include, the United States, a State or any political subdivision 

of a State, an electric cooperative that receives financing under the Rural 

Electrification Act of 1936 (7 U.S.C. 901 et seq.) or that sells less than 

                                              
27 Tri-State Response at 4-5.  Wabash Valley became subject to Commission 

regulation under the FPA as a public utility as of July 1, 2004, upon repurchase of its 

RUS debt.  See Wabash Valley Power Assoc., Inc, 107 FERC ¶ 61,327 (2004). 

28 Id. at 5. 
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4,000,000 megawatt hours of electricity per year, or any agency, authority, 

or instrumentality of any one or more of the foregoing, or any corporation 

which is wholly owned, directly or indirectly, by any one of more of the 

foregoing, or any officer, agent, or employee of any of the foregoing acting 

as such in the course of his official duty, unless such provision makes 

specific reference thereto.29 

27. Tri-State provided a list of its forty-four member cooperatives and their respective 

2013 annual MWh sales figures.  The annual sales range from 26,912 MWh for Garland 

Light and Power Company to 1,410,521 MWh for United Power, Inc.30  Therefore, since 

each member-owner is a cooperative with annual sales less than 4,000,000 MWh, each of 

Tri-State’s forty-four owners is an exempt public utility and not subject to Commission 

regulation pursuant to sections 205 and 206 of the FPA.  Because Tri-State is owned by 

forty-four exempt public utilities, the plain language of section 201(f) of the FPA 

provides that Tri-State, too, is also an exempt public utility and not subject to 

Commission regulation pursuant to sections 205 and 206 of the FPA.31  

28. Regarding the other cooperatives that the Commission does regulate, we note that 

there are differences from Tri-State in their membership structure.32  Other cooperatives 

that Delta-Montrose references in its answer are owned by individual members, and not 

cooperatives.33  Therefore, under the statute, once those cooperatives retire their RUS 

debt, they will become jurisdictional public utilities.  In any event, what is relevant here 

is that, as discussed above, Tri-State is owned by cooperatives that are exempt public 

utilities; therefore, under the plain language of the statute, Tri-State is an exempt public 

utility. 

                                              
29 16 U.S.C. § 824f (2012) (emphasis added). 

30 Tri-State Answer, Attachment A. 

31 We find the language of the statute clear and thus we need not look to extrinsic 

evidence such as Ms. Marlette’s Congressional testimony. 

32 Wabash Valley has two power marketers as members, thus not qualifying for 

the exemption. However, we note that Wabash Valley became subject to Commission 

regulation under the FPA as a public utility as of July 1, 2004, upon repurchase of its 

RUS debt.  See Wabash Valley Power Association, Inc., 107 FERC ¶ 61,327. 

33 Kenergy Corporation, Middle Tennessee Electric Membership Corporation, 

Jackson Electric Membership Corporation, and Rappahannock Electric Cooperative. 
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29. We disagree with Delta-Montrose’s argument that, as a member it is not an owner 

of Tri-State.  Tri-State is a non-profit cooperative corporation and, under the membership 

agreements, each member has a patronage account representing each member’s financial 

ownership interest in the corporation, i.e., the amount a member pays for energy which 

exceeds Tri-State’s cost of service, and upon dissolution each member is entitled to an 

equitable share of the assets, and each member has a vote in Tri-State’s operations.34   

B. PURPA Obligation 

1. Delta-Montrose Petition 

30. Delta-Montrose also requests that the Commission declare that Delta-Montrose is 

obligated to purchase the output of the Percheron QF despite contractual limitations in 

the contract.  Delta-Montrose cites Order No. 69, where the Commission explained that 

PURPA section 210(a) “impose[s] on electric utilities an obligation to purchase all 

electric energy and capacity made available from [QFs] with which the electric utility is 

directly or indirectly interconnected….”35   

31. Delta-Montrose states that the Commission has found that contractual provisions 

may not limit an electric utility mandatory PURPA purchase obligation.36  Delta-

Montrose points to the following statement in Order No. 69: 

in general, if it permitted such contractual obligations to override the 

obligation to purchase from [QFs], these contractual devices might be used 

to hinder the development of cogeneration and small power production.  

The Commission believes that the mandate of PURPA to encourage 

cogeneration and small power production requires that obligations to 

                                              
34 Tri-State Protest, Attachment B, Articles of Incorporation and ByLaws,  

Article 1 § 1, Article II, § 1, and Article VII § 2. 

35 Small Power Production and Cogeneration Facilities; Regulations 

Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978,  

Order No. 69, FERC Stats. & Regs. ¶ 30,128, at 30,870, order on reh’g, Order No. 69-A, 

FERC Stats. & Regs. ¶ 30,160 (1980), aff’d in part & vacated in part on other grounds 

sub nom. Am. Elec. Power Serv. Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev’d in 

part on other grounds sub nom. Am. Paper Inst. v. Am. Elec. Power Serv. Corp., 461 U.S. 

402 (1983).    

36 Petition at 10-14. 
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purchase under this provision supersede contractual restrictions on a 

utility’s ability to obtain energy or capacity from a [QF].37 

32. Delta-Montrose argues that PSNH38 is in accord with Order No. 69 and supports 

its assertion that it is obligated to purchase power from the Percheron QF, despite 

provisions in its contract with Tri-State which Tri-State argues limit Delta-Montrose’s 

obligation to purchase pursuant to PURPA.  In PSNH, New Hampshire Electric 

Cooperative, Inc. was a requirements customer of Public Service Company of New 

Hampshire and wished to purchase power from a local QF, which would violate the terms 

of its requirements contract.  The Commission held that, even if a requirements contract 

restricts the general obligation to purchase from a QF, contracting parties “cannot 

lawfully bargain away any portion of the rights QFs enjoy under PURPA or [New 

Hampshire Electric Cooperative, Inc.’s] statutory purchase obligation under PURPA, our 

implementing regulations, or any rights QFs may subsequently have obtained in the 

context of…the open transmission access requirements of Order No. 888.”39  In PSNH, 

the Commission rejected Public Service Company of New Hampshire’s argument that, 

because the utility obligated to make a QF purchase may, instead, transmit the QF’s 

power to another utility that would make the purchase, New Hampshire Electric 

Cooperative, Inc. was not itself obligated to purchase power from the QF.40  The 

Commission stated that “a utility obligated to purchase power from a QF may seek, with 

the QF’s consent, to transmit the energy to another utility,”41 and that New Hampshire 

Electric Cooperative’s “desire or lack thereof to purchase a QF’s power in no way affects 

the QF’s right to sell power.”42   

33. Delta-Montrose also requests that the Commission declare that it has no obligation 

to seek a waiver of its PURPA mandatory purchase obligation,43 consistent with PSNH, 

                                              
37 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,870. 

38 Public Service Co. of New Hampshire v. New Hampshire Electric Cooperative, 

Inc., 83 FERC ¶ 61,224, at 61,999 (1998) (PSNH). 

39 Id. at 61,998-99. 

40 Id. at 61,999. 

41 Id. 

42 Id. at 62,000. 

43 A “nonregulated electric utility may . . . apply for a waiver from the application 
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in which the Commission clarified that an electric utility need not seek a waiver of its 

obligation to purchase QF power.  The Commission rejected as inapposite cases cited by 

Public Service Company of New Hampshire in which cooperatives and their members 

had obtained waivers of the members’ obligation to purchase QF power.44  Those cases, 

the Commission explained, involved voluntary filings.45  The Commission stated that the 

fact that Public Service Company of New Hampshire was willing, like the cooperatives in 

the cited cases, to purchase on New Hampshire Electric Cooperative Inc.’s behalf was 

irrelevant because the waivers in those cases “were requested by the entities with a 

purchase obligation and mutual interests.”46  Delta-Montrose  states that its contract with  

Tri-State – which was drafted well after PURPA was passed, Order No. 69 was adopted, 

and the Commission’s decision in PSNH was issued – lacks a provision requiring Delta-

Montrose to seek a waiver.47   

34. Finally, Delta-Montrose requests that, if relevant, the Commission find that the 

contract with Tri-State is a partial requirements contract, rather than a full requirements 

contract.  Delta-Montrose states that the Commission has held that if the applicable 

contract is a full requirements contract then the avoided cost associated with a QF 

purchase are those of the supplier, whereas if it is a partial requirements contract then the 

avoided costs are instead those costs that the customer avoids when it purchases QF 

power.   

35. Delta-Montrose cites Order No. 69, where the Commission explained that, when a 

QF wishes to sell power to a full requirements customer, the transaction should “take into 

account the effect of reduced revenue to the supplying utility as a result of the substitute 

of the [QF’s] output for energy previously supplied by the supplying utility.”48  The 

Commission further explained that “rather than allocating its loss in revenue among all of 

its customers, in this situation the supplying utility should assign all of these losses to the 

all-requirements utility.  That utility should, in turn, deduct these losses from its 

previously calculated avoided costs, and pay the [QF] accordingly.”49  Delta-Montrose 

                                              

of any of the requirements” for purchases from QFs. 18 C.F.R. § 292.402. 

44 PSNH, 83 FERC ¶ at 62,000. 

45 Id. 

46 Id. 

47 Delta-Montrose Petition at 16. 

48 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,871. 

49 Id. 
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cites PSNH as an instance where the contract at issue allowed the customer to procure 

less than all of its requirements from the supplier, and the Commission found the contract 

to be a partial requirements contract. 

2. Tri-State Protest 

36. Tri-State responds that Delta-Montrose failed to comply with its contractual 

obligation to resolve its issues directly with Tri-State.  Tri-State explains that, under the 

contract between Delta-Montrose and Tri-State, Delta-Montrose agreed to comply with 

Tri-State’s rules and regulations.  Tri-State explains that Board Policy 316 requires Delta-

Montrose to seek to resolve its disputes with Tri-State directly before bringing them to 

the Commission.  Tri-State argues that Delta-Montrose has not attempted to comply with 

these requirements.  

37. Further, Tri-State argues that Delta-Montrose failed to comply with Board  

Policy 109, which Tri-State claims requires Delta-Montrose to file a request for waiver of 

its obligation to purchase power from QFs larger than 25 kW, and failed to seek transfer 

of its purchase obligation to Tri-State.50  Tri-State argues that the Commission should 

thus find Delta-Montrose’s petition is premature.   

38. Tri-State explains that Commission policy is to decline to exercise jurisdiction 

where a party has brought its dispute to the Commission prematurely, citing Niagara 

Mohawk Power Corp. v. New York State Reliability Council51 in which the Commission 

dismissed a complaint without prejudice where the complaint brought by a utility against 

the New York State Reliability Council and the New York Independent System Operator, 

Inc. would have circumvented the New York State Reliability Council and New York 

Independent System Operator, Inc.’s internal procedures. 

                                              
50 Board Policy 109 provides: 

Except as provided otherwise in the Member System’s WESC 

[Wholesale Electric Service Contract], Tri-State shall own or 

contract for all generation resources with greater than 25 kW 

nameplate capacity at any one site. Member Systems shall make 

purchases from generating facilities with 25 kW or less nameplate 

capacity which are qualifying facilities under the provisions of 

Section 201 of the Public Utility Regulatory Policies Act of 1978, 

18 C.F.R. 292.204-205.6 

 
51 114 FERC ¶ 61,098 (2006) (Niagara Mohawk). 
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39. Tri-State further argues that Commission policy is to decline to rule on matters 

relating to the application of PURPA requirements to specific QFs.  Tri-State argues that 

Delta-Montrose is requesting that the Commission rule that the applicable avoided cost 

should be Delta-Montrose’s avoided cost rate rather than Tri-State’s.  Therefore, Tri-

State asserts that Delta-Montrose is not challenging Tri-State’s policy regarding the 

implementation of PURPA, but rather the application of its policies to a specific QF.  In 

support, Tri-State cites the 1983 Policy Statement,52 where the Commission explained: 

The Commission’s regulations allow the States and nonregulated utilities a 

wide degree of latitude in establishing an implementation plan.  Such 

latitude is necessary in order for implementation to accommodate local 

conditions and concerns, so long as the final plan is consistent with 

statutory requirements.  With regard to review and enforcement, the 

Commission’s role is generally limited to ensuring that the State regulatory 

authority – or nonregulated electric utility-established implementation plan 

is consistent with section 210 of PURPA and with the Commission’s 

regulations.  Once this is ensured, the State judicial forums are available to 

ensure that electric utilities and qualifying facilities are dealing in good 

faith and in a consistent manner with locally established regulation.53  

40. Tri-State also cites Cuero Hydro Electric, Inc. v. The City of Cuero, Texas,54 in 

which the Commission stated that “established policy is to leave to state regulatory 

authorities or nonregulated electric utilities and to appropriate judicial fora, issues 

relating to the specific application of PURPA requirements to the circumstances of 

individual QFs.”   

41. Tri-State argues that, if the Commission addresses Delta-Montrose’s petition, it 

should require Delta-Montrose to seek a waiver of its mandatory purchase obligation and 

transfer its obligation to purchase power from QFs larger than 25 kW to Tri-State, 

according to Tri-State’s Board Policy 109.55  Tri-State argues that the Commission 

should also recognize that the contract with Delta-Montrose requires Delta-Montrose to 

                                              
52 Policy Statement Regarding the Commission’s Enforcement Rule Under  

Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 61,304 

(1983) (1983 Policy Statement). 

53 Id. at 61,646. 

54 85 FERC ¶ 61,124 (1998).  

55 Tri-State Protest at 8-9. 
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purchase not less than 95 percent of its power from Tri-State.  Tri-State also argues that 

the Commission should declare that the price of purchases from the Percheron QF should 

be based on Tri-State’s avoided cost rather than Delta-Montrose’s, because Delta-

Montrose is an all-requirements customer of Tri-State.  Tri-State cites The City of 

Longmont, Colorado et al.,56 where Tri-State claims that the Commission acknowledged 

that, even though the supplying utility did not supply all of the customers’ needs, the 

generation avoided by the customers when they purchased from QFs “was the energy and 

capacity cost avoided from the [supplying utility’s] resources.”57   

42. Tri-State further argues that the Commission should declare that Percheron should 

negotiate with Tri-State, because a negotiated rate with Delta-Montrose would be higher 

than Tri-State’s avoided cost rate.  Tri-State cites Cedar Creek Wind58 in which the 

Commission reasoned that a contracted-for-rate would never exceed true avoided costs 

and would thus be consistent with PURPA. 

3. Delta-Montrose’s Answer 

43. Delta-Montrose responded that Tri-State’s contract dispute policy is irrelevant to 

this proceeding since it has not filed a complaint against Tri-State.  Delta-Montrose 

reiterates that it has instead filed this request for declaratory order seeking the 

Commission’s interpretation of the relevant Commission regulations.  

44. Delta-Montrose states that Tri-State agrees that it is an electric utility subject to 

PURPA and that the contract with Tri-State is not a full requirements contract.  However, 

Delta-Montrose argues that Tri-State is requesting that the Commission require Delta-

Montrose to seek a waiver of its PURPA mandatory purchase obligation and to transfer 

its obligation to Tri-State.  Delta-Montrose also asserts that, contrary to Tri-State’s 

arguments, it is not seeking a QF specific response in this filing, but is seeking guidance 

as to the Commission’s PURPA regulations.   

45. Finally, Delta-Montrose reiterates that the contract with Tri-State cannot limit a 

QF’s rights under PURPA and that, since the contract is a partial requirements contract, 

the applicable avoided costs should be Delta-Montrose’s and not Tri-State’s. 

                                              
56 39 FERC ¶ 61,301 (1987). 

57 Id. at 61,974. 

58 137 FERC ¶ 61,006, at n.73 (2011) (Cedar Creek). 
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4. Tri-State’s Answer 

46. Tri-State again argues that Delta-Montrose is required to comply with dispute 

resolution procedures set forth in its Board Policy 316 before raising the questions 

presented before the Commission, and that the Commission does not have the jurisdiction 

to review and interpret contracts among non-jurisdictional entities.  Furthermore, Tri-

State reiterates its arguments that the Commission’s policy is to not become involved in 

the review and enforcement of nonregulated utilities application of PURPA to specific 

QFs. 

47. Tri-State argues that Delta-Montrose erroneously asserts that its compensation to 

the Percheron QF should be at a Delta-Montrose avoided cost rate.  Tri-State argues that, 

under its contract with Delta-Montrose, Tri-State is contractually required and has an 

expectation to provide 95 to 100 percent of Delta-Montrose’s power supply requirements.  

Tri-State argues that, if it must provide less than 95 percent of Delta-Montrose’s power 

supply requirements, it is Tri-State, not Delta-Montrose, that will avoid the generation or 

purchased power costs when Delta-Montrose purchases power from the Percheron QF.  

Ultimately, Tri-State argues, the distinction between partial and full requirements 

contracts is irrelevant because the key factor is the entity that avoids costs when a 

customer utility purchases power from a QF. 

5. Other Comments 

a. Wheat Belt Public Power District, et al. Protest 

48. Wheat Belt Public Power District, Empire Electric Association and Otero County 

Electric Cooperative argue that Delta-Montrose’s petition is premature because it has not 

followed Tri-State’s Board Policy 316 that requires Delta-Montrose to submit the issues 

in the petition to a dispute resolution process.  Wheat Belt Public Power District and 

Otero County Electric Cooperative also argue that Tri-State is exempt from Commission 

jurisdiction because all of its members purchase less than 4,000,000 MWh from Tri-State 

on an annual basis. 

b. Percheron Comments 

49. Percheron supports Delta-Montrose’s claim that PURPA obligates Delta-Montrose 

as an electric utility to purchase power from the Percheron QF, and that the contract 

between Tri-State and Delta-Montrose cannot affect Delta-Montrose’s duty to implement 

PURPA.  Percheron agrees with Delta-Montrose that Delta-Montrose does not need to 

obtain a waiver of its PURPA mandatory purchase obligation in order to comply with its 

requirements contract. 

50. Percheron also argues that the contract between Tri-State and Delta-Montrose is a 

partial-requirements contract, and therefore Delta-Montrose must purchase power from 
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the Percheron QF at least at its own avoided cost rate, or otherwise at a negotiated rate.  

Percheron also argues that, even if the Commission interprets the contract between  

Tri-State and Delta-Montrose as an all requirements contract, the Commission should 

recognize the realities of the current market system and not apply previous interpretations 

of Order No. 69.  Percheron states that, unlike when Order No. 69 was issued, Tri-State is 

now able to sell on the open market any power that might be displaced by QFs 

purchasing from Tri-State’s cooperative members.  Thus, Percheron argues that the 

assumptions underlying setting rates for PURPA sales from the Percheron QF at  

Tri-State’s avoided cost rate are no longer valid. 

c. Colorado Independent Energy Association’s Comments 

51. Colorado Independent Energy Association states that it supports Delta-Montrose’s 

petition arguing that under PURPA Delta-Montrose can purchase power from a QF at 

negotiated rates, despite conflicting contractual provisions.   

6. Discussion 

52. Section 210 of PURPA and section 292.303(a) of the Commission’s regulations 

require an electric utility to purchase any energy and capacity made available by a QF.  In 

Order No. 69, the Commission explained that, if contractual devices were permitted to 

allow electric utilities to avoid the purchase obligation, those contractual devices could be 

used to hinder the development of QFs:59   

in general, if it permitted such contractual obligations to override the 

obligation to purchase from [QFs], these contractual devices might be used 

to hinder the development of cogeneration and small power production.  

The Commission believes that the mandate of PURPA to encourage 

cogeneration and small power production requires that obligations to 

purchase under this provision supersede contractual restrictions on a 

utility’s ability to obtain energy or capacity from a [QF].60 

53. In PSNH, the Commission found that, notwithstanding provisions in the contract 

between New Hampshire Electric Cooperative, Inc. and Public Service Company of New 

Hampshire that purported to limit New Hampshire Electric Cooperative, Inc.’s obligation 

to purchase from QFs, New Hampshire Electric Cooperative, Inc. and Public Service 

Company of New Hampshire could not lawfully bargain away any of the rights QFs 

                                              
59 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,870. 

60 Id. 
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enjoy under PURPA, or New Hampshire Electric Cooperative’s statutory purchase 

obligation under PURPA or our implementing regulations under PURPA.61  In addition, 

the Commission acknowledged cases where it waived the purchase obligation of 

distribution cooperative utilities, but the waivers were granted at the request of the 

utilities that had the purchase obligation; the Commission added that the Commission 

would not impose an obligation to file for a waiver at another party’s request.62   

54. Accordingly, in the instant case, Delta-Montrose is obligated by section 210 of 

PURPA and section 292.303(a) of the Commission’s regulations to purchase power from 

any QF that can deliver its power to Delta-Montrose, regardless of the terms of Delta-

Montrose’s contract with Tri-State.  Furthermore, the terms of the contract cannot control 

the rights of a third party QF to sell power to any electric utility that it can deliver its 

electric energy to.63  Nothing in the Commission’s regulations concerning calculation of 

avoided costs limits the authority of any electric utility, such as Delta-Montrose, and any 

QF, such as the Percheron QF, to agree to a rate for any purchase, or terms or conditions 

relating to any purchase, which differ from the rate or terms or conditions which would 

otherwise be required by the Commission’s regulations.64   

55. Finally, Delta-Montrose is not required by PURPA or the Commission’s  

PURPA regulations to seek waiver of its purchase obligation,65 and has not sought a 

waiver.  If Tri-State believed that its members had transferred their purchase obligation to 

Tri-State, Tri-State could have filed an application with the Commission pursuant to 

section 292.402 of the Commission’s regulations66 seeking waiver of that purchase 

obligation.67  But Tri-State has made no filing with the Commission seeking such a 

waiver.   

                                              
61 PSNH, 83 FERC at 61,998-99. 

62 Id. at 62,000 (explaining that “NHEC has no obligation to seek a waiver and we 

would not impose one upon it at another party’s request”). 

63 Order No. 69, FERC Stat. & Regs. ¶ 30,128 at 30,870. 

64 18 C.F.R. § 292.302 (2014). 

65 PSNH, 83 FERC ¶ 61,224 at 62,000 (explaining that “NHEC has no obligation 

to seek a waiver and we would not impose one upon it at another party’s request”). 

66 18 C.F.R. § 292.402 (2014). 

67 See Oglethorpe Power Corp., et al., 32 FERC ¶ 61,103 (1985), affirmed on 
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56. Accordingly we find that Delta-Montrose is obligated to purchase power from the 

Percheron QF and may make that purchase at negotiated rates.   

The Commission orders: 

 

(A) Delta-Montrose is obligated to purchase from QFs offering available 

energy and capacity under section 292.303(a) of the Commission’s regulations, and that 

such sales may be at negotiated rates. 

(B) Although Tri-State meets the statutory definition of a public utility 

contained in the FPA, it also meets the requirements for exemption pursuant to  

section 201(f) of the FPA.   

 

By the Commission. 

 

( S E A L ) 

 

 

 

 

Kimberly D. Bose, 

Secretary. 

  

                                              

reh’g, 35 FERC ¶61,069 (1986); Soyland Power Coop., Inc., et al., 50 FERC ¶ 62,072 

(1990); Western Farmers Electric Coop., 115 FERC ¶ 61,323 (2006).   



Docket No. EL15-43-000  - 20 - 

 

Appendix - List of Commenters 

 

Motion to Intervene and Protest: 

Tri-State Generation and Transmission Association, Inc. 

Wheat Belt Public Power District 

 

Motion to Intervene: 

Kit Carson Electric Cooperative, Inc. 

Public Service Company of New Mexico 

La Plata Electric Association, Inc. 

Empire Electric Association, Inc. 

 

Motion to Intervene and Supporting Comments: 

Percheron Power, LLC 

Colorado Independent Energy Association 

 

Supporting Comments Without Motions to Intervene: 

Mike Mason 

Janice L. Jones 

CO-OP Members Alliance 

Faith Heckman 

Bill Welch 

Delta Conservation District 

Dennis Olmstead 

George E. Allen and Ella H. Allen 

Community for Sustainable Energy 

Ed Marston 

Colorado Working Landscapes 

Mountain States Hydro, LLC 

Oxbow Mining, LLC 

Uncompahgre Valley Water Users Association 

Britt Bassett 

Western Slope Conservation Center 

Michael Mason 

Delta Conservation District 

Citizens for a Healthy Community 

Montrose Economic Development Corporation 

Highlander Investments LLC 

Kevin Cross 

Connie R. Pittenger 

Sean Salaz 

City of Delta 
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Paonia Chamber of Commerce 

Margaret L. Baxter 

Nancy Hovde 

WildEarth Guardians 

Vessels Coal Gas, Inc. 

City of Montrose 

Delta County Economic Development 

Gunnison Energy LLC 

Montrose Chamber of Commerce 

David Munk 

Renewable Taos 

Delta County Library District 

Delta Board of County Commissioners 

Delta County Independent 

Robin Nicholoff and Gretchen Nicholoff 

Town of Paonia 

Solar Energy International 

Natural Resources Defense Council 

Sustainable FERC Project 

Western Clean Energy Campaign 

Aspen Skiing Company 

Community for Sustainable Energy 

Sierra Club Sangre de Cristo Group 

Sierra Club Rocky Mountain Chapter 

Mike Sramek 

 

Protests Without Motion to Intervene: 

Poudre Valley Rural Electric Association, Inc. 

Niobrara Electric Association, Inc. 

Wyrulec Company 

Sierra Electric Cooperative, Inc. 

Wheatland Rural Electric Association, Inc. 

Highline Electric Association 

K.C. Electric Association 

 

Untimely Motion to Intervene and Protest:  

Otero County Electric Cooperative, Inc. 

 

Untimely Motion to Intervene: 

Carbon Power & Light Inc. 

National Rural Electric Cooperative Association 
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Untimely Protests Without Motions to Intervene: 

High West Energy 

Mountain Parks Electric, Inc. 

Y-W Electric Association, Inc. 

Davin Montoya 

High Plains Power, Inc. 

 

Untimely Supporting Comments Without Motions to Intervene: 

Don Ahern 

Colorado Small Hydro Association 

Renewable Forest Energy 

Colorado Renewable Energy Society 

Pete Kolbenschlag 

Vote Solar 

Colorado Forest & Energy, LLC 

Sharon Kirsch 

David Van Thournout 

Micah Davis 

Patrick Murphy 

Western Colorado Congress 

Western Slope Conservation Center 

Cara W. Curtis 

Jan Kennedy 

Linda Donnelly 

Karen Janssen 

Susan Dumler 

Maro Kieca and Jude Kieca 

Town of Orchard City 

Larry Fredericksen 

 

 

 



  

153 FERC ¶ 61,028 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 
Before Commissioners:  Norman C. Bay, Chairman; 
                                        Philip D. Moeller, Cheryl A. LaFleur, 
                                        Tony Clark, and Colette D. Honorable. 
 
 
Delta-Montrose Electric Association Docket No.  EL15-43-001 
 
 

ORDER ON REHEARING 
 

(Issued October 15, 2015) 
 
1. On June 18, 2015, the Commission issued a declaratory order1 finding that  
Delta-Montrose Electric Association (Delta-Montrose) is obligated to purchase         
power from qualifying facilities (QFs) offering available energy and capacity under 
section 292.303(a) of the Commission’s regulations,2 notwithstanding any conflicting 
contractual provisions between Delta-Montrose and Tri-State Generation and 
Transmission Association, Inc. (Tri-State), and that such purchases from QFs may be at 
negotiated rates.3   

2. Kit Carson Electric Cooperative (Kit Carson) filed a request for clarification, or in 
the alternative rehearing, of the Delta-Montrose Declaratory Order.  Kit Carson requests 
that the Commission clarify that the holdings in the Delta Montrose Declaratory Order 
extend to any Tri-State policy, procedure or activity that serves to limit Kit Carson’s 
obligation under section 210 of the Public Utility Regulatory Policies Act of 1978 

                                              
1 Delta-Montrose Elec. Ass’n, 151 FERC ¶ 61,238 (2015) (Delta-Montrose 

Declaratory Order). 

2 18 C.F.R. § 292.303(a) (2015). 

3 We also found that, although Tri-State meets the statutory definition of a public 
utility, Tri-State is exempt from the requirements of sections 205 and 206 of the Federal 
Power Act (FPA), 16 U.S.C. §§ 824d, 824e (2012), by application of section 201(f) of the 
FPA.  16 U.S.C. § 824f (2012). 
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(PURPA)4 to purchase power from a QF.5  In the alternative, Kit Carson requests that the 
Commission grant rehearing and find that Delta-Montrose, and other Tri-State member 
cooperatives, such as Kit Carson, are obligated under the Commission’s PURPA 
regulations to purchase power from a QF, regardless of the contractual terms of PPAs 
between Tri-State and its member cooperatives, or of any Tri-State board policies or 
procedures limiting such purchases.6  

3. As we explain below, we deny Kit Carson’s request for clarification or rehearing.   

I. Background 

4. Delta-Montrose is a rural electric cooperative.  Tri-State is a generation and 
transmission cooperative that provides electric service to its forty-four member 
cooperatives, including Delta-Montrose and Kit Carson.   

5. Delta-Montrose filed a petition for a declaratory order7 requesting that, as relevant 
here, the Commission find that:  (1) Delta-Montrose’s obligation to purchase power  
from QFs under PURPA supersedes any conflicting provisions in Delta-Montrose’s 
requirements contract with Tri-State; and (2) Delta-Montrose can negotiate with a QF  
for a purchase price based on its own avoided cost and reduce the amount of energy it 
purchases from Tri-State.8   

6. In 2001, Delta-Montrose executed a wholesale electric service contract with  
Tri-State.  Under the contract, Tri-State is responsible for meeting at least ninety-five 
percent of Delta-Montrose’s needs for capacity and energy.9  Delta-Montrose may elect 
to obtain up to five percent of its requirements from generation owned or controlled by 

                                              
4 16 U.S.C. § 824a-3 (2012). 

5 Kit Carson Rehearing at 7. 

6 Kit Carson Rehearing at 8. 

7 See 18 C.F.R. § 385.207(a)(2) (2015). 

8 Delta-Montrose also asked that the Commission find that Tri-State is a public 
utility, making Delta-Montrose’s wholesale requirements contract with Tri-State subject 
to sections 205 and 206 of the FPA.  16 U.S.C. §§ 824d, 824e (2012). 

9 Delta-Montrose Declaratory Order, 151 FERC ¶ 61,238 at P 4 (referencing 
Delta-Montrose Petition at 6). 
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Delta-Montrose.10  The contract does not, however, expressly address Delta-Montrose’s 
right to purchase capacity and energy from sources that it does not own or control 
(including the right to purchase from QFs or other third parties), but stated that Tri-State 
and Delta-Montrose are committed to meeting electric utility market challenges in a 
competitive environment.11 

7. Delta-Montrose stated that it received a request to interconnect with and purchase 
power from an as-yet unbuilt small hydroelectric project known as the South Canal  
Drop 2 Project owned by Percheron Power, LLC (Percheron).12  Delta-Montrose 
explained that its existing purchases from third parties did not exceed the contractual 
limitation on the quantity of generation that it is permitted to own or control under its 
contract with Tri-State; however the anticipated purchase of power from the Percheron 
QF would put Delta-Montrose over the limit for the first time, raising the question of 
whether the contract with Tri-State may affect its obligation to purchase from a QF under 
PURPA.13 

8. As to whether Delta-Montrose’s obligation to purchase power at negotiated rates 
from QFs under PURPA supersedes any conflicting provisions in Delta-Montrose’s 
requirements contract with Tri-State, the Commission found that Delta-Montrose is 
obligated to purchase power from the Percheron QF and may make that purchase at 
negotiated rates.14  We stated that section 210 of PURPA and section 292.303(a) of the 
Commission’s regulations require an electric utility to purchase any energy and capacity 
made available by a QF.15  The Commission pointed to Order No. 69 where the 
Commission explained that, if contractual devices were permitted to allow electric 
utilities to avoid the purchase obligation, those contractual devices could be used to 
hinder the development of QFs:   

in general, if it permitted such contractual obligations to override the 
obligation to purchase from [QFs], these contractual devices might be used 
to hinder the development of cogeneration and small power production.  

                                              
10 Id. 

11 Id. 

12 Id. P 5 (referencing Delta-Montrose Petition at 4). 

13 Id. (referencing Delta-Montrose Petition at 6-7). 

14 Id. P 56. 

15 Id. P 52. 
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The Commission believes that the mandate of PURPA to encourage 
cogeneration and small power production requires that obligations to 
purchase under this provision supersede contractual restrictions on a 
utility’s ability to obtain energy or capacity from a [QF].16 

9. The Commission also pointed to PSNH, where the Commission had found that, 
notwithstanding provisions in a contract between New Hampshire Electric Cooperative, 
Inc. and Public Service Company of New Hampshire that purported to limit New 
Hampshire Electric Cooperative, Inc.’s obligation to purchase from QFs, New Hampshire 
Electric Cooperative, Inc. and Public Service Company of New Hampshire could not 
lawfully bargain away any of the rights QFs enjoy under PURPA, or New Hampshire 
Electric Cooperative’s statutory purchase obligation under PURPA or the Commission’s 
implementing regulations under PURPA.17  In addition, while the Commission 
acknowledged cases where it waived the purchase obligation of distribution cooperative 
utilities, the Commission noted that the waivers were granted at the request of the utilities 
that had the purchase obligation; the Commission added that the Commission would not 
impose an obligation to file for a waiver at another party’s request.18   

10. Accordingly, in the Delta-Montrose Declaratory Order, we found that Delta-
Montrose is obligated by section 210 of PURPA and section 292.303(a) of the 
Commission’s regulations to purchase power from any QF that can deliver its power to 
Delta-Montrose, regardless of the terms of Delta-Montrose’s contract with Tri-State.  
Furthermore, we stated that the terms of the contract cannot control the rights of a third 
party QF to sell power to any electric utility that it can deliver its electric energy to.19   
We further found that nothing in the Commission’s regulations concerning calculation of 
avoided costs limits the authority of any electric utility, such as Delta-Montrose, and any 
QF, such as the Percheron QF, to agree to a rate for any purchase, or terms or conditions 

                                              
16 Id. (citing Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,870). 

17 Id. P 53 (citing Public Service Co. of New Hampshire v. New Hampshire Electric 
Cooperative, Inc., 83 FERC ¶ 61,224, at 61,998-99 (1998) (PSNH)). 
 

18 Id. at 62,000 (citing PSNH, 83 FERC ¶ 61,244 at 62,000, explaining that “[New 
Hampshire Electric Cooperative, Inc.] has no obligation to seek a waiver and we would 
not impose one upon it at another party’s request”). 

19 Order No. 69, FERC Stat. & Regs. ¶ 30,128 at 30,870. 
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relating to any purchase, which differ from the rate or terms or conditions which would 
otherwise be required by the Commission’s regulations.20   

II. Kit Carson Request for Rehearing 

11. Kit Carson states that, like Delta-Montrose, it is a member cooperative of Tri-State 
with a substantially similar PPA under which it is required to purchase ninety-five 
percent of its requirements for capacity and energy from Tri-State.21  Kit Carson states 
that, under the terms of that PPA and implementing policies and procedures, its own 
generation and/or purchases of power from a QF cannot exceed five percent of its 
requirements.   

12. Kit Carson states that Tri-State has adopted Board Policy Nos. 115 and 117 to 
implement the five percent limitation in the PPA.  Board Policy No. 115 states: 

[f]or each Member System, the total Member-owned or controlled 
generation shall not exceed 5% of that Members System’s annual energy 
requirements, and the total installed generation nameplate capacity shall not 
exceed 10% of the Member System’s annual peak demand.  The 5% energy 
threshold will be based on the maximum of the prior three calendar year 
period for Member Systems energy sales, and the 10% demand threshold 
will be based on the maximum half-hour integrated Member System 
demand over the same three year period.22 

Pursuant to Tri-State’s Policy No. 117, Tri-State provides its member cooperatives a 
“performance payment for such projects based on the qualifying renewable attributes 
generated by the project for which the member can claim ownership and which are 
eligible for renewable portfolio standard compliance,” which payments are not netted 
against Kit Carson’s wholesale power bill.23  Kit Carson states that such payments are 
made to member cooperatives based “on maximum participation by any member 
cooperative’s projected obligation of a percentage of kWh retail sales on a schedule 

                                              
20 18 C.F.R. § 292.302 (2015). 

21 Kit Carson Rehearing at 3-4 (referencing Tri-State Board Policy Nos. 115, and 
117), Attachments 1 and 2. 

22 Kit Carson Rehearing, Attachment 1. 

23 Kit Carson Rehearing at 4 (quoting Tri-State Policy No. 117), Attachment 2  
at 1-4. 
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ranging from one percent to ten percent over time.”24  Kit Carson explains that under  
Tri-State’s board policies it has had to execute two contracts, one for each of Policy  
Nos. 115 and 117 for each QF purchase.  

13. Kit Carson argues that it is separately required to meet New Mexico’s renewable 
energy portfolio standards which require a yearly increase of 1 percent of total retail sales 
up to 10 percent by January 1, 2020.  Kit Carson asserts that the 5 percent contract 
limitation in its PPA with Tri-State frustrates this end.   

14. Kit Carson requests that the Commission clarify that the holding in the Delta-
Montrose Declaratory Order, issued in response to the Delta-Montrose petition and to the 
PPA between Delta-Montrose and Tri-State, equally applies to any Tri-State policy or 
procedure, including Tri-State Board Policies 115 and 117; those policies implement the 
contractual limitations contained in the Tri-State PPAs including the Kit Carson PPA, 
and limit Kit Carson’s PURPA obligation.  In the alternative, to the extent the 
Commission determines that the clarification requested by Kit Carson is inconsistent with 
the holding in the Delta-Montrose Declaratory Order, Kit Carson requests rehearing and 
requests that the Commission find that its holding regarding Delta-Montrose’s obligation 
to purchase power from any QF, regardless of the terms of its contract with Tri-State 
limiting purchases to five percent of its requirements, also equally applies to any Tri-
State member cooperative, and extends to Tri-State policies, procedures, or activities that 
Tri-State may impose or undertake that conflicts with the Commission’s regulations 
governing QFs purchases under PURPA.  

III. Answers  

15. Tri-State responds that Kit Carson’s request is beyond the scope of Delta-
Montrose’s petition and the Commission’s jurisdiction.25  Tri-State asserts Delta-
Montrose presented a limited request which did not include resolving issues pertaining  
to Tri-State’s board policies.  Tri-State argues that the Commission limited its findings  
to the bilateral agreement between Tri-State and Delta-Montrose, and the board policies 
were not at issue in the proceeding.  Finally, Tri-State argues that since the Commission 
affirmed Tri-State is not a public utility, internal contractual matters, such as board 
policies, are not subject to Commission jurisdiction under sections 205 and 206 of the 
FPA.26 

                                              
24 Kit Carson Rehearing at 5. 

25 Tri-State Answer at 3. 

26 Tri-State Answer at 4. 
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16. Delta-Montrose argues that both it and Tri-State addressed Tri-State’s board 
policies in their briefs.  Further, Delta-Montrose asserts that the Delta-Montrose 
Declaratory Order rejected any contractual devices or obligations that frustrated QF 
development.27  Delta-Montrose explains that, in its original petition, it argued that  
Tri-State utilized its board policies, along with the PPA, to restrict member cooperatives 
from purchasing from QFs.28  Furthermore, Delta-Montrose asserts that Tri-State itself 
argued that Delta-Montrose was contractually obligated to comply with its board policies.  
Consequently, Delta-Montrose argues that the Tri-State board policies and procedures 
were squarely before the Commission and were within the Commission’s determination 
as an impermissible contractual device that hindered QF development. 

IV. Discussion 

17. The Commission’s Rules of Practice and Procedure do not permit answers to 
requests for rehearing.29  Accordingly, we will reject the answers filed by Tri-State and 
Delta-Montrose in response to Kit Carson’s request for rehearing. 

18. We do not view our earlier order as needing further clarification, and thus we deny 
Kit Carson’s request for clarification or rehearing.  In the Delta-Montrose Declaratory 
Order, the Commission explained that Order No. 69 provided that, “if contractual  
devices were permitted to allow electric utilities to avoid the purchase obligation, those 
contractual devices could be used to hinder the development of QFs.”30  Accordingly,  
the Delta-Montrose Declaratory Order provided that, notwithstanding objections by  
Tri-State, Delta Montrose was obligated to purchase power from any QF that can deliver 
its power to Delta-Montrose regardless of conflicting contract terms found in the PPA 
between Delta-Montrose and Tri-State.  The terms of a PPA, thPUe Delta-Montrose 
Declaratory Order stated, “cannot control the rights of a third party QF to sell power to 
any electric utility that it can deliver its electric energy to.”31  Tri-State’s members, in 
short, are obligated to purchase from QFs offering available energy and capacity under 

                                              
27 Delta-Montrose Answer at 4 (citing Delta-Montrose Declaratory Order, 151 

FERC ¶ 61,238 at P 52). 

28 Id. (referencing Delta-Montrose Petition for Declaratory Order at 26-27). 

29 18 C.F.R. § 385.713(d) (2015). 

30 Delta-Montrose Declaratory Order, 151 FERC ¶ 61,238 at P 52 (citing Order 
No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,870). 

31 Id. P 54. 
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PURPA and section 292.303(a) of the Commission’s regulations.  Neither rehearing nor 
clarification of the Delta-Montrose Declaratory Order are necessary. 
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The Commission orders: 

Kit Carson’s request for clarification or rehearing is hereby denied, as discussed in 
the body of this order. 
 
By the Commission. 
 
( S E A L ) 
 
 
        
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

 
 
 



1

Wholesale Contract Implications

September 21 - 22, 2016

Issues Presented

What are Delta-Montrose Electric Association’s 
(DMEA) rights to purchase from qualifying facilities 
(QF) under their wholesale contract with Tri-State 
Generation & Transmission Association (Tri-State)?



2

Issues Presented

Can Tri-State hold DMEA contractually obligated to 
purchase no less than 95% of its requirements from 
Tri-State pursuant to the preexisting wholesale 
contract? 

Issues Presented

 If DMEA is not contractually obligated to purchase 
from Tri-State, can Tri-State utilize a fixed cost 
recovery plan requiring members purchasing less than 
95% of their requirements to compensate Tri-State 
for the lost revenue? 



3

Tri-State DMEA Wholesale Power Contract

Tri-State is a party to a wholesale partial requirements 
power contract with each of its members, including 
DMEA.

The contract expires on December 31, 2040; it provides:
• Members must purchase at least 95% of their 

requirements from Tri-State; 

• Members may elect to self-supply up to 5% of their 
requirements from generation that DMEA owns or 
controls;

• Parties agree they are “committed to meeting electric 
utility market challenges in a competitive
environment”.

DMEA February 2015 Petition for 
Declaratory Order

DMEA filed a petition requesting the Federal Energy 
Regulatory Commission (FERC) find that DMEA’s 
obligation to purchase power from QFs under Public 
Utility Regulatory Policies Act of 1978 (PURPA) 
supersedes any potential conflicting provision in the 
wholesale contract with Tri-State.



4

DMEA February 2015 Petition for 
Declaratory Order

Additionally, DMEA requests the right to negotiate a 
price for power from a QF based on their own 
avoided cost and to reduce the amount of its purchase 
from Tri-State by the amount of power purchased 
from the QF. 
• In order to reach this conclusion, DMEA requests that 

FERC declare the Tri-State/DMEA contract is a partial 
requirements contract for purposes of implementing 
PURPA.

PURPA - 18 C.F.R. § 292.303

(a) Obligation to purchase from qualifying facilities. 
Each electric utility shall purchase, in accordance with
§ 292.304, unless exempted by § 292.309 and § 292.310, 
any energy and capacity which is made available from a 
qualifying facility:

(1) Directly to the electric utility; or

(2) Indirectly to the electric utility in accordance with 
paragraph (d) of this section.
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Order No. 69

“…in general, if it permitted such contractual obligations 
to override the obligation to purchase from [QFs], these 
contractual devices might be used to hinder the 
development of cogeneration and small power production. 
The Commission believes that the mandate of PURPA to 
encourage cogeneration and small power production 
requires that obligations to purchase under this provision 
supersede contractual restrictions on a utility’s ability to 
obtain energy or capacity from a [QF].”
Small Power Production and Cogeneration Facilities; 
Regulations Implementing Section 210 of the Public
Utility Regulatory Policies Act of 1978, Order No. 69

DMEA Asserts:

Allowing DMEA to purchase from the QF will 
further PURPA’s goal of encouraging the 
development of cogeneration and small power 
production facilities.

 PURPA imposes an obligation to purchase all electric 
energy from QFs and should override any conflicting 
provision in the wholesale partial requirements 
contract.
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DMEA Asserts:

The contract is a partial requirements contract rather 
than a full requirements contract, which allows the 
avoided costs to be the costs the customer avoids 
when it purchases QF power, rather than avoided 
costs of the supplier.

Comments submitted to FERC in response 
to DMEA’s Petition

 In support of DMEA:
• DMEA’s service territory houses an abundance of 

alternative, renewable resources that should be taken 
advantage of; 

• Interest in conservation of energy; 

• Supporters of sustainable energy policy.
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Comments submitted to FERC in response 
to DMEA’s Petition

 In support of Tri-State:
• DMEA failed to follow Tri-State’s Board Policy 

requiring it to submit the issue in the petition to
Tri-State’s dispute resolution process; 

• Tri-State is exempt from Commission jurisdiction. 

Tri-State March 2015 Motion to Intervene 
and Protest of DMEA’s Petition for 
Declaratory Order

Tri-State Asserts:
• Tri-State is not a public utility, thus not subject to 

FERC jurisdiction.

• DMEA is contractually obligated to purchase no less 
than 95% of its requirements from Tri-State.

• If DMEA does choose to purchase from the QF, the 
price of the power must be based on Tri-State’s 
avoided cost and not DMEA’s avoided cost.
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FERC June 2015 Order on Petition for 
Declaratory Order

 FERC held:
• DMEA is obligated to purchase power from QFs that 

offer available energy and capacity under the 
Commission’s regulations.

• Such sales may be at negotiated rates.

Also found:
• Tri-State is not subject to Commission regulation under 

sections 205 and 206.

Excerpt from Order

“The Federal Power Act provides that an electric 
cooperative is not subject to Commission regulation if 
the cooperative: (1) has outstanding RUS debt; (2) sells 
less than 4,000,000 MWh of electricity per year; or (3) 
is wholly owned by entities that are themselves exempt 
under this section. Specifically, section 201(f) of the 
FPA provides:

No provision in this subchapter [i.e., part II of the 
FPA] shall apply to, or be deemed to include, the
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Excerpt from Order

United States, a State or any political subdivision of 
a State, an electric cooperative that receives 
financing under the Rural Electrification Act of 1936 
(7 U.S.C. 901 et seq.) or that sells less than 
4,000,000 megawatt hours of electricity per year, or 
any agency, authority, or instrumentality of any one 
or more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or 
more of the foregoing, or any officer, agent, or 
employee of any of the foregoing acting as such in 
the course of his official duty, unless such provision 
makes specific reference thereto.

Why allow QF energy purchases?

 FERC states:
• Consistent with PURPA;

• Commission Order No. 69 – FERC has previously 
stated that it is in the best interest of the development 
of QFs that contractual devices can be overcome;

• Terms of the DMEA/Tri-State contract cannot control 
the rights of a third party QF.
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Kit Carson Co-op Motion for Clarification 
or Rehearing – denied 

Kit Carson, a distribution cooperative member of Tri-
State, seeks clarification from FERC as to whether or 
not their Orders in the Tri-State v. DMEA dispute will 
apply to similar power purchase agreements, such as the 
wholesale agreement Carson has entered into with Tri-
State.

 FERC responded by denying the granting of re-hearing, 
stating there is no need for further clarification, 
reiterating that Tri-State members are obligated 
to purchase from QFs under PURPA. 

Tri-State February 2016 Petition for 
Declaratory Order of Tri-State

Tri-State proposes a policy requiring members that 
purchase QF power resulting in less than 95% 
purchase requirements from Tri-State to receive a bill 
to compensate the loss of revenue.

 Proposed bill calculation:
• Tri-State’s lost revenue minus Tri-State’s avoided cost 

associated with the less than 95% purchase.
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June 2016 FERC Order on Petition for 
Declaratory Order

Tri-State’s proposed fixed cost recovery plan is not 
permissible.
• Undermines prior order; 

• Limits QF’s ability to sell its output at negotiated rates;

• Tri-State has not demonstrated that they will not 
recover their fixed costs if DMEA exceeds the 5% 
limitation. 

Currently:

 July 2016 – Tri-State filed a Request for Rehearing of 
FERC’s denial of the fixed cost recovery plan. 

August 2016 – DMEA submitted an Answer to Tri-
State’s Request.

Currently – The case is pending before FERC. 
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Implications

How will the results in this dispute impact G&T and 
co-op relations, including existing wholesale 
purchase contracts? 

Pre-Existing Customers – Implications of 
Supporting Tri-State 

G&T investments in transmission and generation 
infrastructure.
• Investments depend on long-term revenue from 

member utilities.  

 Increase in member co-ops’ shared cost of electricity 
generation.

 Members left with no other choice but to invest in 
renewable resources may find themselves without 
options.
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Pre-Existing Customers – Implications of 
Supporting Tri-State 

 Investment in cheaper renewable forms of energy. 
• Support of QFs and local projects. 

• Increase in green energy supply.

Addressing concerns of local community needs.
• Lower priced energy for residents. 

No longer constrained in ability to source cost-
competitive local power. 

Potential Implication Issues Presented: 

Are wholesale contracts between other co-ops and 
Generation & Transmission Associations valid given 
the results of this dispute?
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QUESTIONS AND ANSWERS

Dave Jarecke

BLANKENAU WILMOTH JARECKE LLP

1023 Lincoln Mall, Suite 201
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CHAPTER 11. BONDS AND OATHS, OFFICIAL 

ARTICLE 1: OATHS AND BONDS  

§ 11-101 Oath of office; officers of state and political subdivisions, except 
constitutional officers; form; endorsement on bonds; filing. 

§ 11-101.01 Oath of office; state and political subdivisions; employees; form. 
§ 11-101.02 Oath of office; false statement; penalty. 
§ 11-101.03 Oath; affirmation; effect. 
§ 11-102 Bonds; state officers; form. 
§ 11-103 Bonds; county, township, school district, precinct officers; form. 
§ 11-104 Bonds or insurance coverage; municipal officers; form.  
§ 11-105 Bonds and oaths filing; time. 
§ 11-106 Bonds; state and district officers; approval; filing; place; recording. 

 
 
ARTICLE  1: OATHS AND BONDS 

11-101 
Oath of office; officers of state and political subdivisions, except constitutional officers; 

form; endorsement on bonds; filing. 

All state, district, county, precinct, township, municipal, and especially appointed officers, 
except those mentioned in Article XV, section 1, of the Constitution of the State of Nebraska, shall, 
before entering upon their respective duties, take and subscribe the following oath, which shall be 
endorsed upon their respective bonds: 

I, ......................, do solemnly swear that I will support the Constitution of the United States 
and the Constitution of the State of Nebraska, against all enemies, foreign and domestic; that I will 
bear true faith and allegiance to the same; that I take this obligation freely and without mental 
reservation or for purpose of evasion; and that I will faithfully and impartially perform the duties of 
the office of ........................, according to law, and to the best of my ability. And I do further swear 
that I do not advocate, nor am I a member of any political party or organization that advocates the 
overthrow of the government of the United States or of this state by force or violence; and that 
during such time as I am in this position I will not advocate nor become a member of any political 
party or organization that advocates the overthrow of the government of the United States or of this 
state by force or violence. So help me God. 

If any such officer is not required to give bond, the oath shall be filed in the office of the 
Secretary of State, or of the clerk of the county, city, village, or other municipal subdivision of 
which he shall be an officer. 

11-101.01 
Oath of office; state and political subdivisions; employees; form. 

All persons in Nebraska, with the exception of executive and judicial officers and members 
of the Legislature who are required to take the oath prescribed by Article XV, section 1, of the 
Constitution of Nebraska, who are paid from public funds for their services, including teachers and 
all other employees paid from public school funds, shall be required to take and subscribe an oath in 
writing, before a person authorized to administer oaths in this state, and file same with the 
Department of Administrative Services, or the county clerk of the county where such services are 
performed, which oath shall be as follows: 



I, .........., do solemnly swear that I will support and defend the Constitution of the United 
States and the Constitution of the State of Nebraska, against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to the same; that I take this obligation freely, without any mental 
reservation or for purpose of evasion; and that I will faithfully and impartially perform the duties of 
the office of .......... according to law, and to the best of my ability. And I do further swear that I do 
not advocate, nor am I a member of any political party or organization that advocates the overthrow 
of the government of the United States or of this state by force or violence; and that during such 
time as I am in this position I will not advocate nor become a member of any political party or 
organization that advocates the overthrow of the government of the United States or of this state by 
force or violence. So help me God. 

11-101.02 
Oath of office; false statement; penalty. 

If any false statement is made in taking either of the oaths prescribed in sections 11-101 and 
11-101.01, the person making such false statement shall be deemed guilty of a Class IV felony. No 
person convicted of perjury in taking the oath as prescribed in either section 11-101 or 11-101.01, 
shall hold any nonelective position, job, or office for the State of Nebraska, or any political 
subdivision thereof, where the remuneration of such position, job, or office is paid in whole or in 
part by public money or funds of the State of Nebraska, or of any political subdivision thereof. 

11-101.03 
Oath; affirmation; effect. 

Whenever an oath is required by section 11-101 or 11-101.01, the affirmation of a person 
conscientiously scrupulous of taking an oath shall have the same effect. 

11-102 
Bonds; state officers; form. 

All official bonds of state officers must be in form joint and several, and made payable to 
the State of Nebraska in such penalty and with such conditions as required by sections 11-101 to 
11-122, or the law creating or regulating the office; Provided, however, all bonds of state officers in 
excess of one hundred thousand dollars, when executed by more than one guaranty, surety, fidelity 
or bonding company as sureties, may be several in form and limit the liability of any one company 
to an amount less than the total penalty of the bond, provided that the aggregate amount shall not be 
less than the penalty required by law. 

11-103 
Bonds; county, township, school district, precinct officer; form. 

All official bonds of county, township, school district, and precinct officers must be in form 
joint and several, and made payable to the county in which the officer giving the same shall be 
elected or appointed, in such penalty and with such conditions as required by sections 11-101 to 
11-122 or the law creating or regulating the duties of the office. 

11-104 
Bounds or insurance coverage; municipal officers; form. 

(1) All official bonds of officers of cities, towns, and villages shall be executed pursuant 
to section 11-103, except that they shall be made payable to the city, town, or village in which the 
officers giving such bonds shall be elected or appointed, in such penalty as the city council or board 
of trustees of the village may fix. 



(2) In any city or village, in place of the individual bonds required to be furnished by 
municipal officers, a schedule, position, blanket bond or undertaking, or evidence of equivalent 
insurance may be given by municipal officers, or a single corporate surety fidelity, schedule, 
position, or blanket bond or undertaking, or evidence of insurance coverage covering all the 
officers, including officers required by law to furnish an individual bond or undertaking, may be 
furnished. The municipality may pay the premium for the bond or insurance coverage. The bond or 
insurance coverage shall be, at a minimum, an aggregate of the amounts fixed by law or by the 
person, council, or board authorized by law to fix the amounts and with such terms and conditions 
as may be required. 

11-105 
Bonds and oaths; filing; time. 

(1) Official bonds, with the oath endorsed thereon, shall be filed in the proper office 
within the following time: 

(a) Of all officers elected at any general election, following receipt of their election 
certificate and not later than ten days before the first Thursday after the first Tuesday in January 
next succeeding the election; 

(b) Of all appointed officers, within thirty days after their appointment; and 
(c) Of officers elected at any special election and city and village officers, within thirty 

days after the canvass of the votes of the election at which they were chosen. 
(2) The filing of the bond with the oath endorsed thereon does not authorize a person to 

take any official action prior to the beginning of his or her term of office pursuant to Article XVII, 
section 5, of the Constitution of Nebraska. 

(3) In counties which provide a bond for county officers pursuant to subdivision (22) of 
section 11-119, such county officers are not required to comply with the timing requirements of 
subsection (1) of this section with regard to their official bond but shall file their oaths of office in 
the proper offices prior to the beginning of their terms of office. 

11-106 
Bonds; state and district officers; approval; filing; place; recording. 

The official bonds of all state and district officers except Governor shall be approved by the 
Governor, and filed and recorded in the office of the Secretary of State. The official bond of the 
Governor shall be approved by the Chief Justice of the Supreme Court. The official bond of the 
Secretary of State shall be filed and recorded in the office of the Director of Administrative 
Services.





CHAPTER 13. CITIES, COUNTIES, AND OTHER POLITICAL 
SUBDIVISIONS 

ARTICLE  5: BUDGETS 

(A) NEBRASKA BUDGET ACT 

§ 13-501 Act, how cited. 
§ 13-502 Purpose of act; applicability. 
§ 13-503 Terms, defined. 
§ 13-504 Proposed budget statement; contents; corrections; cash reserve; limitation. 
§ 13-505 Proposed budget statement; estimated expenditures; unencumbered balances; 

estimated income. 
§ 13-506 Proposed budget statement; notice; hearing; adoption; certify to board; 

exceptions; file with auditor. 

(B) POWER DISTRICTS AND AGENCIES 

§ 13-516 Public power district; public power and irrigation district; rural power 
district; power project agency; proposed budget; contents; notice; meeting; 
changes. 

§ 13-518 Terms, defined.  

ARTICLE 6: FINANCES 

§ 13-606 Financial statements; filing requirements. 
§ 13-609 Electronic payments; acceptance; conditions. 
§ 13-610 Purchasing card program; authorized; requirements; governing body; duties. 

ARTICLE 8: INTERLOCAL COOPERATION ACT 

§ 13-801 Act, how cited. 
§ 13-802 Purpose of act. 
§ 13-803 Terms, defined. 
§ 13-804 Public agencies; powers; agreements. 
§ 13-805 Public agencies; submission of agreements for approval; when. 
§ 13-806 Public agencies; appropriation of funds; supply personnel. 
§ 13-807 Public agencies; contracts authorized; contents. 
§ 13-824.01 Contracts relating to electric generating facilities and resulted facilities; 

estimated cost; bid procedure; advertising; purchases authorized without 
advertising or sealed bidding. 

§ 13-825 Act, how construed. 
§ 13-826 Pledge of state. 
§ 13-827 Act, liberal construction. 

ARTICLE 9: POLITICAL SUBDIVISIONS TORT CLAIMS ACT 

§ 13-901 Act, how cited. 
§ 13-902 Legislative declarations. 



§ 13-903 Terms, defined. 
§ 13-904 Governing body; powers. 
§ 13-905 Tort claims; filing; requirements. 
§ 13-906 Civil suit; when permitted. 
§ 13-907 Jurisdiction; venue; procedure; appeal. 
§ 13-908 Political subdivision; liability; no writ of execution; offer of settlement; 

effect. 
§ 13-909 Final judgment; effect. 
§ 13-910 Act and sections; exemptions. 
§ 13-916 Liability insurance; effect. 
§ 13-917 Award; acceptance; effect. 
§ 13-918 Awards; judgments; payment. 

 
 
ARTICLE  5: BUDGETS 

(A) NEBRASKA BUDGET ACT 

13-501 
Act, how cited. 

Sections 13-501 to 13-513 shall be known and may be cited as the Nebraska Budget Act. 

13-502 
Purpose of act; applicability. 

(1) The purpose of the Nebraska Budget Act is to require governing bodies of this state 
to which the act applies to follow prescribed budget practices and procedures and make available to 
the public pertinent information pertaining to the financial requirements and expectations of such 
governing bodies so that intelligent and informed support, opposition, criticism, suggestions, or 
observations can be made by those affected. 

(2) The act shall not apply to governing bodies which have a budget of less than five 
thousand dollars per year. 

(3) The act shall not apply to proprietary functions of municipalities for which a separate 
budget has been approved by the city council or village board as provided in the Municipal 
Proprietary Function Act. 

(4) The Nebraska Budget Act shall not apply to any governing body for any fiscal year 
in which the governing body will not have a property tax request or receive state aid as defined in 
section 13-518. 

(5) The act shall not apply to any public power district or public power and irrigation 
district organized pursuant to Chapter 70, article 6, to any rural power district organized pursuant to 
Chapter 70, article 8, or to any agency created pursuant to sections 18-2426 to 18-2434. 

13-503 
Terms, defined. 

For purposes of the Nebraska Budget Act, unless the context otherwise requires: 
(1) Governing body means the governing body of any county agricultural society, 

elected county fair board, joint airport authority formed under the Joint Airport Authorities Act, city 
or county airport authority, bridge commission created pursuant to section 39-868, cemetery district, 
city, village, municipal county, community college, community redevelopment authority, county, 
drainage or levee district, educational service unit, rural or suburban fire protection district, 



historical society, hospital district, irrigation district, learning community, natural resources district, 
nonprofit county historical association or society for which a tax is levied under subsection (1) of 
section 23-355.01, public building commission, railroad transportation safety district, reclamation 
district, road improvement district, rural water district, school district, sanitary and improvement 
district, township, offstreet parking district, transit authority, metropolitan utilities district, 
Educational Service Unit Coordinating Council, and political subdivision with the authority to have 
a property tax request, with the authority to levy a toll, or that receives state aid; 

(2) Levying board means any governing body which has the power or duty to levy a tax; 
(3) Fiscal year means the twelve-month period used by each governing body in 

determining and carrying on its financial and taxing affairs; 
(4) Tax means any general or special tax levied against persons, property, or business for 

public purposes as provided by law but shall not include any special assessment; 
(5) Auditor means the Auditor of Public Accounts; 
(6) Cash reserve means funds required for the period before revenue would become 

available for expenditure but shall not include funds held in any special reserve fund; 
(7) Public funds means all money, including nontax money, used in the operation and 

functions of governing bodies. For purposes of a county, city, or village which has a lottery 
established under the Nebraska County and City Lottery Act, only those net proceeds which are 
actually received by the county, city, or village from a licensed lottery operator shall be considered 
public funds, and public funds shall not include amounts awarded as prizes; 

(8) Adopted budget statement means a proposed budget statement which has been 
adopted or amended and adopted as provided in section 13-506. Such term shall include additions, 
if any, to an adopted budget statement made by a revised budget which has been adopted as 
provided in section 13-511; 

(9) Special reserve fund means any special fund set aside by the governing body for a 
particular purpose and not available for expenditure for any other purpose. Funds created for (a) the 
retirement of bonded indebtedness, (b) the funding of employee pension plans, (c) the purposes of 
the Political Subdivisions Self-Funding Benefits Act, (d) the purposes of the Local Option 
Municipal Economic Development Act, (e) voter-approved sinking funds, or (f) statutorily 
authorized sinking funds shall be considered special reserve funds; 

(10) Biennial period means the two fiscal years comprising a biennium commencing in 
odd-numbered or even-numbered years used by a city, village, or natural resources district in 
determining and carrying on its financial and taxing affairs; and 

(11) Biennial budget means (a) a budget by a city of the primary or metropolitan class 
that adopts a charter provision providing for a biennial period to determine and carry on the city’s 
financial and taxing affairs, (b) a budget by a city of the first or second class or village that provides 
for a biennial period to determine and carry on the city’s or village’s financial and taxing affairs, or 
(c) a budget by a natural resources district that provides for a biennial period to determine and carry 
on the natural resources district’s financial and taxing affairs. 

13-504 
Proposed budget statement; contents; corrections; cash reserve; limitation. 

(1) Each governing body shall annually or biennially, as the case may be, prepare a 
proposed budget statement on forms prescribed and furnished by the auditor. The proposed budget 
statement shall be made available to the public by the political subdivision prior to publication of 
the notice of the hearing on the proposed budget statement pursuant to section 13-506. A proposed 
budget statement shall contain the following information, except as provided by state law: 

(a) For the immediately preceding fiscal year or biennial period, the revenue from all 
sources, including motor vehicle taxes, other than revenue received from personal and real property 



taxation, allocated to the funds and separately stated as to each such source: The unencumbered 
cash balance at the beginning and end of the year or biennial period; the amount received by 
taxation of personal and real property; and the amount of actual expenditures; 

(b) For the current fiscal year or biennial period, actual and estimated revenue from all 
sources, including motor vehicle taxes, allocated to the funds and separately stated as to each such 
source: The actual unencumbered cash balance available at the beginning of the year or biennial 
period; the amount received from personal and real property taxation; and the amount of actual and 
estimated expenditures, whichever is applicable. Such statement shall contain the cash reserve for 
each fiscal year or biennial period and shall note whether or not such reserve is encumbered. Such 
cash reserve projections shall be based upon the actual experience of prior years or biennial periods. 
The cash reserve shall not exceed fifty percent of the total budget adopted exclusive of capital 
outlay items; 

(c) For the immediately ensuing fiscal year or biennial period, an estimate of revenue 
from all sources, including motor vehicle taxes, other than revenue to be received from taxation of 
personal and real property, separately stated as to each such source: The actual or estimated 
unencumbered cash balances, whichever is applicable, to be available at the beginning of the year or 
biennial period; the amounts proposed to be expended during the year or biennial period; and the 
amount of cash reserve, based on actual experience of prior years or biennial periods, which cash 
reserve shall not exceed fifty percent of the total budget adopted exclusive of capital outlay items; 

(d) A statement setting out separately the amount sought to be raised from the levy of a 
tax on the taxable value of real property (i) for the purpose of paying the principal or interest on 
bonds issued by the governing body and (ii) for all other purposes; 

(e) A uniform summary of the proposed budget statement, including each proprietary 
function fund included in a separate proprietary budget statement prepared pursuant to the 
Municipal Proprietary Function Act, and a grand total of all funds maintained by the governing 
body; 

(f) For municipalities, a list of the proprietary functions which are not included in the 
budget statement. Such proprietary functions shall have a separate budget statement which is 
approved by the city council or village board as provided in the Municipal Proprietary Function 
Act; and 

(g) For school districts and educational service units, a separate identification and 
description of all current and future costs to the school district or educational service unit which are 
reasonably anticipated as a result of any contract, and any adopted amendments thereto, for 
superintendent services to be rendered to such school district or administrator services to be 
rendered to such educational service unit. 

(2) The actual or estimated unencumbered cash balance required to be included in the 
budget statement by this section shall include deposits and investments of the political subdivision 
as well as any funds held by the county treasurer for the political subdivision and shall be accurately 
stated on the proposed budget statement. 

(3) The political subdivision shall correct any material errors in the budget statement 
detected by the auditor or by other sources. 



13-505 
Proposed budget statement; estimated expenditures; unencumbered balances; estimated 

income. 

The estimated expenditures plus the required cash reserve for the ensuing fiscal year or 
biennial period less all estimated and actual unencumbered balances at the beginning of the year or 
biennial period and less the estimated income from all sources, including motor vehicle taxes, other 
than taxation of personal and real property shall equal the amount to be received from taxes, and 
such amount shall be shown on the proposed budget statement pursuant to section 13-504. The 
amount to be raised from taxation of personal and real property, as determined above, plus the 
estimated revenue from other sources, including motor vehicle taxes, and the unencumbered 
balances shall equal the estimated expenditures, plus the necessary required cash reserve, for the 
ensuing year or biennial period. 

13-506 
Proposed budget statement; notice; hearing; adoption; certify to board; exceptions; file 

with auditor. 

(1) Each governing body shall each year or biennial period conduct a public hearing on 
its proposed budget statement. Notice of place and time of such hearing, together with a summary 
of the proposed budget statement, shall be published at least five days prior to the date set for 
hearing in a newspaper of general circulation within the governing body's jurisdiction. When the 
total operating budget, not including reserves, does not exceed ten thousand dollars per year or 
twenty thousand dollars per biennial period, the proposed budget summary may be posted at the 
governing body's principal headquarters. After such hearing, the proposed budget statement shall be 
adopted, or amended and adopted as amended, and a written record shall be kept of such hearing. 
The amount to be received from personal and real property taxation shall be certified to the levying 
board after the proposed budget statement is adopted or is amended and adopted as amended. If the 
levying board represents more than one county, a member or a representative of the governing 
board shall, upon the written request of any represented county, appear and present its budget at the 
hearing of the requesting county. The certification of the amount to be received from personal and 
real property taxation shall specify separately (a) the amount to be applied to the payment of 
principal or interest on bonds issued by the governing body and (b) the amount to be received for all 
other purposes. If the adopted budget statement reflects a change from that shown in the published 
proposed budget statement, a summary of such changes shall be published within twenty days after 
its adoption in the manner provided in this section, but without provision for hearing, setting forth 
the items changed and the reasons for such changes. 

(2) Upon approval by the governing body, the budget shall be filed with the auditor. The 
auditor may review the budget for errors in mathematics, improper accounting, and noncompliance 
with the Nebraska Budget Act or sections 13-518 to 13-522. If the auditor detects such errors, he or 
she shall immediately notify the governing body of such errors. The governing body shall correct 
any such error as provided in section 13-511. Warrants for the payment of expenditures provided in 
the budget adopted under this section shall be valid notwithstanding any errors or noncompliance 
for which the auditor has notified the governing body. 



(B) POWER DISTRICTS AND AGENCIES 

13-516 
Public power district; public power and irrigation district; rural power district; power 

project agency; proposed budget; contents; notice; meeting; changes. 

A public power district or public power and irrigation district organized pursuant to 
Chapter 70, article 6, a rural power district organized pursuant to Chapter 70, article 8, or any 
agency created pursuant to sections 18-2426 to 18-2434 shall prepare in writing each year a 
proposed budget which shall include at a minimum: Revenue from all sources separately stated as to 
each source and expenditures from the prior two years; estimates of the current year’s revenue from 
all sources separately stated as to each source and expenditures; and a summary which outlines the 
fiscal policy of the district or agency for the period covered by the budget. Such proposed budget 
shall be available for inspection by the general public at each district’s or agency’s principal 
headquarters at least seven days prior to the meeting of the board of directors at which such budget 
is to be adopted. The budget shall be in a form approved by the Nebraska Power Review Board. 

Notice of the place and time of such meeting of the board of directors shall be published at 
least seven days prior to the date set for such meeting in a newspaper of general circulation within 
the district or agency. The notice shall include a statement that the proposed budget is available for 
public inspection and the location where it is available. Any changes to the proposed budget made 
between the date the proposed budget is made available for public inspection and the date of the 
board meeting shall be added to the proposed budget at the principal headquarters of the district or 
agency prior to the board meeting. At such meeting the public shall have an opportunity to testify 
before the proposed budget is adopted, and a written record shall be kept of such meeting. If the 
adopted budget reflects a change from that shown in the proposed budget a summary of such 
changes shall be available for inspection at the principal headquarters of such district or agency. 

13-518 
Terms, defined. 

For purposes of sections 13-518 to 13-522: 
(1) Allowable growth means (a) for governmental units other than community colleges, 

the percentage increase in taxable valuation in excess of the base limitation established under 
section 77-3446, if any, due to improvements to real property as a result of new construction, 
additions to existing buildings, any improvements to real property which increase the value of such 
property, and any increase in valuation due to annexation and any personal property valuation over 
the prior year and (b) for community colleges, the percentage increase in excess of the base 
limitation, if any, in full-time equivalent students from the second year to the first year preceding 
the year for which the budget is being determined; 

(2) Capital improvements means (a) acquisition of real property or (b) acquisition, 
construction, or extension of any improvements on real property; 

(3) Governing body has the same meaning as in section 13-503; 
(4) Governmental unit means every political subdivision which has authority to levy a 

property tax or authority to request levy authority under section 77-3443 except sanitary and 
improvement districts which have been in existence for five years or less and school districts; 

(5) Qualified sinking fund means a fund or funds maintained separately from the general 
fund to pay for acquisition or replacement of tangible personal property with a useful life of five 
years or more which is to be undertaken in the future but is to be paid for in part or in total in 
advance using periodic payments into the fund. The term includes sinking funds under subdivision 
(13) of section 35-508 for firefighting and rescue equipment or apparatus; 



(6) Restricted funds means (a) property tax, excluding any amounts refunded to 
taxpayers, (b) payments in lieu of property taxes, (c) local option sales taxes, (d) motor vehicle 
taxes, (e) state aid, (f) transfers of surpluses from any user fee, permit fee, or regulatory fee if the 
fee surplus is transferred to fund a service or function not directly related to the fee and the costs of 
the activity funded from the fee, (g) any funds excluded from restricted funds for the prior year 
because they were budgeted for capital improvements but which were not spent and are not 
expected to be spent for capital improvements, (h) the tax provided in sections 77-27,223 to 
77-27,227 beginning in the second fiscal year in which the county will receive a full year of 
receipts, and (i) any excess tax collections returned to the county under section 77-1776. Funds 
received pursuant to the nameplate capacity tax levied under section 77-6203 for the first five years 
after a renewable energy generation facility has been commissioned are nonrestricted funds; and 

(7) State aid means: 
(a) For all governmental units, state aid paid pursuant to sections 60-3,202 and 77-3523 

and reimbursement provided pursuant to section 77-1239; 
(b) For municipalities, state aid to municipalities paid pursuant to sections 18-2605, 

39-2501 to 39-2520, 60-3,190, and 77-27,139.04 and insurance premium tax paid to municipalities; 
(c) For counties, state aid to counties paid pursuant to sections 39-2501 to 39-2520 and 

60-3,184 to 60-3,190, insurance premium tax paid to counties, and reimbursements to counties from 
funds appropriated pursuant to section 29-3933; 

(d) For community colleges, (i) for fiscal years 2010-11, 2011-12, and 2012-13, state aid 
to community colleges paid pursuant to section 90-517 and (ii) for fiscal year 2013-14 and each 
fiscal year thereafter, state aid to community colleges paid pursuant to the Community College Aid 
Act; 

(e) For educational service units, state aid appropriated under sections 79-1241.01 and 
79-1241.03; and 

(f) For local public health departments as defined in section 71-1626, state aid as 
distributed under section 71-1628.08. 

ARTICLE 6: FINANCES 

13-606 
Financial statements; filing requirements. 

Every governing body of any political subdivision that is required by law to submit to an 
audit of its accounts shall provide and file with its secretary or clerk, in the year of its organization 
and each year thereafter, not later than August 1 of each year, financial statements showing its 
actual and budgeted figures for the most recently completed fiscal year. 

13-609 
Electronic payments; acceptance; conditions. 

(1) Any county treasurer, county official, or political subdivision official may accept 
credit cards, charge cards, or debit cards, whether presented in person or electronically, or electronic 
funds transfers as a method of cash payment of any tax, levy, excise, duty, custom, toll, interest, 
penalty, fine, license, fee, or assessment of whatever kind or nature, whether general or special, as 
provided by section 77-1702. 

(2) The total amount of such taxes, levies, excises, duties, customs, tolls, interest, 
penalties, fines, licenses, fees, or assessments of whatever kind or nature, whether general or 
special, paid for by credit card, charge card, debit card, or electronic funds transfer shall be 
collected by the county treasurer, county official, or political subdivision official. 



(3) Any political subdivision operating a facility in a proprietary capacity may choose to 
accept credit cards, charge cards, or debit cards, whether presented in person or electronically, or 
electronic funds transfers as a means of cash` payment and may adjust the price for services to 
reflect the handling and payment costs. 

(4) The county treasurer, county official, or political subdivision official shall obtain, for 
each transaction, authorization for use of any credit card, charge card, or debit card used pursuant to 
this section from the financial institution, vending service company, credit card or charge card 
company, or third-party merchant bank providing such service. 

(5) The types of credit cards, charge cards, or debit cards accepted and the payment 
services provided shall be determined by the State Treasurer and the Director of Administrative 
Services with the advice of a committee convened by the State Treasurer and the director. The 
committee shall consist of the State Treasurer, the Tax Commissioner, the director, and 
representatives from counties, cities, and other political subdivisions as may be appropriate. The 
committee shall develop recommendations for the contracting of such services. The State Treasurer 
and the director shall contract with one or more credit card, charge card, or debit card companies or 
third-party merchant banks for services on behalf of the state and those counties, cities, and political 
subdivisions that choose to participate in the state contract for such services. The State Treasurer 
and the director shall consider, for purposes of this section, any negotiated discount, processing, or 
transaction fee imposed by a credit card, charge card, or debit card company or third-party merchant 
bank as an administrative expense. Counties, cities, and other political subdivisions that choose not 
to participate in the state contract may choose types of credit cards, charge cards, and debit cards 
and may negotiate and contract independently or collectively as a governmental entity with one or 
more financial institutions, vending service companies, credit card, charge card, or debit card 
companies, or third-party merchant banks for the provision of such services. All county officials 
within each county choosing to accept credit cards, charge cards, and debit cards shall contract for 
services through the same financial institutions, vending service companies, credit card, charge 
card, or debit card companies, or third-party merchant banks for the provision of such services. 
County officials who accept credit cards, charge cards, and debit cards shall notify the county board 
of such decision and the discount or administrative fees charged for such service. 

(6) A county treasurer, county official, or political subdivision official authorizing 
acceptance of credit card or charge card payments shall be authorized but not required to impose a 
surcharge or convenience fee upon the person making a payment by credit card or charge card so as 
to wholly or partially offset the amount of any discount or administrative fees charged to the 
political subdivision, but the surcharge or convenience fee shall not exceed the surcharge or 
convenience fee imposed by the credit card or charge card companies or third-party merchant banks 
which have contracted under subsection (5) of this section. The surcharge or convenience fee shall 
be applied only when allowed by the operating rules and regulations of the credit card or charge 
card involved or when authorized in writing by the credit card or charge card company involved. 
When a person elects to make a payment to a political subdivision by credit card or charge card and 
such a surcharge or convenience fee is imposed, the payment of such surcharge or convenience fee 
shall be deemed voluntary by such person and shall be in no case refundable. If a payment is made 
electronically by credit card, charge card, debit card, or electronic funds transfer as part of a system 
for providing or retrieving information electronically, the county treasurer, county official, or 
political subdivision official shall be authorized but not required to impose an additional surcharge 
or convenience fee upon the person making a payment. 

(7) For purposes of this section, electronic funds transfer means the movement of funds 
by nonpaper means, usually through a payment system, including, but not limited to, an automated 
clearinghouse or the Federal Reserve’s Fedwire system. 



13-610 
Purchasing card program; authorized; requirements; governing body; duties. 

(1) A political subdivision, through its governing body, may create its own purchasing 
card program. The governing body shall determine the type of purchasing card or cards utilized in 
the purchasing card program and shall approve or disapprove those persons who will be assigned a 
purchasing card. Under the direction of its governing body, any political subdivision may contract 
with one or more financial institutions, card-issuing banks, credit card companies, charge card 
companies, debit card companies, or third-party merchant banks capable of operating the 
purchasing card program on behalf of the political subdivision. Expenses associated with the 
political subdivision’s purchasing card program shall be considered, for purposes of this section, as 
an administrative or operational expense. 

(2) Any political subdivision may utilize its purchasing card program for the purchase of 
goods and services for and on behalf of the political subdivision. 

(3) Vendors accepting a political subdivision’s purchasing card shall obtain 
authorization for all transactions. Authorization shall be from the financial institution, card-issuing 
bank, credit card company, charge card company, debit card company, or third-party merchant bank 
contracted to provide such service to the political subdivision. Each transaction shall be authorized 
in accordance with the instructions provided by the political subdivision. 

(4) An itemized receipt for purposes of tracking expenditures shall accompany all 
purchasing card purchases. In the event that a receipt does not accompany such a purchase, 
purchasing card privileges shall be temporarily or permanently suspended in accordance with rules 
and regulations adopted and promulgated by the political subdivision. 

(5) Upon the termination or suspension of employment of an individual using a 
purchasing card, such individual’s purchasing card account shall be immediately closed and he or 
she shall return the purchasing card to the political subdivision. 

(6) No officer or employee of a political subdivision shall use a political subdivision 
purchasing card for any unauthorized use as determined by the governing body. 

ARTICLE 8: INTERLOCAL COOPERATION ACT 

13-801 
Act, how cited. 

Sections 13-801 to 13-827 shall be known and may be cited as the Interlocal Cooperation 
Act. 

13-802 
Purpose of act. 

It is the purpose of the Interlocal Cooperation Act to permit local governmental units to 
make the most efficient use of their taxing authority and other powers by enabling them to 
cooperate with other localities on a basis of mutual advantage and thereby to provide services and 
facilities in a manner and pursuant to forms of governmental organization that will accord best with 
geographic, economic, population, and other factors influencing the needs and development of local 
communities. 

13-803 
Terms, defined. 

(1) Joint entity shall mean an entity created by agreement pursuant to section 13-804; 
(2) Public agency shall mean any county, city, village, school district, or agency of the 

state government or of the United States, any drainage district, sanitary and improvement district, or 



other municipal corporation or political subdivision of this state, and any political subdivision of 
another state; 

(3) Public safety services shall mean public services for the protection of persons or 
property. Public safety services shall include law enforcement, fire protection, and emergency 
response services; and 

(4) State shall mean a state of the United States and the District of Columbia. 

13-804 
Public agencies; powers; agreements. 

(1) Any power or powers, privileges, or authority exercised or capable of exercise by a 
public agency of this state may be exercised and enjoyed jointly with any other public agency of 
this state and jointly with any public agency of any other state or of the United States to the extent 
that laws of such other state or of the United States permit such joint exercise or enjoyment. Any 
agency of state government when acting jointly with any public agency may exercise and enjoy all 
of the powers, privileges, and authority conferred by the Interlocal Cooperation Act upon a public 
agency. 

(2) Any two or more public agencies may enter into agreements with one another for 
joint or cooperative action pursuant to the Interlocal Cooperation Act. Appropriate action by 
ordinance, resolution, or otherwise pursuant to law of the governing bodies of the participating 
public agencies shall be necessary before any such agreement may enter into force. 

(3) Any such agreement shall specify the following: 
(a) Its duration; 
(b) The general organization, composition, and nature of any separate legal or 

administrative entity created by the agreement together with the powers delegated to the entity; 
(c) Its purpose or purposes; 
(d) The manner of financing the joint or cooperative undertaking and of establishing and 

maintaining a budget; 
(e) The permissible method or methods to be employed in accomplishing the partial or 

complete termination of the agreement and for disposing of property upon such partial or complete 
termination; 

(f) The manner of levying, collecting, and accounting for any tax authorized under 
sections 13-318 to 13-326 or 13-2813 to 13-2816; and 

(g) Any other necessary and proper matters. 
(4) In the event that the agreement does not establish a separate legal entity to conduct 

the joint or cooperative undertaking, the agreement shall, in addition to items enumerated in 
subsection (3) of this section, contain the following: 

(a) Provision for an administrator or a joint board responsible for administering the joint 
or cooperative undertaking. In the case of a joint board, the public agencies party to the agreement 
shall be represented; and 

(b) The manner of acquiring, holding, and disposing of real and personal property used 
in the joint or cooperative undertaking. 

(5) No agreement made pursuant to the Interlocal Cooperation Act shall relieve any 
public agency of any obligation or responsibility imposed upon it by law except to the extent of 
actual and timely performance by a joint board or other legal or administrative entity created by an 
agreement made pursuant to the act, which performance may be offered in satisfaction of the 
obligation or responsibility. 

(6) In the event that an agreement made pursuant to this section creates a joint entity, 
such joint entity shall be subject to control by its members in accordance with the terms of the 
agreement; shall constitute a separate public body corporate and politic of this state, exercising 



public powers and acting on behalf of the public agencies which are parties to such agreement; and 
shall have power (a) to sue and be sued, (b) to have a seal and alter the same at pleasure or to 
dispense with its necessity, (c) to make and execute contracts and other instruments necessary or 
convenient to the exercise of its powers, and (d) from time to time, to make, amend, and repeal 
bylaws, rules, and regulations, not inconsistent with the Interlocal Cooperation Act and the 
agreement providing for its creation, to carry out and effectuate its powers and purposes. 

(7) No entity created by local public agencies pursuant to the Interlocal Cooperation Act 
shall be considered a state agency, and no employee of such an entity shall be considered a state 
employee. 

(8) Any governing body as defined in section 13-503 which is a party to an agreement 
made pursuant to the Interlocal Cooperation Act shall provide information to the Auditor of Public 
Accounts regarding such agreements as required in section 13-513. 

13-805 
Public agencies; submission of agreements for approval; when. 

In the event that an agreement made pursuant to the Interlocal Cooperation Act deals in 
whole or in part with the provision of services or facilities with regard to which an officer or agency 
of the state government has constitutional or statutory powers of control, the agreement shall, as a 
condition precedent to its entry into force, be submitted to the state officer or agency having such 
power of control and shall be approved or disapproved by the officer or agency as to all matters 
within the officer’s or agency’s jurisdiction. 

13-806 
Public agencies; appropriation of funds; supply personnel. 

Any public agency entering into an agreement pursuant to the Interlocal Cooperation Act 
may appropriate funds and may sell, lease, give, or otherwise supply the administrative joint board, 
joint entity, or other legal or administrative entity created to operate the joint or cooperative 
undertaking by providing such personnel or services therefor as may be within its legal power to 
furnish. 

13-807 
Public agencies; contracts authorized; contents. 

Any one or more public agencies may contract with any one or more other public agencies 
to perform any governmental service, activity, or undertaking which at least one of the public 
agencies entering into the contract is authorized by law to perform. Such contract shall be 
authorized by the governing body of each party to the contract. Such contract shall set forth fully as 
provided in the Interlocal Cooperation Act the purposes, powers, rights, objectives, and 
responsibilities of the contracting parties. 

13-824.01 
Contracts relating to electric generating facilities and resulted facilities; estimated cost; 

bid procedure; advertising; purchases authorized without advertising or sealed bidding. 

(1) A joint entity shall cause estimates of the costs to be made by some competent 
engineer or engineers before the joint entity enters into any contract for the construction, 
management, ownership, maintenance, or purchase of an electric generating facility and related 
facilities. 

(2) If the estimated cost exceeds the sum of one hundred thousand dollars, no such 
contract shall be entered into without advertising for sealed bids. 



(3)(a) The provisions of subsection (2) of this section and sections 13-824.02 and 
13-824.03 relating to sealed bids shall not apply to contracts entered into by a joint entity in the 
exercise of its rights and powers relating to radioactive material or the energy therefrom, any 
technologically complex or unique equipment, equipment or supplemental labor procurement from 
an electric utility or from or through an electric utility alliance, or any maintenance or repair if: 

(i) The engineer or engineers certify that, by reason of the nature of the subject matter 
of the contract, compliance with subsection (2) of this section would be impractical or not in the 
public interest; 

(ii) The engineer’s certification is approved by a two-thirds vote of the governing body 
of the joint entity; and 

(iii) The joint entity advertises notice of its intention to enter into such contract, the 
general nature of the proposed work, and the name of the person to be contacted for additional 
information by anyone interested in contracting for such work. 

(b) Any contract for which the governing body has approved an engineer’s certificate 
described in subdivision (a) of this subsection shall be advertised in three issues, not less than seven 
days between issues, in one or more newspapers of general circulation in the municipality or county 
where the principal office or place of business of the joint entity is located, or if no newspaper is so 
published then in a newspaper qualified to carry legal notices having general circulation therein, and 
in such additional newspapers or trade or technical periodicals as may be selected by the governing 
body in order to give proper notice of its intention to enter into such contract, and any such contract 
shall not be entered into prior to twenty days after the last advertisement. 

(4) The provisions of subsection (2) of this section and sections 13-824.02 and 
13-824.03 shall not apply to contracts in excess of one hundred thousand dollars entered into for the 
purchase of any materials, machinery, or apparatus to be used in facilities described in subsection 
(1) of this section if, after advertising for sealed bids: 

(a) No responsive bids are received; or 
(b) The governing body of the joint entity determines that all bids received are in excess 

of the fair market value of the subject matter of such bids. 
(5) Notwithstanding any other provision of subsection (2) of this section or sections 

13-824.02 and 13-824.03, a joint entity may, without advertising or sealed bidding, purchase 
replacement parts or services relating to such replacement parts for any generating unit, transformer, 
or other transmission and distribution equipment from the original manufacturer of such equipment 
upon certification by an engineer or engineers that such manufacturer is the only available source of 
supply for such replacement parts or services and that such purchase is in compliance with 
standards established by the governing body of the joint entity. A written statement containing such 
certification and a description of the resulting purchase of replacement parts or services from the 
original manufacturer shall be submitted to the joint entity by the engineer or engineers certifying 
the purchase for the governing body’s approval. After such certification, but not necessarily before 
the governing body’s review, notice of any such purchase shall be published once a week for at 
least three consecutive weeks in one or more newspapers of general circulation in the municipality 
or county where the principal office or place of business of the joint entity is located and published 
in such additional newspapers or trade or technical periodicals as may be selected by the governing 
body in order to give proper notice of such purchase. 

(6) Notwithstanding any other provision of subsection (2) of this section or sections 
13-824.02 and 13-824.03, a joint entity may, without advertising or sealed bidding, purchase used 
equipment and materials on a negotiated basis upon certification by an engineer that such 
equipment is or such materials are in compliance with standards established by the governing body. 
A written statement containing such certification shall be submitted to the joint entity by the 
engineer for the governing body’s approval. 



13-825 
Act, how construed.  

The provisions of the Interlocal Cooperation Act shall be deemed to provide an additional, 
alternative, and complete method for the doing of the things authorized by the act and shall be 
deemed and construed to be supplemental and additional to, and not in derogation of, powers 
conferred upon political subdivisions, agencies, and others by law. Insofar as the provisions of the 
Interlocal Cooperation Act are inconsistent with the provisions of any general or special law, 
administrative order, or regulation, the provisions of the Interlocal Cooperation Act shall be 
controlling. 

13-826 
Pledge of state.  

The State of Nebraska does hereby pledge to and agree with the holders of any bonds and 
with those persons who may enter into contracts with any joint entity or political subdivision under 
the Interlocal Cooperation Act that the state will not alter, impair, or limit the rights thereby vested 
until the bonds, together with applicable interest, are fully met and discharged and such contracts 
are fully performed. Nothing contained in the Interlocal Cooperation Act shall preclude such 
alteration, impairment, or limitation if and when adequate provisions are made by law for the 
protection of the holders of the bonds or persons entering into contracts with any joint entity or 
political subdivision. Each joint entity and political subdivision may include this pledge and 
undertaking for the state in such bonds or contracts. 

13-827 
Act, liberal construction. 

The Interlocal Cooperation Act is necessary for the welfare of the state and its inhabitants 
and shall be construed liberally to effect its purposes. 

ARTICLE 9: POLITICAL SUBDIVISIONS TORT CLAIMS ACT 

13-901 
Act, how cited. 

Sections 13-901 to 13-928 shall be known and may be cited as the Political Subdivisions 
Tort Claims Act. 

13-902 
Legislative declarations. 

The Legislature hereby declares that no political subdivision of the State of Nebraska shall 
be liable for the torts of its officers, agents, or employees, and that no suit shall be maintained 
against such political subdivision or its officers, agents, or employees on any tort claim except to 
the extent, and only to the extent, provided by the Political Subdivisions Tort Claims Act. The 
Legislature further declares that it is its intent and purpose through this enactment to provide 
uniform procedures for the bringing of tort claims against all political subdivisions, whether 
engaging in governmental or proprietary functions, and that the procedures provided by the act shall 
be used to the exclusion of all others. 



13-903 
Terms, defined. 

For purposes of the Political Subdivisions Tort Claims Act and sections 16-727, 16-728, 
23-175, 39-809, and 79-610, unless the context otherwise requires: 

(1) Political subdivision shall include villages, cities of all classes, counties, school 
districts, learning communities, public power districts, and all other units of local government, 
including entities created pursuant to the Interlocal Cooperation Act or Joint Public Agency Act. 
Political subdivision shall not be construed to include any contractor with a political subdivision; 

(2) Governing body shall mean the village board of a village, the city council of a city, 
the board of commissioners or board of supervisors of a county, the board of directors of a public 
power district, the governing board or other governing body of an entity created pursuant to the 
Interlocal Cooperation Act or Joint Public Agency Act, and any duly elected or appointed body 
holding the power and authority to determine the appropriations and expenditures of any other unit 
of local government; 

(3) Employee of a political subdivision shall mean any one or more officers or 
employees of the political subdivision or any agency of the subdivision and shall include members 
of the governing body, duly appointed members of boards or commissions when they are acting in 
their official capacity, volunteer firefighters, and volunteer rescue squad personnel. Employee shall 
not be construed to include any contractor with a political subdivision; and 

(4) Tort claim shall mean any claim against a political subdivision for money only on 
account of damage to or loss of property or on account of personal injury or death, caused by the 
negligent or wrongful act or omission of any employee of the political subdivision, while acting 
within the scope of his or her office or employment, under circumstances in which the political 
subdivision, if a private person, would be liable to the claimant for such damage, loss, injury, or 
death but shall not include any claim accruing before January 1, 1970. 

13-904 
Governing body; powers. 

Authority is hereby conferred upon the governing body of any political subdivision to 
consider, ascertain, adjust, compromise, settle, determine, and allow any tort claim as defined in the 
Political Subdivisions Tort Claims Act and sections 16-727, 16-728, 23-175, 39-809, and 79-610. 

13-905 
Tort claims; filing; requirements. 

All tort claims under the Political Subdivisions Tort Claims Act and sections 16-727, 
16-728, 23-175, 39-809, and 79-610 shall be filed with the clerk, secretary, or other official whose 
duty it is to maintain the official records of the political subdivision, or the governing body of a 
political subdivision may provide that such claims may be filed with the duly constituted law 
department of such subdivision. It shall be the duty of the official with whom the claim is filed to 
present the claim to the governing body. All such claims shall be in writing and shall set forth the 
time and place of the occurrence giving rise to the claim and such other facts pertinent to the claim 
as are known to the claimant. 

13-906 
Civil suit; when permitted. 

No suit shall be permitted under the Political Subdivisions Tort Claims Act and sections 
16-727, 16-728, 23-175, 39-809, and 79-610 unless the governing body of the political subdivision 
has made final disposition of the claim, except that if the governing body does not make final 
disposition of a claim within six months after it is filed, the claimant may, by notice in writing, 



withdraw the claim from consideration of the governing body and begin suit under such act and 
sections. 

13-907 
Jurisdiction; venue; procedure; appeal. 

Jurisdiction, venue, procedure, and rights of appeal in all suits brought under the Political 
Subdivisions Tort Claims Act and sections 16-727, 16-728, 23-175, 39-809, and 79-610 shall be 
determined in the same manner as if the suits involved private individuals, except that such suits 
shall be heard and determined by the appropriate court without a jury. 

13-908 
Political subdivision; liability; no writ of execution; offer of settlement; effect. 

Except as otherwise provided in the Political Subdivisions Tort Claims Act, in all suits 
brought under the act the political subdivision shall be liable in the same manner and to the same 
extent as a private individual under like circumstances, except that no writ of execution shall issue 
against a political subdivision. Disposition of or offer to settle any claim made under the act shall 
not be competent evidence of liability of the political subdivision or any employee or the amount of 
damages. 

13-909 
Final judgment; effect. 

Final judgment in any suit under the Political Subdivisions Tort Claims Act and sections 
16-727, 16-728, 23-175, 39-809, and 79-610 shall constitute a complete bar to any action by the 
claimant, by reason of the same subject matter, against the employee of the political subdivision 
whose act or omission gave rise to the claim, but this section shall not apply if the court rules that 
the claim is not permitted under such act and sections. 

13-910 
Act and sections; exemptions. 

The Political Subdivisions Tort Claims Act and sections 16-727, 16-728, 23-175, 39-809, 
and 79-610 shall not apply to: 

(1) Any claim based upon an act or omission of an employee of a political subdivision, 
exercising due care, in the execution of a statute, ordinance, or officially adopted resolution, rule, or 
regulation, whether or not such statute, ordinance, resolution, rule, or regulation is valid; 

(2) Any claim based upon the exercise or performance of or the failure to exercise or 
perform a discretionary function or duty on the part of the political subdivision or an employee of 
the political subdivision, whether or not the discretion is abused; 

(3) Any claim based upon the failure to make an inspection or making an inadequate or 
negligent inspection of any property other than property owned by or leased to such political 
subdivision to determine whether the property complies with or violates any statute, ordinance, rule, 
or regulation or contains a hazard to public health or safety unless the political subdivision had 
reasonable notice of such hazard or the failure to inspect or inadequate or negligent inspection 
constitutes a reckless disregard for public health or safety; 

(4) Any claim based upon the issuance, denial, suspension, or revocation of or failure or 
refusal to issue, deny, suspend, or revoke any permit, license, certificate, or order. Nothing in this 
subdivision shall be construed to limit a political subdivision’s liability for any claim based upon 
the negligent execution by an employee of the political subdivision in the issuance of a certificate of 
title under the Motor Vehicle Certificate of Title Act and the State Boat Act; 



(5) Any claim arising with respect to the assessment or collection of any tax or fee or the 
detention of any goods or merchandise by any law enforcement officer; 

(6) Any claim caused by the imposition or establishment of a quarantine by the state or a 
political subdivision, whether such quarantine relates to persons or property; 

(7) Any claim arising out of assault, battery, false arrest, false imprisonment, malicious 
prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract 
rights; 

(8) Any claim by an employee of the political subdivision which is covered by the 
Nebraska Workers’ Compensation Act; 

(9) Any claim arising out of the malfunction, destruction, or unauthorized removal of 
any traffic or road sign, signal, or warning device unless it is not corrected by the political 
subdivision responsible within a reasonable time after actual or constructive notice of such 
malfunction, destruction, or removal. Nothing in this subdivision shall give rise to liability arising 
from an act or omission of any political subdivision in placing or removing any traffic or road signs, 
signals, or warning devices when such placement or removal is the result of a discretionary act of 
the political subdivision; 

(10) Any claim arising out of snow or ice conditions or other temporary conditions caused 
by nature on any highway as defined in section 60-624, bridge, public thoroughfare, or other public 
place due to weather conditions. Nothing in this subdivision shall be construed to limit a political 
subdivision’s liability for any claim arising out of the operation of a motor vehicle by an employee 
of the political subdivision while acting within the course and scope of his or her employment by 
the political subdivision; 

(11) Any claim arising out of the plan or design for the construction of or an improvement 
to any highway as defined in such section or bridge, either in original construction or any 
improvement thereto, if the plan or design is approved in advance of the construction or 
improvement by the governing body of the political subdivision or some other body or employee 
exercising discretionary authority to give such approval; 

(12) Any claim arising out of the alleged insufficiency or want of repair of any highway 
as defined in such section, bridge, or other public thoroughfare. Insufficiency or want of repair shall 
be construed to refer to the general or overall condition and shall not refer to a spot or localized 
defect. A political subdivision shall be deemed to waive its immunity for a claim due to a spot or 
localized defect only if (a) the political subdivision has had actual or constructive notice of the 
defect within a reasonable time to allow repair prior to the incident giving rise to the claim or (b) the 
claim arose during the time specified in a notice provided by the political subdivision pursuant to 
subsection (3) of section 39-1359 and the state or political subdivision had actual or constructive 
notice; or 

(13)(a) Any claim relating to recreational activities for which no fee is charged (i) resulting 
from the inherent risk of the recreational activity, (ii) arising out of a spot or localized defect of the 
premises unless the spot or localized defect is not corrected by the political subdivision leasing, 
owning, or in control of the premises within a reasonable time after actual or constructive notice of 
the spot or localized defect, or (iii) arising out of the design of a skatepark or bicycle motocross 
park constructed for purposes of skateboarding, inline skating, bicycling, or scootering that was 
constructed or reconstructed, reasonably and in good faith, in accordance with generally recognized 
engineering or safety standards or design theories in existence at the time of the construction or 
reconstruction. For purposes of this subdivision, a political subdivision shall be charged with 
constructive notice only when the failure to discover the spot or localized defect of the premises is 
the result of gross negligence. 

(b) For purposes of this subdivision: 
(i) Recreational activities include, but are not limited to, whether as a participant or 

spectator: Hunting, fishing, swimming, boating, camping, picnicking, hiking, walking, running, 



horseback riding, use of trails, nature study, waterskiing, winter sports, use of playground 
equipment, biking, roller blading, skateboarding, golfing, athletic contests; visiting, viewing, or 
enjoying entertainment events, festivals, or historical, archaeological, scenic, or scientific sites; and 
similar leisure activities; 

(ii) Inherent risk of recreational activities means those risks that are characteristic of, 
intrinsic to, or an integral part of the activity; 

(iii) Gross negligence means the absence of even slight care in the performance of a duty 
involving an unreasonable risk of harm; and 

(iv) Fee means a fee to participate in or be a spectator at a recreational activity. A fee 
shall include payment by the claimant to any person or organization other than the political 
subdivision only to the extent the political subdivision retains control over the premises or the 
activity. A fee shall not include payment of a fee or charge for parking or vehicle entry. 

(c) This subdivision, and not subdivision (3) of this section, shall apply to any claim 
arising from the inspection or failure to make an inspection or negligent inspection of premises 
owned or leased by the political subdivision and used for recreational activities. 

13-916 
Liability insurance; effect. 

The governing body of any political subdivision, including any school district, educational 
service unit, or community college, may purchase a policy of liability insurance insuring against all 
or any part of the liability which might be incurred under the Political Subdivisions Tort Claims Act 
and also may purchase insurance covering those claims specifically excepted from the coverage of 
the act by section 13-910. Any independent or autonomous board or commission in the political 
subdivision having authority to disburse funds for a particular purpose of the subdivision without 
approval of the governing body also may procure liability insurance within the field of its operation. 
The procurement of insurance shall constitute a waiver of the defense of governmental immunity as 
to those exceptions listed in section 13-910 to the extent and only to the extent stated in such policy. 
The existence or lack of insurance shall not be material in the trial of any suit except to the extent 
necessary to establish any such waiver. Whenever a claim or suit against a political subdivision is 
covered by liability insurance or by group self-insurance provided by a risk management pool, the 
provisions of the insurance policy on defense and settlement or the provisions of the agreement 
forming the risk management pool and related documents providing for defense and settlement of 
claims covered under such group self-insurance shall be applicable notwithstanding any inconsistent 
provisions of the act. 

13-917 
Award; acceptance; effect. 

Any award made pursuant to the authority granted by section 13-904 and accepted by the 
claimant and any final judgment in any suit brought pursuant to the Political Subdivisions Tort 
Claims Act and sections 16-727, 16-728, 23-175, 39-809, and 79-610 shall be final and conclusive 
on all officers of the political subdivision, except when procured by means of fraud. The acceptance 
by the claimant of such award shall be final and conclusive on the claimant and shall constitute a 
complete release by the claimant of any claim against the political subdivision and against the 
employee whose act or omission gave rise to the claim, by reason of the same subject matter. 



13-918 
Awards; judgments; payment. 

Any awards or judgments pursuant to the Political Subdivisions Tort Claims Act and 
sections 16-727, 16-728, 23-175, 39-809, and 79-610 shall be paid in the same manner as other 
claims against the political subdivision. If insufficient funds are available to pay such awards or 
judgments the governing body shall include sufficient funds in the budget for the next fiscal year or 
biennial period. If constitutional or statutory provisions prevent any political subdivision from 
budgeting sufficient funds to pay any judgment in its entirety, the governing body shall pay that 
portion that can be paid under the constitution and laws and then shall make application to the State 
Treasurer for the loan of sufficient funds to pay the judgment in full. When application is made for 
such a loan, the State Treasurer shall make such investigation as he or she deems necessary to 
determine the validity of the judgment and the inability of the political subdivision to make full 
payment on the judgment, and the period of time during which the political subdivision will be able 
to repay the loan. After determining that such loan will be proper, the State Treasurer shall make the 
loan from funds available for investment in the state treasury, which loan shall carry an interest rate 
of one-half of one percent per annum. The State Treasurer shall determine the schedule for 
repayment, and the governing body of the political subdivision shall annually budget and levy a 
sufficient amount to meet this schedule until the loan, with interest, has been repaid in full. 



CHAPTER 16. CITIES OF THE FIRST CLASS 

ARTICLE 1: INCORPORATION, EXTENSIONS, ADDITIONS, WARDS 

§ 16-117 Annexation; powers; procedure; hearing.  
§ 16-118 Annexation of land; deemed contiguous; when. 
§ 16-119 Annexation; extraterritorial property use; continuation.  
§ 16-120 Annexation; inhabitants; services; when.  
§ 16-121 Annexation; validation. 
§ 16-122 Annexation of city of the second class or village; conditions.  
§ 16-123 Annexation; powers; when restricted.  
§ 16-124 Annexation; succession to property, contracts, obligations, and choses in 

action. 
§ 16-125 Annexation; taxes, assessments, fines, licenses, fees, claims, demands; paid 

to and collection by city of the first class. 
§ 16-126 Taxes and special assessments; annexation; effect. 
§ 16-127 Annexation; pending actions at law or in equity; prosecution and defense by 

city of the first class. 
§ 16-128 Annexation; records, books, bonds, funds, and property; property of city of 

the first class; officers; termination.  
§ 16-129 Disconnection of property from corporate limits of city; procedure.  
§ 16-130 Annexation by city within county between 100,000 and 200,000 inhabitants; 

mayor and city council; powers; notice; contents; liability; limitation on 
action. 

 
 
ARTICLE 1: INCORPORATION, EXTENSIONS, ADDITIONS, WARDS  

16-117 
Annexation; powers; procedure; hearing.  

(1) Except as provided in sections 13-1111 to 13-1120 and 16-130 and subject to this 
section, the mayor and city council of a city of the first class may by ordinance at any time include 
within the corporate limits of such city any contiguous or adjacent lands, lots, tracts, streets, or 
highways as are urban or suburban in character and in such direction as may be deemed proper. 
Such grant of power shall not be construed as conferring power upon the mayor and city council to 
extend the limits of a city of the first class over any agricultural lands which are rural in character. 

(2) The invalidity of the annexation of any tract of land in one ordinance shall not affect 
the validity of the remaining tracts of land which are annexed by the ordinance and which otherwise 
conform to state law. 

(3) The city council proposing to annex land under the authority of this section shall first 
adopt both a resolution stating that the city is proposing the annexation of the land and a plan for 
extending city services to the land. The resolution shall state: 

(a) The time, date, and location of the public hearing required by subsection (5) of this 
section; 

(b) A description of the boundaries of the land proposed for annexation; and 
(c) That the plan of the city for the extension of city services to the land proposed for 

annexation is available for inspection during regular business hours in the office of the city clerk. 



(4) The plan adopted by the city council shall contain sufficient detail to provide a 
reasonable person with a full and complete understanding of the proposal for extending city services 
to the land proposed for annexation. The plan shall (a) state the estimated cost impact of providing 
the services to such land, (b) state the method by which the city plans to finance the extension of 
services to the land and how any services already provided to the land will be maintained, (c) 
include a timetable for extending services to the land proposed for annexation, and (d) include a 
map drawn to scale clearly delineating the land proposed for annexation, the current boundaries of 
the city, the proposed boundaries of the city after the annexation, and the general land-use pattern in 
the land proposed for annexation. 

(5) A public hearing on the proposed annexation shall be held within sixty days 
following the adoption of the resolution proposing to annex land to allow the city council to receive 
testimony from interested persons. The city council may recess the hearing, for good cause, to a 
time and date specified at the hearing. 

(6) A copy of the resolution providing for the public hearing shall be published in a legal 
newspaper in or of general circulation in the city at least once not less than ten days preceding the 
date of the public hearing. A map drawn to scale delineating the land proposed for annexation shall 
be published with the resolution. A copy of the resolution providing for the public hearing shall be 
sent by first-class mail following its passage to the school board of any school district in the land 
proposed for annexation. 

(7) Any owner of property contiguous or adjacent to a city of the first class may by 
petition request that such property be included within the corporate limits of such city. The mayor 
and city council may include such property within the corporate limits of the city without 
complying with subsections (3) through (6) of this section. 

(8) Notwithstanding the requirements of this section, the mayor and city council are not 
required to approve any petition requesting annexation or any resolution or ordinance proposing to 
annex land pursuant to this section. 

16-118 
Annexation of land; deemed contiguous; when.  

Lands, lots, tracts, streets, or highways shall be deemed contiguous although a stream, 
embankment, strip, or parcel of land not more than two hundred feet wide lies between the same 
and the corporate limits. 

16-119 
Annexation; extraterritorial property use; continuation.  

Any extraterritorial zoning regulations, property use regulations, or other laws, codes, rules, 
or regulations imposed upon any annexed lands by the city before such annexation shall continue in 
full force and effect until otherwise changed. 

16-120 
Annexation; inhabitants; services; when.  

The inhabitants of territories annexed by a city of the first class shall receive substantially 
the services of other inhabitants of such city as soon as practicable. Adequate plans and necessary 
city council action to furnish such services shall be adopted not later than one year after the date of 
annexation, and such inhabitants shall be subject to the ordinances and regulations of such city, 
except that the one-year period shall be tolled pending final court decision in any court action to 
contest such annexation. 



16-121 
Annexation; validation.  

Whenever a city of the first class lawfully reannexes territory which it had formerly annexed 
but which annexation was illegal because the statutes under which such original annexation was 
made were unconstitutional and void, (1) all contracts for public improvements, warrants and bonds 
issued by the city of the first class with respect to such territory and all payments made thereon shall 
thereby be validated, binding and legal upon such city of the first class in the same manner and with 
the same effect as if the original annexation had been lawful, (2) all obligations of any sanitary and 
improvement district assumed by a city of the first class with respect to such territory shall thereby 
be validated, binding and legal upon such city of the first class in the same manner and with the 
same effect as if the original annexation had been lawful, and (3) such city of the first class may 
issue bonds under the appropriate statutes relating to public improvements to refund the warrants, 
warrant interest and any unpaid cost with respect to public improvements referred to in subdivision 
(1) of this section in the same manner and with the same effect as if the original annexation had 
been lawful. 

16-122 
Annexation of city of the second class or village; conditions.  

In addition to existing annexation powers, the mayor and city council of any city of the first 
class may by ordinance annex any village or city of the second class which is entirely surrounded by 
such city of the first class, if the following conditions exist: 

(1) The city has water mains adjacent to the village or city of the second class which are 
available for extension into and have capacity to serve the village or city of the second class; 

(2) The city has sanitary sewer lines adjacent to the village or city of the second class 
which are available for extension into and have capacity to serve the village or city of the second 
class; 

(3) The city has water and sewer treatment facilities which have the capacity to serve the 
village or city of the second class; and 

(4) The city has police, fire, and snow removal facilities which have the capacity to 
serve the village or city of the second class. 

In determining whether a village or city of the second class is entirely surrounded by a city 
for annexation purposes, any land adjacent to the village or city of the second class which is legally 
immune from annexation by either the city or the village, or city of the second class, shall not be 
considered if the village or city of the second class is otherwise surrounded by the city. 

16-123 
Annexation; powers; when restricted.  

Notwithstanding the powers granted by section 16-122, no village or city of the second class 
may be annexed by a city of the first class when such village or city of the second class has its own 
sewage disposal plant, sewage disposal system, water well, water tower, water distribution system, 
and electrical distribution system or contracts for such services and facilities with an entity or 
entities other than such city of the first class. 

16-124 
Annexation; succession to property, contracts, obligations, and choses in action.  

Whenever any city of the first class extends its boundaries so as to annex any village or city 
of the second class, the charter, laws, ordinances, powers, and government of such city of the first 
class shall at once extend over the territory within any village or city of the second class so annexed. 
Such city of the first class shall succeed to all the property and property rights of every kind, 



contracts, obligations, and choses in action of every kind held by or belonging to the village or city 
of the second class so annexed, and it shall be liable for and assume and carry out all valid 
contracts, obligations, franchises, and licenses of any such village or city of the second class so 
annexed. Any obligations incurred by such village or city of the second class for water, paving, 
sewer, or sewer treatment purposes shall remain the obligation of the real property in such village or 
city of the second class as its boundaries existed immediately prior to such annexation. Such village 
or city of the second class so annexed shall be deemed fully compensated by virtue of such 
annexation and the assumption of its obligations and contracts for all its property and property 
rights of every kind so acquired. 

16-125 
Annexation; taxes, assessments, fines, licenses, fees, claims, demands; paid to and 

collection by city of the first class.  

All taxes, assessments, fines, licenses, fees, claims, and demands of every kind assessed or 
levied against persons or property within any village or city of the second class annexed under 
section 16-122 shall be paid to and collected by the city of the first class. 

16-126 
Taxes and special assessments; annexation; effect.   

All taxes and special assessments which a village or city of the second class annexed under 
section 16-122 was authorized to levy or assess and which are not levied or assessed at the time of 
such annexation for any kind of public improvements made or in process of construction or 
contracted for, may be levied or assessed by the city of the first class. Such city of the first class 
shall have power to reassess or relevy all special assessments or taxes levied or assessed by any 
such village or city of the second class so annexed where such village or city of the second class is 
authorized to make reassessments or relevies of such taxes and assessments. 

16-127 
Annexation; pending actions at law or in equity; prosecution and defense by city of the 

first class.  

All actions at law or in equity pending in any court in favor of or against any village or city 
of the second class annexed under section 16-122 at the time such annexation takes effect shall be 
prosecuted by or defended by the city of the first class. All rights of action existing against any 
village or city of the second class annexed under section 16-122 at the time of such annexation or 
accruing thereafter on account of any transaction had with or under any law or ordinance of such 
village or city of the second class may be prosecuted against the city of the first class. 

16-128 
Annexation; records, books, bonds, funds, and property; property of city of the first 

class; officers; termination.  

All officers of any village or city of the second class annexed under section 16-122 having 
books, papers, records, bonds, funds, effects, or property of any kind under their control belonging 
to any such village or city of the second class, shall upon taking effect of such annexation deliver 
the books, papers, records, bonds, funds, effects, or property to the respective officers of the city of 
the first class as may be by law or ordinance or limitation of such city entitled or authorized to 
receive such items. Upon such annexation taking effect, the terms and tenure of all offices and 
officers of any such village or city of the second class shall terminate and entirely cease. 



16-129 
Disconnection of property from corporate limits of city; procedure.  

Whenever any person or persons owning any real property within and adjacent to the 
corporate limits of any city of the first class desire to have such property disconnected from the city, 
they may file a request with the city council asking that such territory be detached. The request shall 
contain the legal description of the property sought to be detached. If the city council determines 
that the property meets the requirements of this section and that part or all thereof ought to be 
detached, it shall by a majority vote of its members order such property detached from the city. A 
certified copy of such order shall be filed by the city clerk in the office of the register of deeds. 

16-130 
Annexation by city within county between 100,000 and 200,000 inhabitants; mayor and 

city council; powers; notice; contents; liability; limitation on action.  

(1) The provisions of this section shall govern annexation by a city of the first class 
located in whole or in part within the boundaries of a county having a population in excess of one 
hundred thousand inhabitants but less than two hundred thousand inhabitants. 

(2) Except as provided in sections 13-1111 to 13-1120 and subject to this section, the 
mayor and city council of a city of the first class described in subsection (1) of this section may by 
ordinance at any time include within the corporate limits of such city any contiguous or adjacent 
lands, lots, tracts, streets, or highways as are urban or suburban in character and in such direction as 
may be deemed proper. Such grant of power shall not be construed as conferring power upon the 
mayor and city council to extend the limits of such a city over any agricultural lands which are rural 
in character. 

(3) The invalidity of the annexation of any tract of land in one ordinance shall not affect 
the validity of the remaining tracts of land which are annexed by the ordinance and which otherwise 
conform to state law. 

(4) Any owner of property contiguous or adjacent to such a city may by petition request 
that such property be included within the corporate limits of such city. 

(5) Notwithstanding the requirements of this section, the mayor and city council are not 
required to approve any petition requesting annexation or any resolution or ordinance proposing to 
annex land pursuant to this section. 

(6) Not later than fourteen days prior to the public hearing before the planning 
commission on a proposed annexation by the city, the city clerk shall send notice of the proposed 
annexation by certified mail, return receipt requested, to any of the following entities serving 
customers in such city or in the area proposed for annexation: Any natural gas public utility as 
defined in section 66-1802; any natural gas utility owned or operated by the city; any metropolitan 
utilities district; any public power district; any public power and irrigation district; any 
municipality; any electric cooperative; and any other governmental entity providing electric service. 
Such notice shall include a copy of the proposed annexation ordinance, the date, time, and place of 
the public hearing before the planning commission on the proposed annexation ordinance, and a 
map showing the boundaries of the area proposed for annexation. 

(7) Prior to the final adoption of the annexation ordinance, the minutes of the city 
council meeting at which such final adoption was considered shall reflect formal compliance with 
the provisions of subsection (6) of this section. 

(8) No additional or further notice beyond that required by subsection (6) of this section 
shall be necessary in the event (a) that the scheduled city council public hearing on the proposed 
annexation is adjourned, continued, or postponed until a later date or (b) that subsequent to 
providing such notice the ordinance regarding such proposed annexation was amended, changed, or 
rejected by action of the city council prior to formal passage of the annexation ordinance. 



(9) Except for a willful or deliberate failure to cause notice to be given, no annexation 
decision made by a city either to accept or reject a proposed annexation, either in whole or in part, 
shall be void, invalidated, or affected in any way because of any irregularity, defect, error, or failure 
on the part of the city or its employees to cause notice to be given as required by this section if a 
reasonable attempt to comply with this section was made. 

(10) Except for a willful or deliberate failure to cause notice to be given, the city and its 
employees shall not be liable for any damage to any person resulting from any failure to cause 
notice to be given as required by this section when a reasonable attempt was made to provide such 
notice. No action for damages resulting from the failure to cause notice to be provided as required 
by this section shall be filed more than one year following the date of the formal acceptance or 
rejection of the proposed annexation, either in whole or in part, by the city council. 

(11) No action to challenge the validity of the acceptance or rejection of a proposed 
annexation on the basis of this section shall be filed more than one year following the date of the 
formal acceptance or rejection of the annexation by the city council. 



CHAPTER 17. CITIES OF THE SECOND CLASS AND VILLAGES 

ARTICLE  4: CHANGE OF BOUNDARY; ADDITIONS 

(B) ANNEXATION OF TERRITORY 

§ 17-405 Contiguous land; annexation; petition; plat; approval of council; recording; 
effect.  

§ 17-405.01 Annexation; powers; restrictions.  
§ 17-405.02 Contiguous land, defined.  
§ 17-405.03 Use regulations; effect of annexation.  
§ 17-405.04 Inhabitants of annexed land; benefits; ordinances.  
§ 17-405.05 City of village in two or more counties; annexation by city or village; 

procedure.  
§ 17-406 City or village in two or more counties; annexation; petition of owners; 

procedure.  
§ 17-407 Annexation by city or village within county between 100,000 and 200,000 

inhabitants; mayor and council or chairperson and board of trustees; powers; 
notice; contents; liability; limitation on action. 

§ 17-412 State owned land; effect of annexation. 
§ 17-414 Land within corporate limits; disconnection; procedure. 

 
 
ARTICLE  4: CHANGE OF BOUNDARY; ADDITIONS 

(B) ANNEXATION OF TERRITORY 

17-405 
Contiguous land; annexation; petition; plat; approval of council; recording; effect. 

(1) Whenever the owner or owners and inhabitants, or a majority thereof in numbers or 
value, of any territory lying contiguous to the corporate limits of any city or village, whether the 
territory be already in fact subdivided into lots or parcels of ten acres or less or remains 
unsubdivided, except as provided in section 13-1115, shall desire to annex such territory to any city 
or village, they shall first cause an accurate plat or map of the territory to be made, showing such 
territory subdivided into blocks and lots, conforming as nearly as may be to the blocks, lots, and 
streets of the adjacent city or village. It shall also show the descriptions and numberings, as 
provided in section 17-415, for platting additions, and conforming thereto as nearly as may be. 

(2) Said plat or map shall be prepared under the supervision of the city engineer in cases 
of annexation to adjacent cities, and under the supervision of a competent surveyor in any case. A 
copy of said plat or map, certified by said engineer or surveyor, as the case may be, shall be filed in 
the office of the clerk of the city or village, together with a request in writing, signed by a majority 
of the property owners and inhabitants in number and value of the territory described in said plat for 
the annexation of said territory. The city council or board of trustees shall, at the next regular 
meeting thereof after the filing of such plat and request for annexation, vote upon the question of 
such annexation, and such vote shall be spread upon the journal of said council or board of trustees. 
If a majority of all the members of the council or board of trustees vote for such annexation, an 
ordinance shall be prepared and passed by the council or board declaring the annexation of such 
territory to the corporate limits of the city or village, and extending the limits thereof accordingly. 



(3) An accurate map or plat of such territory certified by the engineer or surveyor, and 
acknowledged and proved as provided by law in such cases shall at once be filed and recorded in 
the office of the county clerk or register of deeds and county assessor of the proper county, together 
with a certified copy of the ordinance declaring such annexation, under the seal of the city or 
village. Thereupon such annexation of such adjacent territory shall be deemed complete, and the 
territory included and described in the plat on file in the office of the clerk or register of deeds shall 
be deemed and held to be a part of said original corporate city or village, and the inhabitants thereof 
shall thereafter enjoy the privileges and benefits of such annexation, and be subject to the 
ordinances and regulations of said city or village. 

17-405.01 
Annexation; powers; restrictions. 

(1) Except as provided in subsection (2) of this section and section 17-407, the mayor 
and council of any city of the second class or the chairperson and members of the board of trustees 
of any village may by ordinance, except as provided in sections 13-1111 to13-1118, at any time, 
include within the corporate limits of such city or village any contiguous or adjacent lands, lots, 
tracts, streets, or highways as are urban or suburban in character, and in such direction as may be 
deemed proper. Such grant of power shall not be construed as conferring power to extend the limits 
of any municipality over any agricultural lands which are rural in character. 

(2) The mayor and city council of any city of the second class or the chairperson and 
members of the board of trustees of any village may, by ordinance, annex any lands, lots, tracts, 
streets, or highways which constitute a redevelopment project area so designated by the city or 
village or its community redevelopment authority in accordance with the provisions of the 
Community Development Law and sections 18-2145 to 18-2154 when such annexation is for the 
purpose of implementing a lawfully adopted redevelopment plan containing a provision dividing ad 
valorem taxes as provided in subsection (1) of section 18-2147 and which will involve the 
construction or development of an agricultural processing facility, notwithstanding that such lands, 
lots, tracts, streets, or highways are not contiguous or adjacent or are not urban or suburban in 
character. Such annexation shall comply with all other provisions of law relating to annexation 
generally for cities of the second class and villages. The city or village shall not, in consequence of 
the annexation under this subsection of any noncontiguous land, exercise the authority granted to it 
by statute to extend its jurisdiction beyond its corporate boundaries for purposes of planning, 
zoning, or subdivision development without the agreement of any other city, village, or county 
currently exercising such jurisdiction over the area surrounding the annexed redevelopment project 
area. The annexation of any noncontiguous land undertaken pursuant to this subsection shall not 
result in any change in the service area of any electric utility without the express agreement of the 
electric utility serving the annexed noncontiguous area at the time of annexation, except that at such 
time following the annexation of the noncontiguous area as the city or village lawfully annexes 
sufficient intervening territory so as to directly connect the noncontiguous area to the main body of 
the city or village, such noncontiguous area shall, solely for the purposes of section 70-1008, be 
treated as if it had been annexed by the city or village on the date upon which the connecting 
intervening territory had been formally annexed. 

(3) For the purposes of subsection (2) of this section, agricultural processing facility 
means a plant or establishment where value is added to agricultural commodities through 
processing, fabrication, or other means and where eighty percent or more of the direct sales from 
the facility are to other than the ultimate consumer of the processed commodities. A facility shall 
not qualify as an agricultural processing facility unless its construction or development involves the 
investment of more than one million dollars derived from nongovernmental sources. 



17-405.02 
Contiguous land, defined.  

Lands, lots, tracts, streets, or highways shall be deemed contiguous although a stream, 
roadway, embankment, strip, or parcel of land not more than five hundred feet wide lies between 
the same and the corporate limits. 

17-405.03 
Use regulations; effect of annexation.  

Any extraterritorial property use regulations imposed upon any annexed lands by the 
municipality before such annexation shall continue in full force and effect until otherwise changed. 

17-405.04 
Inhabitants of annexed land; benefits; ordinances.  

The inhabitants of territories annexed under the provisions of sections 17-405.01 to 
17-405.05 shall receive substantially the benefits of other inhabitants of such municipality as soon 
as practicable, and adequate plans and necessary city council or village board action to furnish such 
benefits as police, fire, snow removal, and water service must be adopted not later than one year 
after the date of annexation, and such inhabitants shall be subject to the ordinances and regulations 
of such municipality; Provided, that such one-year period shall be tolled pending final court 
decision in any court action to contest such annexation. 

17-405.05 
City of village in two or more counties; annexation by city or village; procedure.  

When any city or village situated in two or more counties shall desire to annex to its 
corporate limits any contiguous territory, whether within the counties within which said city or 
village is situated or otherwise, such territory may be annexed in the manner provided by sections 
17-405.01 to 17-405.04. 

17-406 
City or village in two or more counties; annexation; petition of owners; procedure.  

Whenever the owner, owners, and inhabitants or a majority thereof in number or value of 
any territory lying contiguous to the corporate limits of any city or village, the corporate limits of 
which city or village is situated in two or more counties and, whether the territory shall be situated 
within or without the counties of which said city or village is a part, except as provided in section 
13-1115, shall desire to annex said territory to such city or village, such territory may be annexed in 
the manner provided in section 17-405, and when so annexed shall thereafter be a part of such city 
or village. 

17-407 
Annexation by city or village within county between 100,000 and 200,000 inhabitants; 

mayor and council or chairperson and board of trustees; powers; notice; contents; liability; 
limitation on action.  

(1) The provisions of this section shall govern annexation by a city of the second class or 
village located in whole or in part within the boundaries of a county having a population in excess 
of one hundred thousand inhabitants but less than two hundred thousand inhabitants. 

(2) The mayor and council of any city of the second class or the chairperson and 
members of the board of trustees of any village described in subsection (1) of this section may by 
ordinance, except as provided in sections 13-1111 to 13-1118, at any time include within the 
corporate limits of such city or village any contiguous or adjacent lands, lots, tracts, streets, or 



highways as are urban or suburban in character and in such direction as may be deemed proper. 
Such grant of power shall not be construed as conferring power to extend the limits of any such 
municipality over any agricultural lands which are rural in character. 

(3) Not later than fourteen days prior to the public hearing before the planning 
commission on a proposed annexation by the city or village, the city or village clerk shall send 
notice of the proposed annexation by certified mail, return receipt requested, to any of the following 
entities serving customers in such city or village or in the area proposed for annexation: Any natural 
gas public utility as defined in section 66-1802; any natural gas utility owned or operated by the city 
or village; any metropolitan utilities district; any public power district; any public power and 
irrigation district; any municipality; any electric cooperative; and any other governmental entity 
providing electric service. Such notice shall include a copy of the proposed annexation ordinance, 
the date, time, and place of the public hearing before the planning commission on the proposed 
annexation ordinance, and a map showing the boundaries of the area proposed for annexation. 

(4) Prior to the final adoption of the annexation ordinance, the minutes of the city 
council or village board meeting at which such final adoption was considered shall reflect formal 
compliance with the provisions of subsection (3) of this section. 

(5) No additional or further notice beyond that required by subsection (3) of this section 
shall be necessary in the event (a) that the scheduled city council or village board public hearing on 
the proposed annexation is adjourned, continued, or postponed until a later date or (b) that 
subsequent to providing such notice the ordinance regarding such proposed annexation was 
amended, changed, or rejected by action of the city council or village board prior to formal passage 
of the annexation ordinance. 

(6) Except for a willful or deliberate failure to cause notice to be given, no annexation 
decision made by a city of the second class or village either to accept or reject a proposed 
annexation, either in whole or in part, shall be void, invalidated, or affected in any way because of 
any irregularity, defect, error, or failure on the part of the city or village or its employees to cause 
notice to be given as required by this section if a reasonable attempt to comply with this section was 
made. 

(7) Except for a willful or deliberate failure to cause notice to be given, the city or 
village and its employees shall not be liable for any damage to any person resulting from any failure 
to cause notice to be given as required by this section when a reasonable attempt was made to 
provide such notice. No action for damages resulting from the failure to cause notice to be provided 
as required by this section shall be filed more than one year following the date of the formal 
acceptance or rejection of the proposed annexation, either in whole or in part, by the city council or 
village board. 

(8) No action to challenge the validity of the acceptance or rejection of a proposed 
annexation on the basis of this section shall be filed more than one year following the date of the 
formal acceptance or rejection of the annexation by the city council or village board. 

17-412 
State-owned land; effect of annexation.  

The extension of the city limits beyond or around any lands belonging to the State of 
Nebraska shall not affect the status of such state land. 



17-414 
Land within corporate limits; disconnection; procedure. 

Whenever a majority of the legal voters residing on any territory within and adjacent to the 
corporate limits of any city or village or the owner or owners of any unoccupied territory so situated 
desire to have the territory disconnected from the city or village, they may file a petition in the 
district court of the county in which such city or village is situated praying that such territory be 
detached. The petitioners shall, within ten days after the filing of such petition, cause a copy thereof 
to be served on such city or village in the manner provided by law for the service of summons in a 
civil action. If any city or village by a majority vote of all members of the council or board of 
trustees consents that such territory be disconnected, the court shall enter a decree disconnecting the 
territory, and in such case no costs shall be taxed against such city or village. In case such a city or 
village desires to contest such petition, it shall file its answer thereto within thirty days after the 
service of a copy of the petition, and thereupon issue shall be joined and the cause shall be tried by 
the court as a suit in equity. If the court finds in favor of the petitioners and that justice and equity 
require that such territory, or any part thereof, be disconnected from such city or village, it shall 
enter a decree accordingly. In all cases such a decree disconnecting part or all of such territory shall 
particularly describe the territory affected and a certified copy thereof shall be recorded in the office 
of the register of deeds or county clerk of the county in which such territory is situated. A certified 
copy thereof shall also be forwarded to and filed in the office of the clerk of the city or village 
affected thereby. Either party may prosecute an appeal from the finding and decree of the district 
court to the Court of Appeals. 





CHAPTER 18. CITIES AND VILLAGES; LAWS APPLICABLE TO ALL 

ARTICLE  4: PUBLIC UTILITIES 

§ 18-412 Electric light and power systems; construction; acquisition, and maintenance; 
revenue bonds and debentures authorized; referendum petition, cities with 
home rule charters; powers. 

§ 18-412.01 Electric system; contract to operate; bidding requirements. 
§ 18-412.02 Electric system; acquisition from public power district or public power and 

irrigation district. 
§ 18-412.06 Electric service; contracts to purchase authorized; limitation on liability. 
§ 18-412.07 Electric facilities; joint exercise of powers with public power districts and 

public agencies; authority.  
§ 18-412.08 Electric facilities; joint exercise of powers with electric cooperatives or 

corporations; authority. 
§ 18-412.09 Electric facilities; joint exercise of power; agreement; terms and conditions; 

agent; powers and duties; liability of city or village. 
§ 18-412.10 Electric facilities outside state; joint acquisition and maintenance; conditions. 

 
 
ARTICLE  4: PUBLIC UTILITIES 

18-412 
Electric light and power systems; construction; acquisition, and maintenance; revenue 

bonds and debentures authorized; referendum petition, cities with home rule charters; 
powers. 

Supplemental to any existing law on the subject, and in lieu of the issuance of general 
obligation bonds, or the levy of taxes upon property, as by law provided, any city or village within 
the State of Nebraska may construct, purchase, or otherwise acquire, maintain, extend, or enlarge, 
an electric light and power plant, distribution system, and transmission lines, and real and personal 
property needed or useful in connection therewith, and pay the cost thereof by pledging and 
hypothecating the revenue and earnings of any electric light and power plant, distribution system, 
and transmission lines, owned or to be owned by such city or village. In the exercise of the authority 
granted in this section, any such city or village may issue and sell revenue bonds or debentures and 
enter into such contracts in connection therewith as may be proper and necessary. Such revenue 
bonds or debentures shall be a lien only upon the revenue and earnings of the electric light and 
power plant, distribution system, and transmission lines owned or to be owned by such city or 
village. No revenue bonds shall be issued until thirty days’ notice of the proposition relating thereto 
shall have been given by the governing body by publication once each week for three successive 
weeks in some legal newspaper published and of general circulation in such city or village, or if no 
such newspaper is published therein, then by posting in five or more public places therein. If, within 
thirty days after the last publication of such notice or posting thereof, a referendum petition signed 
by qualified electors of such city or village equal in number to at least twenty percent of the vote 
cast at the last general municipal election held therein shall be filed with the municipal clerk, such 
bonds shall not be issued until the issuance thereof has been approved by a vote of the electors of 
such municipality at any general or special municipal election. If a majority of the voters voting on 
the issue vote against issuing such bonds, the bonds shall not be issued. If no such petitions are 
filed, the bonds shall be issued at the expiration of such thirty-day period. No publication of notice 



shall be required when revenue bonds are issued solely for the maintenance, extension or 
enlargement of any electric generating plant, distribution system or transmission lines owned by 
such city or village. The provisions of this section shall not restrict or limit the power or authority in 
the issuance of any such revenue bonds, as authorized by any home rule charter duly adopted by the 
electors or any city pursuant to the Constitution of the State of Nebraska. 

18-412.01 
Electric system; contract to operate; bidding requirements. 

Whenever any city or village in this state contracts with a public power district or an agency 
of the United States Government to operate, renew, replace, and add to the electric distribution, 
transmission, or generation system of the city or village and in the performance of the contract the 
public power district or the United States Government agrees to comply with the laws relating to 
bidding for contracts entered into by public power districts or the United States Government, the 
city or village shall not be required to advertise for or take bids for such renewals, replacements, or 
additions. 

18-412.02 
Electric system; acquisition from public power district or public power and irrigation 

district. 

If requested to do so at any time hereafter by a city or village, any public power district or 
public power and irrigation district, formed after May 4, 1945, and providing electrical service at 
retail to a city of the metropolitan class, owning a distribution system in such city or village and also 
owning generating plants and transmission lines or both, shall inform the city or village of the 
minimum price at which the district is permitted to sell that portion of its distribution system within 
the corporate limits of such city or village to such city or village under the agreements of the district 
entered into with the holders of obligations issued by such district. For the purposes of this section 
the term obligations shall include all bonds, notes, and other evidences of indebtedness to the 
payment of which the revenue from that portion of the distribution system such city or village 
desires to acquire has been pledged. There shall be allowed as a credit upon such minimum price a 
sum that bears the same proportion thereto as the amount of such obligations that have been paid or 
redeemed and funded reserves established therefor by the district out of the net revenue from its 
operation while such city or village was within such district bears to the total amount of such 
obligations issued by the district since the date of its formation, excluding the amount of such 
obligations that have been refinanced and including the amount of the refinancing obligations. Such 
city or village shall reimburse the district for any costs necessarily paid by the district to 
independent engineers to obtain the minimum price under such agreements with the holders of the 
obligations of the district. At the request of the city or village, the district shall sell and convey that 
portion of the distribution system which is within its corporate limits to the city or village upon 
payment of such minimum price, and the city or village shall contract to continue to purchase all of 
its power and energy requirements from the district at least until such time as all obligations of the 
district outstanding on the date of such sale and conveyance shall have been fully paid and retired or 
reserves sufficient for the redemption thereof shall have been accumulated, but such transaction 
shall not be consummated nor become effective until thirty days’ notice of the transaction shall have 
been given by the governing body by publication once each week for three successive weeks in 
some legal newspaper published and of general circulation in such city or village, or if no such 
newspaper is published therein, then by posting in five or more public places therein. If, within 
ninety days after the last publication of such notice or posting thereof, referendum petitions signed 
by qualified electors of such city or village equal in number to at least twenty percent of the vote 
cast at the last general municipal election held therein shall be filed with the municipal clerk, such 



transaction shall not become effective until it has been approved by a vote of the electors of such 
municipality at any general or special municipal election. If a majority of the voters voting on the 
issue vote against such transaction, the transaction shall not become effective. If no such petitions 
are filed, the transaction shall become effective at the expiration of such ninety-day period. The 
power district shall charge fair, reasonable, and nondiscriminatory rates so adjusted as, in a fair and 
equitable manner, to confer upon and distribute among its customers the benefits of a successful and 
efficient operation and conduct of the business of the district. 

18-412.06 
Electric service; contracts to purchase authorized; limitation on liability. 

(1) Any city or village owning or operating electric generation or transmission facilities 
may enter into contracts for the purchase of electric energy, power and energy, or capacity, or any 
combination thereof, upon such terms and conditions and for such periods as the governing body of 
such city or village may by ordinance authorize. Such terms and conditions may obligate the city or 
village to make payment under the contracts during such time or times as the facility, if any, to 
which the contract pertains may be incapable of being operated or may not be in operation for any 
reason. Any contract authorized by this section may be entered into by the city or village with 
nonprofit corporations of this or any other state among whose purposes is the financing of electric 
properties, projects or undertakings for such city or village, other municipalities of this or any other 
state, public power districts and public power and irrigation districts of this or any other state, other 
governmental entities or agencies of this or any other state or the federal government, electric 
cooperatives or electric membership cooperatives of this or any other state, or investor-owned 
electric utilities organized under the laws of any other state. The obligation and liability of such city 
or village under the contract shall be limited to the electric revenue of such city or village, unless 
prior to the execution of the contract by the city or village the contract shall have been approved by 
a majority of the qualified voters of the city or village voting upon the question. 

(2) Any city or village may enter into contracts for the purchase of electric power to be 
generated by a project as provided in sections 70-1701 to 70-1705. 

18-412.07 
Electric facilities; joint exercise of powers with public power districts and public agencies; 

authority.  

It is hereby declared to be in the public interest of the State of Nebraska that cities and 
villages of this state be empowered to participate jointly or in cooperation with public power 
districts and public power and irrigation districts and other public agencies in the establishment and 
operation of facilities for the generation or transmission of electric power and energy located within 
or outside this state in order to achieve economies and efficiencies in meeting the future electric 
energy needs of the people of the State of Nebraska. In furtherance of such need and in addition to 
but not in substitution for any other powers granted cities and villages of this state, each city and 
village which owns or operates electrical facilities shall have and may exercise its power and 
authority to plan, finance, acquire, construct, own, operate, maintain, improve, and decommission 
electric generation or transmission facilities located within or outside this state jointly and in 
cooperation with one or more such districts, other cities or villages of this state which own or 
operate electrical facilities, municipal corporations, or other governmental entities of other states 
which operate electrical facilities. The powers granted under this section may be exercised with 
respect to any electric generation or transmission facility jointly with the powers granted under any 
other provision of sections 18-412.07 to 18-412.09 and 70-628.02 to 70-628.04. 



18-412.08 
Electric facilities; joint exercise of powers with electric cooperatives or corporations; 

authority. 

It is hereby declared to be in the public interest of the State of Nebraska that cities and 
villages of this state be empowered to participate jointly and in cooperation with one or more 
electric cooperatives or electric membership corporations organized under the laws of this state or 
any other state in the establishment and operation of facilities for the generation or transmission of 
electric power and energy in order to achieve economies and efficiencies in meeting the future 
electric energy needs of the people of the State of Nebraska. In furtherance of such end and in 
addition to, but not in substitution for, any other powers granted such cities and villages of this 
state, each city or village which owns or operates electrical facilities shall have and may exercise 
power and authority to plan, finance, acquire, construct, own, operate, maintain, improve, and 
decommission electric generation or transmission facilities located in this state jointly and in 
cooperation with one or more electric cooperatives or electric membership corporations organized 
under the laws of this state or any other state, and each city or village shall have and may exercise 
such power and authority with respect to electric generation or transmission facilities located 
outside this state jointly or in cooperation with one or more electric cooperatives or electric 
membership corporations organized under the laws of this state or any other state. The powers 
granted under this section may be exercised with respect to any electric generation or transmission 
facility jointly with the powers granted under any other provisions of sections 18-412.07 to 
18-412.09 and 70-628.02 to 70-628.04. 

18-412.09 
Electric facilities; joint exercise of power; agreement; terms and conditions; agent; 

powers and duties; liability of city or village.  

Any city or village participating jointly and in cooperation with others in an electric 
generation or transmission facility may own an undivided interest in such facility and be entitled to 
the share of the output or capacity therefrom attributable to such undivided interest. Such city or 
village may enter into an agreement or agreements with respect to each such electric generation or 
transmission facility with the other participants therein, and any such agreement shall contain such 
terms, conditions, and provisions consistent with the provisions of sections 18-412.07 to 18-412.10 
as the governing body of such city or village shall deem to be in the interests of such city or village. 
The agreement may include, but not be limited to, provision for the construction, operation, 
maintenance, and decommissioning of such electric generation or transmission facility by any one 
of the participants, which shall be designated in or pursuant to such agreement as agent, on behalf of 
itself and the other participants or by such other means as may be determined by the participants 
and provision for a uniform method of determining and allocating among participants costs of 
construction, operation, maintenance, renewals, replacements, decommissioning, and improvements 
with respect to such facility. In carrying out its functions and activities as such agent with respect to 
construction, operation, maintenance, and decommissioning of such a facility, including without 
limitation the letting of contracts therefor, such agent shall be governed by the laws and regulations 
applicable to such agent as a separate legal entity and not by any laws or regulations which may be 
applicable to any of the other participants. Notwithstanding the provisions of any other law to the 
contrary, pursuant to the terms of any such agreement in which or pursuant to which a public power 
district or a public power and irrigation district or a city or village of this state shall be designated as 
the agent thereunder for the construction, operation, maintenance, and decommissioning of such a 
facility, each of the participants may delegate its powers and duties with respect to the construction, 
operation, maintenance, and decommissioning of such facility to such agent, and all actions taken 
by such agent in accordance with the provisions of such agreement shall be binding upon each of 



such participants without further action or approval by their respective boards of directors or 
governing bodies. Such agent shall be required to exercise all such powers and perform its duties 
and functions under such agreement in a manner consistent with prudent utility practice. As used in 
this section, prudent utility practice shall mean any of the practices, methods, and acts at a particular 
time which, in the exercise of reasonable judgment in the light of the facts, including, but not 
limited to, the practices, methods, and acts engaged in or approved by a significant portion of the 
electrical utility industry prior thereto, known at the time the decision was made, would have been 
expected to accomplish the desired result at the lowest reasonable cost consistent with reliability, 
safety, and expedition. Unless specifically contracted otherwise by written agreement, no city or 
village shall become liable for and pay for any costs, expenses, or liabilities attributable to the 
undivided interest of any other participant in such electric generation or transmission facility, and 
unless specifically contracted otherwise by written agreement, no funds of such city or village may 
be used for any such purpose. 

18-412.10 
Electric facilities outside state; joint acquisition and maintenance; conditions.  

If a city or village proposes to, and during such time as the city and village shall, plan, 
finance, acquire, construct, own, operate, maintain, improve, and decommission jointly and in 
cooperation with others as contemplated by sections 18-412.07 to 18-412.10 facilities for the 
generation or transmission of electric power and energy located or to be located outside this state, 
such city or village may comply with all laws of the United States and of the state in which the 
facilities are or are to be located applicable to such facilities or applicable to any of the foregoing 
activities or applicable to the performance of any of such activities across state boundaries or in 
such state, including, without limiting the generality of the foregoing, submitting itself to any 
governmental body, board, commission, or agency having jurisdiction over such facilities or over 
any of such activities or over the performance of such activities and applying for and carrying out of 
all licenses, certificates, or other approvals required by such laws in order to enable the city or 
village to carry out the provisions of sections 18-412.07 to 18-412.10. 





CHAPTER 25. COURTS; CIVIL PROCEDURE 

ARTICLE 21: ACTIONS AND PROCEEDINGS IN PARTICULAR CASES  

(JJ) DIVERSION OF UTILITY SERVICES  

§ 25-21,275 Diversion of utility services; terms, defined.  
§ 25-21,276 Diversion of utility services; civil actions; recovery authorized.  
§ 25-21,277 Diversion of utility services; rebuttable presumption; when.  
§ 25-21,278 Diversion of utility services; additional remedies.  
 

ARTICLE 25: UNIFORM PROCEDURE FOR ACQUIRING PRIVATE PROPERTY 
FOR PUBLIC USE  

§ 25-2501 Intent and purpose. 
§ 25-2502 Terms, defined. 
§ 25-2503 Agency; notice; contents.  
§ 25-2504 Agency; hearing; where held; relocations; notice; hearings. 
§ 25-2505 Public notice; public hearings; when not required; hearing by school district. 
§ 25-2506 Sections, how construed. 

 
 
ARTICLE 21: ACTIONS AND PROCEEDINGS IN PARTICULAR CASES  

(JJ) DIVERSION OF UTILITY SERVICES  

25-21,275 
Diversion of utility services; terms, defined. 

(1) Bypassing means the act of attaching, connecting, or in any manner affixing any 
wire, cord, socket, motor, pipe, or other instrument, device, or contrivance to the utility supply 
system or any part of the system in such a manner as to transmit, supply, or use any utility service 
without passing through an authorized meter or other device provided for measuring, registering, 
determining, or limiting the amount of electricity, gas, or water consumed. Bypassing also means 
the act of employing any means to obtain the use or benefit of electricity, gas, or water without 
paying for the use at the rate established by the supplier of such utilities; 

(2) Customer means the person responsible for payment for utility services for the 
premises and includes employees and agents of the customer; 

(3) Person means any individual, firm, partnership, limited liability company, 
corporation, company, association, joint-stock association, and other legal entity; 

(4) Tampering means the act of damaging, altering, adjusting, or in any manner 
interfering with or obstructing the action or operation of any meter or other device provided for 
measuring, registering, determining, or limiting the amount of electricity, gas, or water consumed; 

(5) Unauthorized metering means the act of removing, moving, installing, connecting, 
reconnecting, or disconnecting any meter or metering device for utility service by a person other 
than an authorized employee or agent of such utility; 

(6) Utility means any person or entity lawfully operating in whole or in part for the 
purpose of supplying electricity, gas, water, including steam, or any combination thereof, to the 
public or to any person; 



(7) Utility service means the provision of electricity, gas, steam, water, or any other 
service or commodity furnished by the utility for compensation; and 

(8) Utility supply system means and includes all wires, conduits, pipes, cords, sockets, 
motors, meters, instruments, load control equipment, and other devices used by the utility for the 
purpose of providing utility services. 

25-21,276 
Diversion of utility services; civil actions; recovery authorized. 

(1) A utility may bring a civil action for damages against any person who commits, 
authorizes, solicits, aids, abets, or attempts (a) bypassing, (b) tampering, or (c) unauthorized 
metering when such act results in damages to the utility. A utility may bring a civil action for 
damages pursuant to this section against any person receiving the benefit of utility service through 
means of bypassing, tampering, or unauthorized metering. 

(2) In any civil action brought pursuant to this section, the utility shall be entitled, upon 
proof of willful or intentional bypassing, tampering, or unauthorized metering, to recover as 
damages: 

(a) The amount of actual damage or loss if the amount of the damage or loss is 
susceptible of reasonable calculation; or 

(b) Liquidated damages of seven hundred fifty dollars if the amount of actual damage or 
loss is not susceptible of reasonable calculation. 

In addition to damage or loss under subdivision (a) or (b) of this subsection, the utility may 
recover all reasonable expenses and costs incurred on account of the bypassing, tampering, or 
unauthorized metering, including, but not limited to, disconnection, reconnection, service calls, 
equipment, costs of the suit, and reasonable attorneys’ fees in cases within the scope of section 
25-1801. 

25-21,277 
Diversion of utility services; rebuttable presumption; when. 

(1) There shall be a rebuttable presumption that a tenant or occupant at any premises 
where bypassing, tampering, or unauthorized metering is proven to exist caused or had knowledge 
of such bypassing, tampering, or unauthorized metering if the tenant or occupant (a) had access to 
the part of the utility supply system on the premises where the bypassing, tampering, or 
unauthorized metering is proven to exist and (b) was responsible or partially responsible for 
payment, either directly or indirectly, to the utility or to any other person for utility services to the 
premises. 

(2) There shall be a rebuttable presumption that a customer at any premises where 
bypassing, tampering, or unauthorized metering is proven to exist caused or had knowledge of such 
bypassing, tampering, or unauthorized metering if the customer controlled access to the part of the 
utility supply system on the premises where the bypassing, tampering, or unauthorized metering 
was proven to exist. 

25-21,278 
Diversion of utility services; additional remedies. 

The remedies provided by sections 25-21,275 to 25-21,278 shall be deemed to be 
supplemental and additional to powers conferred by existing laws. The remedies provided in 
sections 25-21,275 to 25-21,278 are in addition to and not in limitation of any other civil or criminal 
statutory or common-law remedies. 



ARTICLE 25: UNIFORM PROCEDURE FOR ACQUIRING PRIVATE PROPERTY 
FOR PUBLIC USE  

25-2501 
Intent and purpose. 

It is the intent and purpose of sections 25-2501 to 25-2506 to establish a uniform procedure 
to be used in acquiring private property for a public purpose by the State of Nebraska and its 
political subdivisions and by all privately owned public utility corporations and common carriers 
which have been granted the power of eminent domain. Such sections shall not apply to: 

(1) Water transmission and distribution pipelines and their appurtenances and common 
carrier pipelines and their appurtenances; 

(2) Public utilities and cities of all classes and villages when acquiring property for a 
proposed project involving the acquisition of rights or interests in ten or fewer separately owned 
tracts or when the acquisition is within the corporate limits of any city or village; 

(3) Sanitary and improvement districts organized under sections 31-727 to 31-762 when 
acquiring easements for a proposed project involving the acquisition of rights or interests in ten or 
fewer separately owned tracts; 

(4) Counties and municipalities which acquire property through the process of platting 
or subdivision or for street or highway construction or improvements; 

(5) Common carriers subject to regulation by the Federal Railroad Administration of the 
United States Department of Transportation; or 

(6) The Department of Roads when acquiring property for highway construction or 
improvements. 

25-2502 
Terms, defined. 

As used in sections 25-2501 to 25-2506 and 70-301, unless the context otherwise requires: 
(1) Agency shall include the State of Nebraska and any department, board, commission, 

or similar entity thereof which possesses the authority to acquire property either with or without the 
use of eminent domain, any political subdivision of the State of Nebraska, and any privately owned 
public utility corporation or common carrier not exempted by section 25-2501 which possesses the 
authority to acquire property through the use of eminent domain; 

(2) Property shall include any right or interest in real property, including but not limited 
to easements, but shall not include easements for public utilities located adjacent to and within ten 
feet of a public road right-of-way; and 

(3) Negotiations shall mean communications between representatives of the agency and 
the property owner or his representatives who are specifically authorized to attempt to reach 
agreement on terms by which the agency shall acquire such property. 

25-2503 
Agency; notice; contents. 

Any agency which proposes to acquire private property for a public purpose shall give 
notice of such proposed acquisition at least forty-five days before beginning negotiations for such 
acquisition. The notice shall be directed to each owner of property over or across which any right or 
interest is to be acquired and shall be deemed properly given if delivered personally or mailed by 
registered or certified mail addressed to the property owner and to the address shown on the tax 
records in the office of the county treasurer, except that such notice shall be sufficient if given to the 
administrator or executor of the estate of a deceased person, the trustee of a trust estate, the guardian 
of the estate of a minor or incompetent person, or a conservator. The notice shall (1) describe the 



property proposed to be acquired and the compensation to be given for such property, (2) include a 
statement of the authority for the acquisition, (3) include the nature of and necessity and purpose for 
which the land shall be used, (4) include the title, right, or interest in the property to be acquired, (5) 
specify the amount of property needed for the public purpose, (6) include the reasons for selecting 
the proposed location or route, and (7) state that if approval of any other agency is required, the 
condemner shall set forth which other agency’s approval shall be necessary and, when the 
acquisition involves a highway, power line, telephone line, or similar project, shall include a map 
showing the proposed route to be followed by the project. 

25-2504 
Agency; hearing; where held; relocations; notice; hearings. 

After giving notice pursuant to section 25-2503, the agency shall hold a public hearing on 
the proposed project and acquisition at least thirty days before beginning negotiations for such 
acquisition. Notice of such public hearing shall be published at least ten days prior to such hearing 
in a legal newspaper published in and of general circulation in each county, if such a newspaper 
exists, or if no such newspaper is published in the county, notice shall be published in a newspaper 
which has been designated as the official legal notice publication by the county board and is of 
general circulation in the county or counties in which the hearing is to be held. When the proposed 
acquisition consists of property from more than one county, a hearing shall be held in the county 
seat of each county. When the proposed acquisition is countywide in scope, the hearing shall be 
held at the county seat. When the proposed acquisition involves a lesser area, the hearing shall be 
held in a location convenient to the property to be acquired. When the proposed acquisition involves 
property located outside this state, the hearing shall be held at the principal office of the agency. 

At the hearing, the agency shall explain the nature of and necessity for the project for which 
it seeks to acquire property, the reasons for selecting the particular location or route, the right of 
each owner of property to be represented by an attorney and to negotiate and accept or reject the 
offer of damages which will be sustained by the proposed acquisition, and the right to require that 
such damages be determined pursuant to the procedures for acquisition by eminent domain. The 
agency shall hear and consider any objections from any person. 

If the agency relocates the proposed project following such hearing and such relocation 
would require the acquisition of rights or interests in the property of more than ten additional 
owners of separately owned tracts to whom notice was not previously given, the agency shall give 
notice as provided in section 25-2503 to such additional owners and shall hold a public hearing as 
provided in this section with reference solely to that part of the project which has been relocated; 
Provided, that the time restrictions in section 25-2503 and this section shall not be applicable to any 
such additional notice, hearing, or negotiations. 

25-2505 
Public notice; public hearings; when not required; hearing by school district. 

Any agency acquiring property on a willing buyer-willing seller basis or by gift, devise, or 
any other form of voluntary transfer shall not be required to give the notice set forth in section 
25-2503 if such agency has no planned project involving acquisition of the specific property, or any 
part thereof, through the use of eminent domain or the agency has no authority to use eminent 
domain for acquisition of property, but such agency shall hold a public hearing at least thirty days 
prior to consummation of the transaction whereby such property is acquired which public hearing 
and public notice of the same shall comply, where applicable, with section 25-2504. A school 
district may conduct any hearing required by this section as a part of the agenda at a regular or 
special meeting of its school board or board of education at the board’s usual meeting place or at 
such other location within the school district as the board may designate. 



25-2506 
Sections, how construed. 

Sections 25-2501 to 25-2506 shall be construed to be cumulative and independent 
legislation and complete in themselves. 

 





CHAPTER 28. CRIMES AND PUNISHMENTS 

ARTICLE  5: OFFENSES AGAINST PROPERTY  

§ 28-515 Theft of services. 
§ 28-515.01 Theft of telecommunications service; penalty. 
§ 28-515.02 Electric current, gas, and water; avoiding meter measurement; reconnection; 

penalty.  
§ 28-516 Unauthorized use of a propelled vehicle; affirmative defense; penalties.  
§ 28-517 Theft by receiving stolen property. 
§ 28-518 Grading of theft offenses; aggregation allowed; when.  

 
 
ARTICLE  5: OFFENSES AGAINST PROPERTY  

28-515 
Theft of services. 

(1) A person commits theft if he or she obtains services, which he or she knows are 
available only for compensation, by deception or threat or by false token or other means to avoid 
payment for the service. Services include labor, professional service, telephone service, electric 
service, cable television service, or other public service, accommodation in hotels, restaurants, or 
elsewhere, admission to exhibitions, and use of vehicles or other movable property. When 
compensation for service is ordinarily paid immediately upon the rendering of such service, as in 
the case of hotels and restaurants, refusal to pay or absconding without payment or offer to pay 
gives rise to a presumption that the service was obtained by deception as to intention to pay. 

(2) A person commits theft if, having control over the disposition of services of others to 
which he or she is not entitled, he or she diverts such services to his or her own benefit or to the 
benefit of another not entitled thereto. 

28-515.01 
Theft of telecommunications service; penalty. 

(1) It is unlawful for any person to: 
(a) Knowingly make or possess any device designed to or commonly used to obtain 

telecommunications service fraudulently from a licensed cable television franchisee with the intent 
to use such device in the commission of an offense described in subsection (1) of section 28-515; 

(b) Knowingly tamper with, interfere with, or connect to any cables, wires, converters, 
or other devices used for the distribution of telecommunications service by any mechanical, 
electrical, acoustical, or other means without authority from the operator of the service with the 
intent of obtaining telecommunications service fraudulently; or 

(c) Sell, give, transfer, or offer or advertise for sale a device which such person knows 
or should know is intended to be used for the purpose of obtaining telecommunications service 
fraudulently. 

(2) For purposes of this section: 
(a) Telecommunications service includes, but is not limited to, telephone service and 

cable television service; and 
(b) Device includes, but is not limited to, instrument, apparatus, equipment, and plans or 

instructions for making or assembling the instrument, apparatus, or equipment. 
(3) A violation of this section is a Class II misdemeanor. 



28-515.02 
Electric current, gas, and water; avoiding meter measurement; reconnection; penalty. 

(1) It is unlawful for any person: 
(a) To connect any instrument, device, or contrivance with any wire supplying or 

intended to supply electricity or electric current or to connect any pipe or conduit supplying gas or 
water, without the knowledge and consent of the supplier of such products, in such manner that any 
portion thereof may be supplied to any instrument by or at which electricity, electric current, gas, or 
water may be consumed without passing through the meter made or provided for measuring or 
registering the amount or quantity thereof passing through it; 

(b) To knowingly use or knowingly permit the use of electricity, electric current, gas, or 
water obtained unlawfully pursuant to this section; 

(c) To reconnect electrical, gas, or water service without the knowledge and consent of 
the supplier of such service if the service has been disconnected pursuant to sections 70-1601 to 
70-1615; or 

(d) To willfully injure, alter, or by any instrument, device, or contrivance in any manner 
interfere with or obstruct the action or operation of any meter made or provided for measuring or 
registering the amount or quantity of electricity, electric current, gas, or water passing through it, 
without the knowledge and consent of the supplier of the electricity, electric current, gas, or water 
passing or intended to pass through such meter. 

(2) Proof of the existence of any wire, pipe, or conduit connection or reconnection or of 
any injury, alteration, interference, or obstruction of a meter is prima facie evidence of the guilt of 
the person in possession of the premises where such connection, reconnection, injury, alteration, 
interference, or obstruction is proved to exist. 

(3) A violation of this section is a Class III misdemeanor. 

28-516 
Unauthorized use of a propelled vehicle; affirmative defense; penalties. 

(1) A person commits the offense of unauthorized use of a propelled vehicle if he or she 
intentionally exerts unauthorized control over another’s propelled vehicle by operating it without 
the owner’s consent. 

(2) Propelled vehicle shall mean an automobile, airplane, motorcycle, motorboat, or 
other motor-propelled vehicle. 

(3) It is an affirmative defense to prosecution under this section that the defendant 
reasonably believed that the owner would have authorized the use had he or she known of it. 

(4) Unauthorized use of a propelled vehicle is a Class III misdemeanor for the first 
offense, a Class I misdemeanor for the second offense, and a Class IV felony for the third and any 
subsequent offenses. 

28-517 
Theft by receiving stolen property. 

A person commits theft if he receives, retains, or disposes of stolen movable property of 
another knowing that it has been stolen, or believing that it has been stolen, unless the property is 
received, retained, or disposed with intention to restore it to the owner. 



28-518 
Grading of theft offenses; aggregation allowed; when. 

(1) Theft constitutes a Class IIA felony when the value of the thing involved is five 
thousand dollars or more. 

(2) Theft constitutes a Class IV felony when the value of the thing involved is one 
thousand five hundred dollars or more but less than five thousand dollars. 

(3) Theft constitutes a Class I misdemeanor when the value of the thing involved is more 
than five hundred dollars but less than one thousand five hundred dollars. 

(4) Theft constitutes a Class II misdemeanor when the value of the thing involved is five 
hundred dollars or less. 

(5) For any second or subsequent conviction under subsection (3) of this section, any 
person so offending shall be guilty of a Class IV felony. 

(6) For any second conviction under subsection (4) of this section, any person so 
offending shall be guilty of a Class I misdemeanor, and for any third or subsequent conviction under 
subsection (4) of this section, the person so offending shall be guilty of a Class IV felony. 

(7) Amounts taken pursuant to one scheme or course of conduct from one or more 
persons may be aggregated in the indictment or information in determining the classification of the 
offense, except that amounts may not be aggregated into more than one offense. 

(8) In any prosecution for theft under sections 28-509 to 28-518, value shall be an 
essential element of the offense that must be proved beyond a reasonable doubt. 
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ARTICLE  1: ELECTION ACT  

32-101 
Act, how cited.  

Sections 32-101 to 32-1551 shall be known and may be cited as the Election Act. 

32-102 
Act; applicability; how construed. 

The Election Act shall apply to all elections held in the state unless otherwise specifically 
provided. The act shall be liberally construed so that the will of the registered voters is not defeated 
by an informality or a failure to comply with the act with respect to the giving of any notice or the 
conducting of any election or the certifying of the results of the election. 

32-103 
Definitions, where found. 

For purposes of the Election Act, the definitions found in sections 32-104 to 32-120 shall be 
used. 

32-104 
Candidate, defined. 

Candidate shall mean a registered voter for whom votes may be cast at any election and 
who, either tacitly or expressly, consents to be considered. Candidate shall not include a candidate 
for President or Vice President of the United States. 



32-105 
Certificate of election, defined. 

Certificate of election shall mean a document issued to a candidate who has been elected to 
office at an election. 

32-106 
Certification of nomination, defined. 

Certificate of nomination shall mean a document issued to a candidate who receives the 
requisite number of votes and qualifies to be placed on a general election ballot. 

32-107 
District, defined. 

District shall mean a subdivision of the state or of a county, city, village, or other political 
subdivision in which all registered voters residing within the district are entitled to participate in the 
election of any one or more candidates or in the determination by election of any question or 
proposition. 

32-108 
Election, defined. 

Election shall mean any statewide or local primary, special, joint, or general election at 
which registered voters of the state or the political subdivision holding the election by ballot choose 
public officials or decide any questions and propositions lawfully submitted to them. 

32-109 
Elective office, defined. 

Elective office shall mean any office which has candidates nominated or elected at the time 
of a statewide primary election, any office which has candidates nominated at the time of a 
statewide primary election and elected at the time of a statewide general election, any office which 
has candidates elected at the time of a statewide general election, any office which has candidates 
nominated or elected at a city or village election, and any office created by an act of the Legislature 
which has candidates elected at an election. 

32-110 
Elector, defined. 

Elector shall mean a citizen of the United States whose residence is within the state and who 
is at least eighteen years of age or is seventeen years of age and will attain the age of eighteen years 
on or before the first Tuesday after the first Monday in November of the then current calendar year. 

32-110.01 
Electronic voting system, defined.  

Electronic voting system means a voting system in which each part of the process is done 
electronically. 

32-110.02 
Government document, defined. 

Government document means an identification document or other document issued by a 
federal, state, or local government agency that includes the name and address of the voter as they 



appear on his or her voter registration application, including those documents that acknowledge the 
person’s civil or legal status or entitlement to a government service or program. 

32-111 
Incumbent, defined. 

Incumbent shall mean the person whom the canvassers or the courts declare elected to an 
elective office or who has been appointed to an elective office. 

32-112 
Oath, defined. 

Oath shall include affirmation. 

32-113 
Population, defined. 

Population shall mean the population of the state or any of its political subdivisions as 
determined by the most recent federal decennial census. 

32-114 
Precinct, defined. 

Precinct shall mean a defined area established by law within which all registered voters cast 
their votes at one polling place. Precinct may include any ward or other division of territory in any 
city or village when created and designated by ordinance for election purposes. 

32-115 
Registered voter, defined. 

Registered voter shall mean an elector who has a valid voter registration record on file with 
the election commissioner or county clerk in the county of his or her residence. 

32-116 
Residence, defined.  

Residence shall mean (1) that place in which a person is actually domiciled, which is the 
residence of an individual or family, with which a person has a settled connection for the 
determination of his or her civil status or other legal purposes because it is actually or legally his or 
her permanent and principal home, and to which, whenever he or she is absent, he or she has the 
intention of returning, (2) the place where a person has his or her family domiciled even if he or she 
does business in another place, and (3) if a person is homeless, the county in which the person is 
living. No person serving in the armed forces of the United States shall be deemed to have a 
residence in Nebraska because of being stationed in Nebraska. 

32-117 
Sign, defined. 

Sign shall mean to affix a signature. 

32-118 
Signature, defined. 

Signature shall mean the name of a person written with his or her own hand or the mark of a 
person unable to write his or her name if the person’s name is written by some other person and the 
mark is made near the name by the person unable to write his or her name. 



32-118.01 
Special election, defined.  

Special election shall mean an election other than a regularly scheduled primary or general 
election as specified in statute or by home rule charter. 

32-119 
Swear, defined. 

Swear shall include affirm. 

32-119.01 
Voting system, defined.  

Voting system means the process of creating, casting, and counting ballots. 

32-120 
Ward, defined.  

Ward shall mean a compact and contiguous geographic area within a political subdivision 
created by the political subdivision for election purposes. 

ARTICLE  4: ELECTIONS  

32-401 
Statewide primary election; when held; purpose. 

The statewide primary election shall be held on the first Tuesday after the second Monday in 
May in even-numbered years. The statewide primary election shall be held for the purposes of 
(1) nominating all candidates to be voted for at the statewide general election except (a) candidates 
who were unopposed at the primary election and not required to be on the ballot and (b) candidates 
who petition on the ballot or are nominated by their political party, (2) electing delegates to the 
county, state, and national political party conventions, if applicable, (3) in each presidential election 
year, voting on a preference for President of the United States, and (4) electing officers in political 
subdivisions which hold their general elections at the time of the statewide primary election. 

32-402 
Other primary election; when held. 

Any primary election other than a primary election provided for in sections 14-204 and 
32-401 shall be held on Tuesday four weeks before the general election. 

32-403 
Statewide general election; when held. 

The statewide general election shall be held on the first Tuesday following the first Monday 
in November in each even-numbered year. 

32-404 
Political subdivisions; elections; hold held; notice of filing deadlines; certifications 

required; forms.  

(1) When any political subdivision holds an election in conjunction with the statewide 
primary or general election, the election shall be held as provided in the Election Act. Any other 
election held by a political subdivision shall be held as provided in the act unless otherwise 
provided by the charter, code, or bylaws of the political subdivision. 



(2) No later than December 1 of each odd-numbered year, the election commissioner or 
county clerk shall give notice to each political subdivision of the filing deadlines for the statewide 
primary election. No later than January 5 of each even-numbered year, the governing board of each 
political subdivision which will hold an election in conjunction with a statewide primary election 
shall certify to the Secretary of State, the election commissioner, or the county clerk the name of the 
subdivision, the number of officers to be elected, the length of the terms of office, the vacancies to 
be filled by election and length of remaining term, and the number of votes to be cast by a 
registered voter for each office. 

(3) No later than July 1 of each even-numbered year, the governing board of each 
reclamation district, county weed district, village, county under township organization, public 
power district receiving annual gross revenue of less than forty million dollars, or educational 
service unit which will hold an election in conjunction with a statewide general election shall certify 
to the Secretary of State, the election commissioner, or the county clerk the name of the subdivision, 
the number of officers to be elected, the length of the terms of office, the vacancies to be filled by 
election and length of remaining term, and the number of votes to be cast by a registered voter for 
each office. 

(4) The Secretary of State shall prescribe the forms to be used for certification to him or 
her, and the election commissioner or county clerk shall prescribe the forms to be used for 
certification to him or her. 

32-405 
Special election; when held.  

Any special election under the Election Act shall be held on the first Tuesday following the 
second Monday of the selected month unless otherwise specifically provided. No special election 
shall be held under the Election Act in April, May, June, October, November, or December of an 
even-numbered year unless it is held in conjunction with the statewide primary or general election. 
A special election for a Class III, IV, or V school district which is located in whole or in part in a 
county in which a city of the primary or metropolitan class is located may be held in conjunction 
with the primary or general election for a city of the primary or metropolitan class which is 
governed by a home rule charter. 

ARTICLE  5: OFFICERS AND ISSUES 

32-512 
Public power district; public power and irrigation district; board of directors; 

nonpartisan ballot; terms; qualifications; qualified voters.  

(1) After the selection of the original board of directors of a public power district as 
provided for in sections 70-803 and 70-805 or a district as provided for in sections 70-604 and 
70-609, their successors shall be nominated and elected on the nonpartisan ballot, except that in 
districts receiving annual gross revenue of less than forty million dollars, the candidates for the 
board of directors shall not appear on the ballot in the primary election. The term of each elected 
director shall be not more than six years or until his or her successor is elected and qualified. 
Candidates for the board of directors shall meet the qualifications found in sections 70-610 and 
70-619. 

(2) Registered voters residing within the chartered territory and registered voters duly 
certified in accordance with section 70-604.03 shall be qualified to vote in the district as certified 
pursuant to section 70-611. The registered voters of a subdivision created under subsection (1) of 
section 70-612 may only cast their ballots for candidates for directors to be elected from such 
subdivision and for candidates for directors to be elected at large from the whole district. The 



registered voters of a subdivision created under subsection (2) or (3) of section 70-612 may only 
cast their ballots for candidates for directors to be elected from such subdivision. 

32-553 
Political subdivision; redistrict; when; procedure. 

(1) When any political subdivision except a public power district nominates or elects 
members of the governing board by districts, such districts shall be substantially equal in population 
as determined by the most recent federal decennial census. Any such political subdivision which has 
districts in place on the date the census figures used in drawing district boundaries for the 
Legislature are required to be submitted to the state by the United States Department of Commerce, 
Bureau of the Census, shall, if necessary to maintain substantial population equality as required by 
this subsection, have new district boundaries drawn within six months after the passage and 
approval of the legislative bill providing for reestablishing legislative districts. Any such political 
subdivision in existence on the date the census figures used in drawing district boundaries for the 
Legislature are required to be submitted to the state by the United States Department of Commerce, 
Bureau of the Census, and which has not established any district boundaries shall establish district 
boundaries pursuant to this section within six months after such date. If the deadline for drawing or 
redrawing district boundary lines imposed by this section is not met, the procedures set forth in 
section 32-555 shall be followed. 

(2) The governing board of each such political subdivision shall be responsible for 
drawing its own district boundaries and shall, as nearly as possible, follow the precinct lines created 
by the election commissioner or county clerk after each federal decennial census, except that the 
election commissioner of any county in which a Class IV or V school district is located shall draw 
district boundaries for such school district as provided in this section and section 32-552. 

32-559 
Political subdivision; special election; procedure. 

Except as provided in section 77-3444, any issue to be submitted to the registered voters at a 
special election by a political subdivision shall be certified by the clerk of the political subdivision 
to the election commissioner or county clerk at least fifty days prior to the election. A special 
election may be held by mail as provided in sections 32-952 to 32-959. Any other special election 
under this section shall be subject to section 32-405. 

In lieu of submitting the issue at a special election, any political subdivision may submit the 
issue at a statewide primary or general election or at any scheduled county election, except that no 
such issue shall be submitted at a statewide election or scheduled county election unless the issue to 
be submitted has been certified by the clerk of the political subdivision to the election commissioner 
or county clerk by March 1 for the primary election and by September 1 for the general election. 
After the election commissioner or county clerk has received the certification of the issue to be 
submitted, he or she shall be responsible for all matters relating to the submission of the issue to the 
registered voters, except that the clerk of the political subdivision shall be responsible for the 
publication or posting of any required special notice of the submission of such issue other than the 
notice required to be given of the statewide election issues. The election commissioner or county 
clerk shall prepare the ballots and issue ballots for early voting and shall also conduct the 
submission of the issue, including the receiving andcounting of the ballots on the issue. The election 
returns shall be made to the election commissioner or county clerk. The ballots shall be counted and 
canvassed at the same time and in the same manner as the other ballots. Upon completion of the 
canvass of the vote by the county canvassing board, the election commissioner or county clerk shall 
certify the election results to the governing body of the political subdivision. The canvass by the 



county canvassing board shall have the same force and effect as if made by the governing body of 
the political subdivision. 

32-572 
Officers for a fixed term; service until successor qualified; vacancy.  

(1) Every officer elected or appointed for a fixed term shall hold office until his or her 
successor is elected or appointed and is qualified. The fixed term shall end and the successor, 
whether elected or appointed, shall qualify on the day for taking office as provided by law. This 
section shall not be construed in any way to prevent the removal or suspension of such officer 
during or after his or her term in cases provided by law. 

(2) The appointment to fill any vacancy if the elective or appointive officer fails to 
qualify shall be made as provided in sections 32-566 to 32-570 and 32-573. If the vacancy is created 
by the elective or appointive officer on or before the day for taking office, the incumbent shall 
remain in office until his or her successor is appointed and qualified and sworn into office, and the 
swearing in shall not be more than one calendar month from the day for taking office as provided by 
law. The appointing board or officer shall have the authority to appoint any qualified registered 
voter to fill the vacancy. 

ARTICLE  6: FILING AND NOMINATION PROCEDURES 

32-601 
Political subdivision; offices to be filled; filling deadlines; notices required.  

Each political subdivision shall notify the election commissioner or county clerk of the 
offices to be filled no later than January 5 of any election year as provided in subsection (2) of 
section 32-404. The election commissioner or county clerk shall give notice of the offices to be 
filled by election and the filing deadlines for such offices by publication in at least one newspaper 
of general circulation in the county once at least fifteen days prior to such deadlines. 

32-602 
Candidate; general requirements; limitation on filing for office.  

(1) Any person seeking an elective office shall be a registered voter at the time of filing 
for the office pursuant to section 32-606 or 32-611. 

(2) Any person filing for office shall meet the constitutional and statutory requirements 
of the office for which he or she is filing. If a person is filing for a partisan office, he or she shall be 
a registered voter affiliated with the appropriate political party if required pursuant to section 
32-702. If the person is required to sign a contract or comply with a bonding or equivalent 
commercial insurance policy requirement prior to holding such office, he or she shall be at least 
nineteen years of age at the time of filing for the office. 

(3) A person shall not be eligible to file for an office if he or she holds the office and his 
or her term of office expires after the beginning of the term of office for which he or she would be 
filing. This subsection does not apply to filing for an office to represent a different district, ward, 
subdistrict, or subdivision of the same governmental entity as the office held at the time of filing. 

(4) The governing body of the political subdivision swearing in the officer shall 
determine whether the person meets all requirements prior to swearing in the officer. 



32-603 
Candidacy for two or more elected offices at same election; prohibited; exception; filing 

officer; duties. 

(1) No candidate for member of the Legislature or an elective office described in Article 
IV, section 1 or 20, or Article VII, section 3 or 10, of the Constitution of Nebraska shall be eligible 
to file as a candidate, to petition on the ballot as a candidate, to accept a nomination by a political 
party or by party convention, caucus, or committee to fill a vacancy, or to be a declared write in 
candidate for more than one elective office to be filled at the same election except for the position 
of delegate to a county, state, or national political party convention. No candidate for any other high 
elective office as defined in subsection (6) of section 32-604 shall be eligible to file as a candidate, 
to petition on the ballot as a candidate, to accept a nomination by a political party or by party 
convention, caucus, or committee to fill a vacancy, or to be a declared write in candidate for more 
than one high elective office to be filled at the same election. Any such person who has filed for a 
high elective office shall withdraw such filing prior to filing for any other elective office to be filled 
at the same election except for the position of delegate to a county, state, or national political party 
convention. Any such person who has won a nomination in a primary election and who is 
nominated to any additional offices by a write in vote or by a political party convention or 
committee shall decline one of the nominations pursuant to section 32-623 and shall do so within 
seven days after receiving any subsequent nomination. If the candidate fails to take such action, any 
subsequent nomination shall be declared void. Any filing made in violation of this section shall be 
void, and the Secretary of State, election commissioner, or county clerk shall not place the name of 
any person on the ballot for any office for which such person filed in violation of this section. 

(2) If a filing officer determines that a candidate has filed for more than one office in 
violation of subsection (1) of this section, the filing officer shall notify the Secretary of State, the 
Secretary of State shall determine the order of the filings and notify the candidate that the 
subsequent filing is invalid, and the candidate’s name shall not be printed on the ballot for such 
office. The Secretary of State shall notify the filing officers of the counties involved of the action 
taken on such subsequent filing. 

(3) When the name of a candidate appears on the ballot for more than one office during 
an election in violation of subsection (1) of this section, the filing officer when possible shall correct 
the error by removing the candidate’s name from the ballot and reprinting corrected ballots. When it 
is not possible to print a corrected set of ballots in time for the election, all votes cast for such 
candidate as a candidate for the subsequent office appearing on the ballot shall not be counted, and 
no certificate of nomination or election shall be issued to such candidate for such subsequent office. 

32-604 
Multiple office holding; when allowed. 

(1) Except as provided in subsection (2) or (4) of this section, no person shall be 
precluded from being elected or appointed to or holding an elective office for the reason that he or 
she has been elected or appointed to or holds another elective office. 

(2) No person serving as a member of the Legislature or in an elective office described 
in Article IV, section 1 or 20, or Article VII, section 3 or 10, of the Constitution of Nebraska shall 
simultaneously serve in any other elective office, except that such a person may simultaneously 
serve in another elective office which is filled at an election held in conjunction with the annual 
meeting of a public body. 

(3) Whenever an incumbent serving as a member of the Legislature or in an elective 
office described in Article IV, section 1 or 20, or Article VII, section 3 or 10, of the Constitution of 
Nebraska assumes another elective office, except an elective office filled at an election held in 



conjunction with the annual meeting of a public body, the office first held by the incumbent shall be 
deemed vacant. 

(4) No person serving in a high elective office shall simultaneously serve in any other 
high elective office, except that a county attorney may serve as the county attorney for more than 
one county if appointed under subsection (2) of section 23-1201.01. 

(5) Notwithstanding subsection (4) of this section, any person holding more than one 
high elective office upon July 15, 2010, shall be entitled to serve the remainder of all terms for 
which he or she was elected or appointed. 

(6) For purposes of this section, (a) elective office has the meaning found in section 
32-109 and includes an office which is filled at an election held in conjunction with the annual 
meeting of a public body created by an act of the Legislature but does not include a member of a 
learning community coordinating council appointed pursuant to subsection (5) or (7) of section 
32-546.01 prior to January 5, 2017, and (b) high elective office means a member of the Legislature, 
an elective office described in Article IV, section 1 or 20, or Article VII, section 3 or 10, of the 
Constitution of Nebraska, or a county, city, community college area, learning community, or school 
district elective office. 

32-606 
Candidate filing form; filing period. 

(1) Any candidate may place his or her name on the primary election ballot by filing a 
candidate filing form prescribed by the Secretary of State as provided in section 32-607. If a 
candidate for an elective office is an incumbent of any elective office, the filing period for filing the 
candidate filing form shall be between December 1 and February 15 prior to the date of the primary 
election, except for candidates for election in 2013 to the board of education of a Class V school 
district. No incumbent who resigns from elective office prior to the expiration of his or her term 
shall file for any office after February 15 of that election year. Incumbent and nonincumbent 
candidates for election in 2013 to the board of education of a Class V school district and all other 
candidates shall file for office between December 1 and March 1 prior to the date of the primary 
election. A candidate filing form may be transmitted by facsimile for the offices listed in 
subdivision (1) of section 32-607 if (a) the transmission is received in the office of the filing officer 
by the filing deadline and (b) the original filing form is mailed to the filing officer with a legible 
postmark bearing a date on or prior to the filing deadline and is in the office of the filing officer no 
later than seven days after the filing deadline. 

(2) Any candidate for a township office in a county under township organization, the 
board of trustees of a village, the board of directors of a reclamation district, the county weed 
district board, the board of directors of a public power district receiving annual gross revenue of less 
than forty million dollars, the school board of a Class II school district, or the board of an 
educational service unit may place his or her name on the general election ballot by filing a 
candidate filing form prescribed by the Secretary of State as provided in section 32-607. If a 
candidate for an elective office is an incumbent of any elective office, the filing period for filing the 
candidate filing form shall be between December 1 and July 15 prior to the date of the general 
election. No incumbent who resigns from elective office prior to the expiration of his or her term 
shall file for any office after July 15 of that election year. All other candidates shall file for office 
between December 1 and August 1 prior to the date of the general election. A candidate filing form 
may be transmitted by facsimile for the offices listed in subdivision (1) of section 32-607 if (a) the 
transmission is received in the office of the filing officer by the filing deadline and (b) the original 
filing form is mailed to the filing officer with a legible postmark bearing a date on or prior to the 
filing deadline and is in the office of the filing officer no later than seven days after the filing 
deadline. 



(3) Any city having a home rule charter may provide for filing deadlines for any person 
desiring to be a candidate for the office of council member or mayor. 

32-608 
Filing fees; payment; amount; not required; when; refund; when allowed. 

(1) Except as provided in subsection (4) or (5) of this section, a filing fee shall be paid 
by or on behalf of each candidate prior to filing for office. For candidates who file in the office of 
the Secretary of State as provided in subdivision (1) of section 32-607, the filing fee shall be paid to 
the Secretary of State who shall remit the fee to the State Treasurer for credit to the Election 
Administration Fund. For candidates for any city or village office, the filing fee shall be paid to the 
city or village treasurer of the city or village in which the candidate resides. For candidates who file 
in the office of the election commissioner or county clerk, the filing fee shall be paid to the election 
commissioner or county clerk in the county in which the office is sought. The election 
commissioner or county clerk shall remit the fee to the county treasurer. The fee shall be placed in 
the general fund of the county, city, or village. No candidate filing forms shall be filed until the 
proper payment or the proper receipt showing the payment of such filing fee is presented to the 
filing officer. On the day of the filing deadline, the city or village treasurer's office shall remain 
open to receive filing fees until the hour of the filing deadline. 

(2) Except as provided in subsection (4) or (5) of this section, the filing fees shall be as 
follows: 

(a) For the office of United States Senator, state officers, including members of the 
Legislature, Representatives in Congress, county officers, and city or village officers, except the 
mayor or council members of cities having a home rule charter, a sum equal to one percent of the 
annual salary as of November 30 of the year preceding the election for the office for which he or 
she files as a candidate; 

(b) For directors of public power and irrigation districts in districts receiving annual 
gross revenue of forty million dollars or more, twenty-five dollars, and in districts receiving annual 
gross revenue of less than forty million dollars, ten dollars; 

(c) For directors of reclamation districts, ten dollars; and 
(d) For Regents of the University of Nebraska, members of the State Board of 

Education, and directors of metropolitan utilities districts, twenty-five dollars. 
(3) All declared write-in candidates shall pay the filing fees that are required for the 

office at the time that they present the write-in affidavit to the filing officer. Any undeclared 
write-in candidate who is nominated or elected by write-in votes shall pay the filing fee required for 
the office within ten days after the canvass of votes by the county canvassing board and shall file 
the receipt with the person issuing the certificate of nomination or the certificate of election prior to 
the certificate being issued. 

(4) No filing fee shall be required for any candidate filing for an office in which a per 
diem is paid rather than a salary or for which there is a salary of less than five hundred dollars per 
year. No filing fee shall be required for any candidate for membership on a school board, on the 
board of an educational service unit, on the board of governors of a community college area, on the 
board of directors of a natural resources district, or on the board of trustees of a sanitary and 
improvement district. 

(5) No filing fee shall be required of any candidate completing an affidavit requesting to 
file for elective office in forma pauperis. A pauper shall mean a person whose income and other 
resources for maintenance are found under assistance standards to be insufficient for meeting the 
cost of his or her requirements and whose reserve of cash or other available resources does not 
exceed the maximum available resources that an eligible individual may own. Available resources 



shall include every type of property or interest in property that an individual owns and may convert 
into cash except: 

(a) Real property used as a home; 
(b) Household goods of a moderate value used in the home; and 
(c) Assets to a maximum value of three thousand dollars used by a recipient in a planned 

effort directed towards self-support. 
(6) If any candidate dies prior to an election, the spouse of the candidate may file a claim 

for refund of the filing fee with the proper governing body prior to the date of the election. Upon 
approval of the claim by the proper governing body, the filing fee shall be refunded. 

32-615 
Write-in candidate; requirements. 

(1) Except as otherwise provided in subsection (2) of this section, any candidate engaged 
in or pursuing a write-in campaign shall file a notarized affidavit of his or her intent together with 
the receipt for any filing fee with the filing officer as provided in section 32-608 no earlier than 
December 1 and no later than the second Friday prior to the election. 

(2) For any county office elected pursuant to sections 32-517 to 32-529 which is subject 
to subdivision (1)(b) of section 32-811, a candidate may engage in or pursue a write-in campaign if 
he or she files a notarized affidavit of his or her intent together with the receipt for the filing fee 
with the filing officer as provided in section 32-608 on or before March 3 of the year of the 
statewide primary election. If such an affidavit is filed as prescribed, the election commissioner or 
county clerk shall place that county office on the statewide primary election ballot with the names 
of the candidate properly filed for the nomination of the applicable political party and a line for 
write-in candidates. 

(3) A candidate submitting an affidavit under this section for a partisan office shall be a 
registered voter of the political party named in the affidavit unless the political party allows 
candidates not affiliated with the party by not adopting a rule under section 32-702. 

(4) A candidate who has been defeated as a candidate in the primary election or defeated 
as a write-in candidate in the primary election shall not be eligible as a write-in candidate for the 
same office in the general election unless (a) a vacancy on the ballot exists pursuant to section 
32-625 or (b) the candidate was a candidate for an office described in sections 32-512 to 32-550 and 
the candidate lost the election as a result of a determination pursuant to section 32-1122 in the case 
of a tie vote. 

(5) A candidate who files a notarized affidavit shall be entitled to all write-in votes for 
the candidate even if only the last name of the candidate has been written if such last name is 
reasonably close to the proper spelling. 

32-617 
Nomination by petition; requirements; procedure. 

(1) Petitions for nomination for partisan and nonpartisan offices shall conform to the 
requirements of section 32-628. Petitions shall state the office to be filled and the name and address 
of the candidate. Petitions for partisan office shall also indicate the party affiliation of the candidate. 
A sample copy of the petition shall be filed with the filing officer prior to circulation. Petitions shall 
be signed by registered voters residing in the district or political subdivision in which the officer is 
to be elected and shall be filed with the filing officer in the same manner as provided for candidate 
filing forms in section 32-607. Petition signers and petition circulators shall conform to the 
requirements of sections 32-629 and 32-630. No petition for nomination shall be filed unless there 
is attached thereto a receipt showing the payment of the filing fee required pursuant to section 
32-608. Such petitions shall be filed by September 1 in the year of the general election. 



(2) The filing officer shall verify the signatures according to section 32-631. Within 
three days after the signatures on a petition for nomination have been verified pursuant to such 
section and the filing officer has determined that pursuant to section 32-618 a sufficient number of 
registered voters signed the petitions, the filing officer shall notify the candidate so nominated by 
registered or certified mail, and the candidate shall, within five days after the date of receiving such 
notification, file with such officer his or her acceptance of the nomination or his or her name will 
not be printed on the ballot. 

(3) A candidate placed on the ballot by petition shall be termed a candidate by petition. 
The words BY PETITION shall be printed upon the ballot after the name of each candidate by 
petition. 

32-624 
Candidate filing forms; objections; notice; actions authorized; filing officer; powers and 

duties. 

A candidate filing form which appears to conform with sections 32-606 and 32-607 shall be 
deemed to be valid unless objections are made in writing within seven days after the filing deadline. 
If an objection is made, notice shall be mailed to all candidates who may be affected thereby. Any 
political party committee may institute actions in court based upon fraud or crime resorted to in 
connection with the candidate filing forms or the acceptance of a nomination. No county committee 
shall have the authority to bring such action as to candidates for congressional or state office or as 
to candidates to be elected from legislative districts composed of more than one county. A state 
political party committee may institute actions to determine the legality of any candidate for a state 
or congressional office or for any district office if the district composes more than one county. 
Objections to the use of the name of a political party may also be made and passed upon in the same 
manner as objections to a candidate filing form or other acceptance of nomination. 

The filing officer with whom the candidate filing form was filed shall determine the validity 
of such objection, and his or her decision shall be final unless an order is made in the matter by a 
judge of the county court, district court, Court of Appeals, or Supreme Court on or before the 
fifty-fifth day preceding the election. Such order may be made summarily upon application of any 
political party committee or other interested party and upon such notice as the court or judge may 
require. The decision of the Secretary of State or the order of the judge shall be binding on all filing 
officers. 

ARTICLE  9: VOTING AND ELECTION PROCEDURES 

32-905 
Political subdivision; building; use as polling place; when. 

A political subdivision which receives federal or state funds and owns or leases a building 
which is suitable for a polling place shall make the building available to the election commissioner 
or county clerk for use as a polling place in any election which involves the precinct in which the 
building is located. The political subdivision shall not charge for the use of the building as a polling 
place. 

ARTICLE 12: ELECTION COSTS 

32-1202 
Expenses chargeable to political subdivisions.  

The cost of publication and posting of notices and ballots, the cost of precinct registration 
lists, the compensation of temporary employees, inspectors, judges and clerks of election, and 



members of counting boards, the overtime costs of all permanent employees of the election 
commissioner or county clerk relating to elections, the cost of renting, heating, lighting, and 
equipping polling places including placing and removing ballot boxes and other fixtures and 
equipment, the cost of printing and delivering ballots and sample ballots, the cost of postage, cards 
of instructions for voters, maps, voter books for the polling place, other election supplies, and 
electronic media, the expense of programming and operation of voting systems, and all other 
expenses of conducting statewide primary and general elections not listed in section 32-1201 shall 
be chargeable to the political subdivisions in and for which such elections are held. 

32-1203 
Political subdivisions; election expenses; duties; determination of charge.   

(1) Each city, village, school district, public power district, sanitary and improvement 
district, metropolitan utilities district, fire district, natural resources district, community college 
area, learning community coordinating council, educational service unit, hospital district, 
reclamation district, and library board shall pay for the costs of nominating and electing its officers 
as provided in subsection (2), (3), or (4) of this section. If a special issue is placed on the ballot at 
the time of the statewide primary or general election by any political subdivision, the political 
subdivision shall pay for the costs of the election as provided in subsection (2), (3), or (4) of this 
section. The districts listed in this subsection shall furnish to the Secretary of State and election 
commissioner or county clerk any maps and additional information which the election 
commissioner or county clerk may require in the proper performance of their duties in the conduct 
of elections and certification of results. 

(2) The charge for each primary and general election shall be determined by 
(a) ascertaining the total cost of all chargeable costs as described in section 32-1202, (b) dividing 
the total cost by the number of precincts participating in the election to fix the cost per precinct, 
(c) prorating the cost per precinct by the inked ballot inch in each precinct for each political 
subdivision, and (d) totaling the cost for each precinct for each political subdivision, except that the 
minimum charge for each primary and general election for each political subdivision shall be one 
hundred dollars. 

(3) In lieu of the charge determined pursuant to subsection (2) of this section, the 
election commissioner or county clerk may charge public power districts the fee for election costs 
set by section 70-610. 

(4) In lieu of the charge determined pursuant to subsection (2) of this section, the 
election commissioner or county clerk may bill school districts directly for the costs of an election 
held under section 10-703.01. 

32-1204 
Separate election; joint election; costs; political subdivisions; duties. 

(1) Every political subdivision shall pay the cost of holding and conducting a separate 
election on its behalf by the election commissioner or county clerk. The election commissioner or 
county clerk shall fix and certify the total cost of the separate election to the political subdivision 
involved. Total cost shall include all chargeable costs as provided in section 32-1202. 

(2) Except as provided in section 32-1203, if any two or more political subdivisions hold 
a joint election, the election commissioner or county clerk shall fix and certify to each political 
subdivision joining in such election the portion of the total cost which each shall bear. 

(3) If a special issue is placed on the ballot of a joint or separate election by any political 
subdivision, the election commissioner or county clerk shall charge such political subdivision for 
any additional costs in printing ballots and in publication. 



CHAPTER 45. INTEREST, LOANS, AND DEBT 

ARTICLE 12: NEBRASKA CONSTRUCTION PROMPT PAY ACT 

§ 45-1201 Act, how cited. 
§ 45-1202 Terms, defined. 
§ 45-1203 Contractor; payment; payment request; subcontractor; payment; retainage; 

payment. 
§ 45-1204 Withholdings; authorized. 
§ 45-1205 Delay in payment; additional interest payment. 
§ 45-1206 Other remedies available. 
§ 45-1207 Residential real property; applicability of act. 
§ 45-1208 Applicability to contracts entered into on or after October 1, 2010. 
§ 45-1209 Contract provisions; void. 
§ 45-1210 Construction performed for political subdivision; liquidated or unliquidated 

claim; procedure; civil action authorized. 
§ 45-1211 Violation of act; action for recovery; attorney’s fees and costs. 

 
 
ARTICLE 12: NEBRASKA CONSTRUCTION PROMPT PAY ACT 

45-1201 
Act, how cited. 

Sections 45-1201 to 45-1211 shall be known and may be cited as the Nebraska Construction 
Prompt Pay Act. 

45-1202 
Terms, defined. 

For purposes of the Nebraska Construction Prompt Pay Act: 
(1) Contractor includes individuals, firms, partnerships, limited liability companies, 

corporations, or other associations of persons engaged in the business of the construction, alteration, 
repairing, dismantling, or demolition of buildings, roads, bridges, viaducts, sewers, water and gas 
mains, streets, disposal plants, water filters, tanks and towers, airports, dams, levees and canals, 
water wells, pipelines, transmission and power lines, and every other type of structure, project, 
development, or improvement coming within the definition of real property and personal property, 
including such construction, repairing, or alteration of such property to be held either for sale or 
rental. Contractor also includes any subcontractor engaged in the business of such activities and any 
person who is providing or arranging for labor for such activities, either as an employee or as an 
independent contractor, for any contractor or person. Contractor does not include an individual or 
an entity performing work on a contract for the State of Nebraska or performing work on a federal-
aid or state-aid project of a political subdivision in which the state makes payments to the contractor 
on behalf of the political subdivision; 

(2) Owner means a person (a) who has an interest in any real property improved, (b) for 
whom an improvement is made, or (c) who contracted for an improvement to be made. Owner 
includes a person, an entity, or any political subdivision of this state. Owner does not include the 
State of Nebraska; 

(3) Owner’s representative means an architect, an engineer, or a construction manager in 
charge of a project for the owner or such other contract representative or officer as designated in the 



contract document as the party representing the owner’s interest regarding administration and 
oversight of the project; 

(4) Real property means real estate that is improved, including private and public land, 
and leaseholds, tenements, and improvements placed on the real property; 

(5) Receipt means actual receipt of cash or funds by the contractor or subcontractor; 
(6) Subcontractor means a person or an entity that has contracted to furnish labor or 

materials to, or performed labor or supplied materials for, a contractor or another subcontractor in 
connection with a contract to improve real property. Subcontractor includes materialmen and 
suppliers. Subcontractor does not include an individual or an entity performing work as a 
subcontractor on a contract for the State of Nebraska or performing work on a federal-aid or state-
aid project of a political subdivision in which the state makes payments to the contractor on behalf 
of the political subdivision; and 

(7) Substantially complete means the stage of a construction project when the project, or 
a designated portion thereof, is sufficiently complete in accordance with the contract so that the 
owner can occupy or utilize the project for its intended use. 

45-1203 
Contractor; payment; payment request; subcontractor; payment; retainage; payment. 

(1) When a contractor has performed work in accordance with the provisions of a 
contract with an owner, the owner shall pay the contractor within thirty days after receipt by the 
owner or the owner’s representative of a payment request made pursuant to the contract. 

(2) When a subcontractor has performed work in accordance with the provisions of a 
subcontract and all conditions precedent to payment contained in the subcontract have been 
satisfied, the contractor shall pay the subcontractor and the subcontractor shall pay his, her, or its 
subcontractor, within ten days after receipt by the contractor or subcontractor of each periodic or 
final payment, the full amount received for the subcontractor’s work and materials based on work 
completed or service provided under the subcontract for which the subcontractor has properly 
requested payment, if the subcontractor provides or has provided satisfactory and reasonable 
assurances of continued performance and financial responsibility to complete the work. 

(3) The owner or the owner’s representative shall release and pay all retainage for work 
completed in accordance with the provisions of the contract within forty-five days after the project, 
or a designated portion thereof, is substantially complete. When a subcontractor has performed 
work in accordance with the provisions of a subcontract and all conditions precedent to payment 
contained in the subcontract have been satisfied, the contractor shall pay all retainage due such 
subcontractor within ten days after receipt of the retainage. 

45-1204 
Withholdings; authorized. 

When work has been performed pursuant to a contract, an owner, a contractor, or a 
subcontractor may only withhold payment: 

(1) For retainage, in an amount not to exceed the amount specified in the applicable 
contract, which shall not exceed a rate of ten percent. If the scope of work for the contractor or 
subcontractor from which retainage is withheld is fifty percent complete and if the contractor or 
subcontractor has performed work in accordance with the provisions in the applicable contract, no 
more than five percent of any additional progress payment may be withheld as retainage if the 
contractor or subcontractor provides or has provided satisfactory and reasonable assurances of 
continued performance and financial responsibility to complete the work; 

(2) Of a reasonable amount, to the extent that such withholding is allowed in the 
contract, for any of the following reasons: 



(a) Reasonable evidence showing that the contractual completion date will not be met 
due to unsatisfactory job progress; 

(b) Third-party claims filed or reasonable evidence that such a claim will be filed with 
respect to work under the contract; or 

(c) Failure of the contractor to make timely payments for labor, equipment, 
subcontractors, or materials; or 

(3) After substantial completion, in an amount not to exceed one hundred twenty-five 
percent of the estimated cost to complete the work remaining on the contract. 

45-1205 
Delay in payment; additional interest payment. 

Except as provided in section 45-1204, if a periodic or final payment to (1) a contractor is 
delayed by more than thirty days after receipt of a properly submitted periodic or final payment 
request by the owner or owner’s representative or (2) a subcontractor is delayed by more than ten 
days after receipt of a periodic or final payment by the contractor or subcontractor, then the 
remitting owner, contractor, or subcontractor shall pay the contractor or subcontractor interest due 
until such amount is paid, beginning on the day following the payment due date at the rate of one 
percent per month or a pro rata fraction thereof on the unpaid balance. Interest is due under this 
section only after the person charged the interest has been notified of the provisions of this section 
by the contractor or subcontractor. Acceptance of progress payments or a final payment shall 
release all claims for interest on such payments. 

45-1206 
Other remedies available. 

The Nebraska Construction Prompt Pay Act shall not modify the remedies available to any 
person under the terms of a contract in existence prior to October 1, 2010, or by any other statute. 

45-1207 
Residential real property; applicability of act. 

The Nebraska Construction Prompt Pay Act does not apply to improvements to real property 
intended for residential purposes when the residence consists of no more than four residential units. 

45-1208 
Applicability to contracts entered into on or after October 1, 2010. 

The Nebraska Construction Prompt Pay Act applies to contracts or subcontracts entered into 
on or after October 1, 2010. 

45-1209 
Contract provisions; void. 

The following provisions in any contract or subcontract for construction work performed 
within the State of Nebraska shall be against public policy and shall be void and unenforceable: 

(1) A provision that purports to waive, release, or extinguish rights to file a claim against 
a payment or performance bond, except that a contract or subcontract may require a contractor or 
subcontractor to provide a waiver or release of such rights as a condition for payment, but only to 
the extent of the amount of the payment received; 

(2) A provision that purports to make any state law other than that of Nebraska 
applicable to or governing any contract for construction within the state; or 

(3) A provision that purports to require that the venue for a court or arbitration hearing 
be held at any location outside of the state. 



45-1210 
Construction performed for political subdivision; liquidated or unliquidated claim; 

procedure; civil action authorized. 

(1) Any liquidated or unliquidated claim against any political subdivision of this state 
arising from construction performed for such political subdivision shall: (a) Be presented in writing 
to the individual or officer as set forth in subsection (2) of this section; (b) state the name of the 
claimant and the amount of the claim; and (c) identify the item or service for which payment is 
claimed or the time, place, nature, and circumstance giving rise to the claim. All claims shall be 
filed within one hundred eighty days after the date of substantial completion of the construction 
project. 

(2) A construction contract entered into by any political subdivision of this state may 
provide the name and location of the office in which a claim under this section may be filed. In the 
absence of such provision, a written claim shall be filed as follows: 

(a) Claims against a city of the metropolitan, primary, first, or second class shall be filed 
with the appropriate city clerk; 

(b) Claims against a village shall be filed with the village clerk; 
(c) Claims against a county shall be filed with the county clerk; and 
(d) Claims against any other political subdivision shall be filed with the person who 

executed the contract on behalf of the political subdivision or that person’s successor in office. 
(3) The applicable political subdivision shall issue a decision on the claim within ninety 

days after receipt thereof. If no decision has been issued after such period, the claim shall be 
deemed to be denied in whole and the claimant may commence an action in accordance with 
subsection (4) of this section. 

(4) If a claim is denied in whole or in part, a claimant may bring a civil action on the 
claim. An action under this subsection may only be brought within two years after the denial of the 
claim or the date upon which the claim is deemed to be denied. Any such action shall be in the 
nature of an original action and not an appeal and shall be commenced in the district court of the 
county in which the construction project at issue was located. Either party may appeal from the 
decision of the district court. 

(5) Notwithstanding any other provision of law in Chapters 13, 14, 15, 16, 17, and 23, 
claims against a political subdivision of this state arising from construction performed for such 
political subdivision shall be governed by this section. 

45-1211 
Violation of act; action for recovery; attorney’s fees and costs. 

Any individual, partnership, firm, limited liability company, corporation, or company may 
bring an action to recover any damages caused to such person or entity by a violation of the 
Nebraska Construction Prompt Pay Act. In addition to an award of damages, the court may award a 
plaintiff reasonable attorney’s fees and costs as the court determines is appropriate. 



CHAPTER 48. LABOR 

ARTICLE  1: WORKERS’ COMPENSATION 

§ 48-106 Employer; coverage of act; excepted occupations; election to provide 
compensation. 

ARTICLE  4: HEALTH AND SAFETY REGULATIONS 

§ 48-436 Terms, defined.  
§ 48-437 High voltage lines; prohibited acts; penalty. 
§ 48-438 High voltage lines; tools, equipment, materials, or buildings; operation, 

movement, or erection; use; conditions.  
§ 48-439 Posting of warning signs.  
§ 48-440 High voltage lines; operations; equipment in transit; requirements; 

Commissioner of Labor; notify.  
§ 48-441 Sections, when not applicable.  
§ 48-442 Violations; penalty. 
§ 48-443 Safety committee; when required; membership; employee rights and 

remedies. 
§ 48-444 Safety committee; failure to establish; violation; penalty. 
§ 48-445 Safety committee; rules and regulations. 
§ 48-446 Workplace Safety Consultation Program; created; inspections and 

consultations; elimination of hazards; fees; Workplace Safety Consultation 
Program Cash Fund; created; use; investment; records; violation; penalty; 
Department of Labor; powers and duties. 

ARTICLE  11: NEBRASKA FAIR EMPLOYMENT PRACTICE ACT 

§ 48-1126 State and governmental agencies; suits against. 
 
 
ARTICLE  1: WORKERS’ COMPENSATION 

48-106 
Employer; coverage of act; excepted occupations; election to provide compensation. 

(1) The Nebraska Workers’ Compensation Act shall apply to the State of Nebraska, to 
every governmental agency created by the state, and, except as provided in this section, to every 
resident employer in this state and nonresident employer performing work in this state who employs 
one or more employees in the regular trade, business, profession, or vocation of such employer. 

(2) The act shall not apply to: 
(a) A railroad company engaged in interstate or foreign commerce; 
(b) Service performed by a worker who is a household domestic servant in a private 

residence; 
(c) Service performed by a worker when performed for an employer who is engaged in 

an agricultural operation and employs only related employees; 
(d) Service performed by a worker when performed for an employer who is engaged in 

an agricultural operation and employs unrelated employees unless such service is performed for an 



employer who during any calendar year employs ten or more unrelated, full-time employees, 
whether in one or more locations, on each working day for thirteen calendar weeks, whether or not 
such weeks are consecutive. The act shall apply to an employer thirty days after the thirteenth such 
week; and 

(e) Service performed by a person who is engaged in an agricultural operation, or 
performed by his or her related employees, when the service performed is (i) occasional and (ii) for 
another person who is engaged in an agricultural operation who has provided or will provide 
reciprocal or similar service. 

(3) If the employer is the state or any governmental agency created by the state, the 
exemption from the act under subdivision (2)(d) of this section does not apply. 

(4) If the act applies to an employer because the employer meets the requirements of 
subdivision (2)(d) of this section, all unrelated employees shall be covered under the act and such 
employees’ wages shall be considered for premium purposes. 

(5) If an employer to whom the act applies because the employer meets the requirements 
of subdivision (2)(d) of this section subsequently does not employ ten or more unrelated, full-time 
employees, such employer shall continue to provide workers’ compensation insurance coverage for 
the employees for the remainder of the calendar year and for the next full calendar year. When the 
required coverage period has expired, such employer may elect to return to exempt status by (a) 
posting, continuously in a conspicuous place at the employment locations of the employees for a 
period of at least ninety days, a written or printed notice stating that the employer will no longer 
carry workers’ compensation insurance for the employees and the date such insurance will cease 
and (b) thereafter no longer carrying a policy of workers’ compensation insurance. Failure to 
provide notice in accordance with this subsection voids an employer’s attempt to return to exempt 
status. 

(6) An employer who is exempt from the act under subsection (2) of this section may 
elect to bring the employees of such employer under the act. Such election is made by the employer 
obtaining a policy of workers’ compensation insurance covering such employees. Such policy shall 
be obtained from a corporation, association, or organization authorized and licensed to transact the 
business of workers’ compensation insurance in this state. If such an exempt employer procures a 
policy of workers’ compensation insurance which is in full force and effect at the time of an 
accident to an employee of such employer, such procurement is conclusive proof of the employer’s 
and employee’s election to be bound by the act. Such an exempt employer who has procured a 
policy of workers’ compensation insurance may elect to return to exempt status by (a) posting, 
continuously in a conspicuous place at the employment locations of the employees for a period of at 
least ninety days, a written or printed notice stating that the employer will no longer carry workers’ 
compensation insurance for the employees and the date such insurance will cease and (b) thereafter 
no longer carrying a policy of workers’ compensation insurance. Failure to provide notice in 
accordance with this subsection voids an employer’s attempt to return to exempt status. 

(7) Every employer exempted under subdivision (2)(d) of this section who does not elect 
to provide workers’ compensation insurance under subsection (6) of this section shall give all 
unrelated employees at the time of hiring or at any time more than thirty calendar days prior to the 
time of injury the following written notice which shall be signed by the unrelated employee and 
retained by the employer: "In this employment you will not be covered by the Nebraska Workers’ 
Compensation Act and you will not be compensated under the act if you are injured on the job or 
suffer an occupational disease. You should plan accordingly." Failure to provide the notice required 
by this subsection subjects an employer to liability under and inclusion in the act for any unrelated 
employee to whom such notice was not given. 

(8) An exclusion from coverage in any health, accident, or other insurance policy 
covering a person employed by an employer who is exempt from the act under this section which 
provides that coverage under the health, accident, or other insurance policy does not apply if such 



person is entitled to workers’ compensation coverage is void as to such person if such employer has 
not elected to bring the employees of such employer within the act as provided in subsection (6) of 
this section. 

(9) For purposes of this section: 
(a) Agricultural operation means (i) the cultivation of land for the production of 

agricultural crops, fruit, or other horticultural products or (ii) the ownership, keeping, or feeding of 
animals for the production of livestock or livestock products; 

(b) Full-time employee means a person who is employed to work one-half or more of 
the regularly scheduled hours during each pay period; and 

(c) Related employee means a spouse of an employer and an employee related to the 
employer within the third degree by blood or marriage. Relationship by blood or marriage within 
the third degree includes parents, grandparents, great grandparents, children, grandchildren, great 
grandchildren, brothers, sisters, uncles, aunts, nephews, nieces, and spouses of the same. If the 
employer is a partnership, limited liability company, or corporation in which all of the partners, 
members, or shareholders are related within the third degree by blood or marriage, then related 
employee means any employee related to any such partner, member, or shareholder within the third 
degree by blood or marriage. 

ARTICLE  4: HEALTH AND SAFETY REGULATIONS 

48-436 
Terms, defined.  

(1) High voltage means a voltage in excess of six hundred volts, measured between 
conductors, or measured between the conductor and the ground; and 

(2) Authorized and qualified persons includes employees of any electric utility, public 
power district, or public power and irrigation district with respect to the electrical systems of such 
utilities, employees of communications utilities, common carriers engaged in interstate commerce, 
state, county, or municipal agencies with respect to work relating to their facilities on the poles or 
structures of an electric utility or railway transportation system, employees of a railway 
transportation system or a metropolitan utilities district engaged in the normal operation of such 
system, and employees of a contractor with respect to work under his or her supervision when such 
work is being performed under contract for, or as an agent of, the owner of the above utilities, 
companies, or agencies, so long as all such persons meet the requirements for working near 
overhead high voltage conductors as provided in 29 C.F.R. 1910.269(a)(2)(ii) through 
1910.269(a)(3), as such regulations existed on July 19, 2012. 

48-437 
High voltage lines; prohibited acts; penalty. 

(1) No person, firm, or corporation, or agent of such person, firm, or corporation, shall 
require or permit any employee, except an authorized and qualified person, to perform and no 
person, except an authorized and qualified person, shall perform any function within the distances 
from overhead high voltage conductors prohibited by sections 48-436 to 48-442; or enter upon any 
land, building, or other premises, and there to engage in any excavation, demolition, construction, 
repair, or other operations, or to erect, install, operate, or store in or upon such premises any tools, 
machinery, equipment, materials, or structures, including house-moving, well-drilling, pile-driving, 
or hoisting equipment, within the distances from overhead high voltage conductors prohibited by 
sections 48-436 to 48-442, unless and until danger from accidental contact with such high voltage 
conductors has been effectively guarded against in the manner prescribed in sections 48-436 to 
48-442. 



(2)(a) No person except an authorized and qualified person shall manipulate overhead high 
voltage conductors or other components, including the poles and other structures, of an electric 
utility. Under no circumstances shall an authorized and qualified person work on the electrical 
system of an electric utility that he or she is not employed by unless written authorization has been 
obtained from such electric utility. This subsection shall not be construed to apply to activities 
performed by an authorized and qualified person employed by an electric utility on the electrical 
system of another electric utility when the nonowning or nonoperating electric utility has a written 
agreement with the owning and operating electric utility (i) providing for the joint use of or 
interconnection of the electrical systems of both the electric utilities or (ii) approving authorized and 
qualified persons employed by the nonowning or nonoperating electric utility to work on the 
electrical system of the owning or operating electric utility on an ongoing basis. 

(b) Any person, firm, or corporation, or any employee thereof, violating any provisions 
of this subsection shall be guilty of a Class II misdemeanor. 

48-438 
High voltage lines; tools, equipment, materials, or buildings; operation, movement, or 

erection; use; conditions.  

(1) Except as provided in subsections (2) and (3) of this section, the operation or 
erection of any tools, machinery, or equipment, or any part thereof capable of vertical, lateral, or 
swinging motion, or the handling or storage of any supplies, materials, or apparatus or the moving 
of any house or other building, or any part thereof, under, over, by, or near overhead high voltage 
conductors, shall be prohibited if, at any time during such operation or other manipulation, it is 
possible to bring such equipment, tools, materials, building, or any part thereof within ten feet of 
such overhead high voltage conductors, except where such high voltage conductors have been 
effectively guarded against danger from accidental contact, by any of the following: 

(a) Erection of mechanical barriers to prevent physical contact with high voltage 
conductors; 

(b) Deenergizing of the high voltage conductors and grounding where necessary; or 
(c) Temporary relocation of overhead high voltage conductors. 
(2) The minimum distance required by this section for cranes or other boom type 

equipment in transit with no load and with raiseable portions lowered shall be four feet. 
(3) Nothing in sections 48-436 to 48-442 shall prohibit the moving of general farm 

equipment under high voltage conductors where clearances required by sections 48-436 to 48-442 
are maintained. 

(4) The activities performed as described in subdivisions (1)(a), (b), and (c) of this 
section shall be performed only by the owner or operator of the high voltage conductors unless 
written authorization has been obtained from such owner or operator. This subsection shall not be 
construed to apply to activities performed by an electric utility on high voltage conductors of 
another electric utility when the electric utilities have a written agreement (a) providing for joint use 
of poles or structures supporting the high voltage conductors of the electric utilities or (b) approving 
the nonowning electric utility’s performance of the activities described in subdivisions (1)(a), (b), 
and (c) of this section on an ongoing basis on the owning or operating electric utility’s high voltage 
conductors. 

48-439 
Posting of warning signs.  

The owner, agent or employer responsible for the operation of equipment shall post and 
maintain in plain view of the operator on each crane, derrick, driver, or similar apparatus, any part 
of which is capable of vertical, lateral or swinging motion, an approved weather resistant warning 



sign legible at twelve feet reading: Warning—Unlawful to operate this equipment within ten feet of 
high voltage conductors; and shall post and maintain similar signs on the outside of the equipment 
in such locations as to be readily visible to other persons engaged in the work operation or in the 
vicinity of the work operation. 

48-440 
High voltage lines; operations; equipment in transit; requirements; Commissioner of 

Labor; notify.  

Before any operations are to be performed within ten feet of any overhead high voltage 
conductors, or whenever any equipment in transit as described in subsection (2) of section 48-438 
can come within four feet of any overhead high voltage conductors, the person or persons 
responsible for the work to be done or moving of the equipment shall be responsible for compliance 
with sections 48-436 to 48-442. Such person or persons shall notify the operator of the overhead 
high voltage conductors and the Commissioner of Labor, on forms prescribed by the commissioner, 
not less than forty-eight hours before proceeding with such work, of the time, place, duration, and 
nature of the work to be performed, and the method of guarding against accidental contact; which 
shall be one of the methods provided in section 48-438 as may be agreed upon with such operator. 

48-441 
Sections, when not applicable. 

Nothing in sections 48-436 to 48-442 shall apply to any authorized or qualified person as 
defined in section 48-436 or the owner, agent, or employer of such persons in the performance of 
work or the moving of equipment in the conduct of its business. 

48-442 
Violations; penalty. 

Except as provided in subdivision (2)(b) of section 48-437, any person, firm, or corporation, 
or any employee thereof, violating any provisions of sections 48-436 to 48-442 shall be guilty of a 
Class V misdemeanor. Each day’s failure to comply with any of the provisions of sections 48-436 to 
48-442 shall constitute a separate violation. 

48-443 
Safety committee; when required; membership; employee rights and remedies. 

(1)(a) Not later than January 1, 1994, every public and private employer subject to the 
Nebraska Workers’ Compensation Act shall establish a safety committee. Such committee shall 
adopt and maintain an effective written injury prevention program. 

(b) A client of a professional employer organization is not relieved of its obligation to 
establish a safety committee based on its workers being co-employees of the professional employer 
organization. A professional employer agreement shall not allocate the client’s responsibility to 
establish a safety committee to the professional employer organization. For purposes of this 
subdivision, the terms client, professional employer organization, and professional employer 
agreement shall have the same meaning as in section 48-2702. This subdivision becomes operative 
on January 1, 2012. 

(2)(a) For employers subject to collective-bargaining agreements, the establishment of the 
safety committee shall be accomplished through the collective-bargaining process. 

(b) For employers not subject to collective-bargaining agreements, the safety committee 
shall be composed of an equal number of members representing employees and the employer. 
Employee members shall not be selected by the employer but shall be selected pursuant to 



procedures prescribed in rules and regulations adopted and promulgated by the Commissioner of 
Labor. 

(c) The cost of maintaining and operating the safety committee shall be minimal to the 
employer. 

(3) An employer shall compensate employee members of the safety committee at their 
regular hourly wage plus their regular benefits while the employees are attending committee 
meetings or otherwise engaged in committee duties. 

(4) An employee shall not be discharged or discriminated against by his or her employer 
because he or she makes any oral or written complaint to the safety committee or any governmental 
agency having regulatory responsibility for occupational safety and health, and any employee so 
discharged or discriminated against shall be reinstated and shall receive reimbursement for lost 
wages and work benefits caused by the employer’s action. 

48-444 
Safety committee; failure to establish; violation; penalty. 

If the Commissioner of Labor finds, after notice and hearing, that an employer has failed to 
establish a safety committee pursuant to section 48-443 within fifteen days after notification by the 
Commissioner of Labor of the obligation to do so, the Commissioner of Labor may order payment 
of a civil penalty of not more than one thousand dollars for each violation. Each day of continued 
violation shall constitute a separate violation. 

48-445 
Safety committee; rules and regulations. 

The Commissioner of Labor shall adopt and promulgate rules and regulations to carry out 
sections 48-443 and 48-444. 

48-446 
Workplace Safety Consultation Program; created; inspections and consultations; 

elimination of hazards; fees; Workplace Safety Consultation Program Cash Fund; created; 
use; investment; records; violation; penalty; Department of Labor; powers and duties. 

(1) There is hereby created the Workplace Safety Consultation Program. It is the intent 
of the Legislature that such program help provide employees in Nebraska with safe and healthful 
workplaces. 

(2) Under the Workplace Safety Consultation Program, the Department of Labor may 
conduct workplace inspections and consultations to determine whether employers are complying 
with standards issued by the federal Occupational Safety and Health Administration or the federal 
Mine Safety and Health Administration for safe and healthful workplaces. Workplace inspections 
and safety consultations shall be performed by employees of the Department of Labor who are 
knowledgeable and experienced in the occupational safety and health field and who are trained in 
the federal standards and in the recognition of safety and health hazards. The Department of Labor 
may employ qualified persons as may be necessary to carry out this section. 

(3) All employers shall be subject to occupational safety and health inspections covering 
their Nebraska operations. Employers shall be selected by the Commissioner of Labor for 
inspection on the basis of factors intended to identify the likelihood of workplace injuries and to 
achieve the most efficient utilization of safety personnel of the Department of Labor. Such factors 
shall include: 

(a) The amount of premium paid by the employer for workers’ compensation insurance; 
(b) The experience modification produced by the experience rating system referenced in 

section 44-7524; 



(c) Whether the employer is covered by workers’ compensation insurance under section 
44-3,158; 

(d) The relative hazard of the employer’s type of business as evidenced by insurance 
rates or loss costs filed with the Director of Insurance for the insurance rating classification or 
classifications applicable to the employer; 

(e) The nature, type, or frequency of accidents for the employer as may be reported to 
the Department of Insurance, the Nebraska Workers’ Compensation Court, or the Department of 
Labor; 

(f) Workplace hazards as may be reported to the Department of Insurance, the Nebraska 
Workers’ Compensation Court, or the Department of Labor; 

(g) Previous safety and health history; 
(h) Possible employee exposure to toxic substances; 
(i) Requests by employers for the Department of Labor to inspect their workplaces or 

otherwise provide consulting services on a basis by which the employer will reimburse the 
Department of Labor; and 

(j) All other relevant factors. 
(4) Hazards identified by an inspection shall be eliminated within a reasonable time as 

specified by the Commissioner of Labor. 
(5) An employer who refuses to eliminate workplace hazards in compliance with an 

inspection shall be referred to the federal Occupational Safety and Health Administration or the 
federal Mine Safety and Health Administration for enforcement. 

(6) At the discretion of the Commissioner of Labor, inspection of an employer may be 
repeated to ensure compliance by the employer, with the expenses incurred by the Department of 
Labor to be paid by the employer. 

(7) The Commissioner of Labor shall adopt and promulgate rules and regulations 
establishing a schedule of fees for consultations and inspections. Such fees shall be established with 
due regard for the costs of administering the Workplace Safety Consultation Program. The cost of 
consultations and inspections shall be borne by each employer for which these services are 
rendered. 

(8) There is hereby created the Workplace Safety Consultation Program Cash Fund. All 
fees collected pursuant to the Workplace Safety Consultation Program shall be remitted to the State 
Treasurer for credit to the fund and shall be used for the sole purpose of administering the program. 
Any money in the fund available for investment shall be invested by the state investment officer 
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act. 

(9) Each employer provided a consultation or inspection by the Department of Labor 
shall retain up-to-date records for each place of employment as recommended by the inspection or 
consultation. The employer shall make such records available to the Department of Labor upon 
request to ensure continued progress of the employer’s efforts to comply with the federal 
Occupational Safety and Health Administration or the federal Mine Safety and Health 
Administration standards. 

(10) Any person who knowingly operates or causes to be operated a business in violation 
of recommendations to correct serious or imminent hazards as identified by the Workplace Safety 
Consultation Program shall be referred to the federal Occupational Safety and Health 
Administration or the federal Mine Safety and Health Administration. 

(11) The Attorney General, acting on behalf of the Commissioner of Labor, or the county 
attorney in a county in which a business is located or operated may apply to the district court for an 
order against any employer in violation of this section. 

(12) The Workplace Safety Consultation Program shall not be construed to alter the duty 
of care or the liability of an owner or a business for injuries or death of any person or damage to any 
property. The state and its officers and employees shall not be construed to assume liability arising 



out of an accident involving a business by reason of administration of the Workplace Safety 
Consultation Program. 

(13) Inspectors employed by the Department of Labor may inspect any place of 
employment with or without notice during normal hours of operation. Such inspectors may suspend 
the operation of equipment determined to constitute an imminent danger situation. Operation of 
such equipment shall not resume until the hazardous or unsafe condition is corrected to the 
satisfaction of the inspector. 

(14) No person with a reasonable cause to believe the truth of the information shall be 
subject to civil liability for libel, slander, or any other relevant tort cause of action by virtue of 
providing information without malice on workplace hazards or the nature, type, or frequency of 
accidents to the Department of Insurance, the Nebraska Workers’ Compensation Court, or the 
Department of Labor. 

(15) Safety and health inspectors employed by the Department of Labor shall have the 
right and power to enter any premise, building, or structure, public or private, for the purpose of 
inspecting any work area or equipment. A refusal by the employer of entry by a safety and health 
inspector employed by the Department of Labor shall be a violation of this subsection. If the 
Commissioner of Labor finds, after notice and hearing, that an employer has violated this 
subsection, he or she may order payment of a civil penalty of not more than one thousand dollars for 
each violation. Each day of continued violation shall constitute a separate violation. 

(16) The Commissioner of Labor shall adopt and promulgate rules and regulations to 
carry out this section. 

ARTICLE  11: NEBRASKA FAIR EMPLOYMENT PRACTICE ACT 

48-1126 
State and governmental agencies; suits against. 

The state and governmental agencies created by the state may be sued upon claims arising 
under the Nebraska Fair Employment Practice Act in the same manner as provided by such law for 
suits against other employers. 

 



CHAPTER 49. LAW 

ARTICLE 14: NEBRASKA POLITICAL ACCOUNTABILITY AND DISCLOSURE 
ACT  

§ 49-1401 Act, how cited.  
§ 49-1402 Legislative findings.  
§ 49-1403 Definitions, where found. 
§ 49-1404 Administrative action, defined. 
§ 49-1405 Ballot question, defined.  
§ 49-1406 Ballot question committee, defined.  
§ 49-1407 Business, defined. 
§ 49-1408 Business with which the individual is associated or business association, 

defined.  
§ 49-1409 Candidate, defined.  
§ 49-1416 Election, defined.  
§ 49-1424 Government body, defined.  
§ 49-1436 Official in the executive branch, defined.  
§ 49-1437 Official in the legislative branch, defined.  
§ 49-1442 Public employee, defined.  
§ 49-1443 Public official, defined.  
§ 49-1443.01 Relative, defined. 
§ 49-1494 Candidates for elective office; statement of financial interest; filing; time; 

supplementary statements; failure to file; effect. 
§ 49-1499.03 Political subdivision personnel; school board; discharge of official duties; 

potential conflict; actions required; nepotism; restrictions on supervision of 
family members.  

§ 49-14,101 Public official, employee, candidate, and other individuals; prohibited acts; 
penalty. 

§ 49-14,101.01 Financial gain; gift of travel or lodging; prohibited acts; violation; penalty; 
permissible actives and uses.  

§ 49-14,101.02 Public official or public employee; use of public resources or funds; 
prohibited acts; exceptions.  

§ 49-14,101.03 Public official or public employee; incidental or de minimis use of public 
resources; permissible activities and uses. 

§ 49-14,114 Commission; appointed members; prohibited acts; resignation required; 
when.  

 
 
ARTICLE 14: NEBRASKA POLITICAL ACCOUNTABILITY AND DISCLOSURE 

ACT  

49-1401 
Act, how cited.  

Sections 49-1401 to 49-14,141 shall be known and may be cited as the Nebraska Political 
Accountability and Disclosure Act. 



49-1402 
Legislative findings.  

(1) That the public interest in the manner in which election campaigns are conducted has 
increased greatly in recent years, creating a need for additional disclosure and accountability; 

(2) That there is a compelling state interest in ensuring that the state and local elections 
are free of corruption and the appearance of corruption and that this can only be achieved if (a) the 
sources of funding of campaigns are fully disclosed and (b) the use of money in campaigns is fully 
disclosed; 

(3) That it is essential to the proper operation of democratic government that public 
officials and employees be independent and impartial, that governmental decisions and policy be 
made in the proper channels of governmental structure, and that public office or employment not be 
used for private gain other than the compensation provided by law; and 

(4) That the attainment of one or more of these ends is impaired when there exists, or 
appears to exist, a substantial conflict between the private interests of a public official and his or her 
duties as such official; and that although the vast majority of public officials and employees are 
dedicated and serve with high integrity, the public interest requires that the law provide greater 
accountability, disclosure, and guidance with respect to the conduct of public officials and 
employees. 

49-1403 
Definitions, where found. 

For purposes of the Nebraska Political Accountability and Disclosure Act, unless the context 
otherwise requires, the definitions found in sections 49-1404 to 49-1444 shall be used. 

49-1404 
Administrative action, defined. 

Administrative action shall mean any decision on, or proposal, consideration, enactment, or 
defeat of any rule, regulation, or other official policy action or nonaction by any executive agency, 
or any policy matter which is within the official jurisdiction of an executive agency. 

49-1405 
Ballot question, defined.  

(1) Ballot question shall mean any question which is submitted or which is intended to 
be submitted to a popular vote at an election, including, but not limited to, a question submitted or 
intended to be submitted by way of initiative, referendum, recall, or judicial retention, whether or 
not it qualifies for the ballot. 

(2) Ballot question shall also mean any question which has been submitted to a popular 
vote at an election as a result of legislative action or adoption of a resolution by a political 
subdivision to place an issue or issues on the ballot. 

49-1406 
Ballot question committee, defined.  

Ballot question committee shall mean any committee acting in support of, or in opposition 
to, the qualification, passage, or defeat of a ballot question but which does not receive contributions 
or make expenditures or contributions for the purpose of influencing or attempting to influence the 
action of the voters for or against the nomination or election of a candidate. 



49-1407 
Business, defined. 

Business shall mean any corporation, partnership, limited liability company, sole 
proprietorship, firm, enterprise, franchise, association, organization, self-employed individual, 
holding company, joint-stock company, receivership, trust, activity, or entity. 

49-1408 
Business with which the individual is associated or business association, defined.  

Business with which the individual is associated or business association shall mean a 
business: (1) In which the individual is a partner, limited liability company member, director, or 
officer; or (2) in which the individual or a member of the individual’s immediate family is a 
stockholder of closed corporation stock worth one thousand dollars or more at fair market value or 
which represents more than a five percent equity interest or is a stockholder of publicly traded stock 
worth ten thousand dollars or more at fair market value or which represents more than ten percent 
equity interest. An individual who occupies a confidential professional relationship protected by law 
shall be exempt from this section. This section shall not apply to publicly traded stock under a 
trading account if the filer reports the name and address of the stockbroker. 

49-1409 
Candidate, defined. 

(1) Candidate shall mean an individual: (a) Who files, or on behalf of whom is filed, a 
fee, affidavit, nomination papers, or nominating petition for an elective office; (b) whose 
nomination as a candidate for elective office by a political party caucus, committee, or convention is 
certified to the appropriate filing official; (c) who is an officeholder who is the subject of a recall 
vote; or (d) who receives a contribution, makes an expenditure, or gives consent for another person 
to receive a contribution or make an expenditure with a view to bringing about the individual’s 
nomination or election to an elective office, whether or not the specific elective office for which the 
individual will seek nomination or election is known at the time the contribution is received or the 
expenditure is made. An elected officeholder shall, if eligible under law, be considered to be a 
candidate for reelection to that same office for the purposes of the Nebraska Political Accountability 
and Disclosure Act only. 

(2) Candidate shall not include any individual who is a candidate within the meaning of 
the Federal Election Campaign Act of 1971, 2 U.S.C. 431, as such section existed on January 1, 
2006. 

49-1416 
Election, defined. 

Election shall mean a primary, general, special, or other election held in this state or a 
convention or caucus of a political party held in this state to nominate a candidate. Election shall 
include a vote on a ballot question. 

49-1424 
Government body, defined.  

Government body shall mean an authority, department, commission, committee, council, 
board, bureau, division, office, legislative body, or other agency in the executive, legislative, or 
judicial branch of state government or of one or more political subdivisions thereof or a school 
district, state college, state university, or other state-supported institution of higher education. 



49-1436 
Official in the executive branch, defined.  

Official in the executive branch shall mean an official holding a state executive office as 
provided in Article IV, Constitution of Nebraska, including Governor, Lieutenant Governor, 
Secretary of State, Auditor of Public Accounts, State Treasurer, Attorney General, Tax 
Commissioner, the heads of such other executive departments as set forth in the Constitution or as 
may be established by law, a deputy thereto, or a member of any state board or commission. This 
includes an individual who is elected or appointed and has not yet taken, or an individual who is 
nominated for appointment to, any of the offices enumerated in this section. 

49-1437 
Official in the legislative branch, defined.  

Official in the legislative branch shall mean a member or member-elect of the Legislature, a 
member of an official body established by and responsible to the Legislature, or employee thereof 
other than an individual employed by the state in a clerical or nonpolicymaking capacity. 

49-1442 
Public employee, defined.  

Public employee shall mean an employee of the state or a political subdivision thereof. 

49-1443 
Public official, defined.  

Public official shall mean an official in the executive branch, an official in the legislative 
branch, or an elected or appointed official in the judicial branch of the state government or a 
political subdivision thereof; any elected or appointed member of a school board; and an elected or 
appointed member of a governing body of a state institution of higher education. 

49-1443.01 
Relative, defined.  

Relative shall mean any person related to another by blood or marriage to the third degree of 
consanguinity, including a foster parent, foster child, stepparent, stepchild, and adopted children and 
their adoptive parents. 

49-1494 
Candidates for elective office; statement of financial interest; filing; time; supplementary 

statements; failure to file; effect. 

(1) An individual who files to appear on the ballot for election to an elective office 
specified in section 49-1493 shall file a statement of financial interests for the preceding calendar 
year with the commission. 

(2) Candidates for the elective offices specified in section 49-1493 who qualify other 
than by filing shall file a statement for the preceding calendar year with the commission within five 
days after becoming a candidate or being appointed to that elective office. 

(3) A statement of financial interests shall be preserved for a period of not less than five 
years by the commission. 

(4) If the candidate for an elective office specified in section 49-1493 files to appear on 
the ballot for election prior to January 1 of the year in which the election is held, the candidate shall 
file supplementary statements, covering the preceding calendar year, with the commission on or 
before March 1 of the year in which the election is held. 



(5) A candidate for an elective office specified in section 49-1493 who fails to file a 
statement of financial interests as required in subsection (1) or (2) of this section within five days 
after the deadline in subsection (4) of this section and section 49-1493 shall not appear on the ballot. 

49-1499.03 
Political subdivision personnel; school board; discharge of official duties; potential 

conflict; actions required; nepotism; restrictions on supervision of family members.  

(1)(a) An official of a political subdivision designated in section 49-1493 who would be 
required to take any action or make any decision in the discharge of his or her official duties that 
may cause financial benefit or detriment to him or her, a member of his or her immediate family, or 
a business with which he or she is associated, which is distinguishable from the effects of such 
action on the public generally or a broad segment of the public, shall take the following actions as 
soon as he or she is aware of such potential conflict or should reasonably be aware of such potential 
conflict, whichever is sooner: 

(i) Prepare a written statement describing the matter requiring action or decision and the 
nature of the potential conflict; and 

(ii) Deliver a copy of the statement to the commission and to the person in charge of 
keeping records for the political subdivision who shall enter the statement onto the public records of 
the subdivision. 

(b) The official shall take such action as the commission shall advise or prescribe to 
remove himself or herself from influence over the action or decision on the matter. 

(c) This subsection does not prevent such a person from making or participating in the 
making of a governmental decision to the extent that the individual’s participation is legally 
required for the action or decision to be made. A person acting pursuant to this subdivision shall 
report the occurrence to the commission. 

(2)(a) Any person holding an elective office of a city or village not designated in section 
49-1493 and any person holding an elective office of a school district who would be required to take 
any action or make any decision in the discharge of his or her official duties that may cause 
financial benefit or detriment to him or her, a member of his or her immediate family, or a business 
with which he or she is associated, which is distinguishable from the effects of such action on the 
public generally or a broad segment of the public, shall take the following actions as soon as he or 
she is aware of such potential conflict or should reasonably be aware of such potential conflict, 
whichever is sooner: 

(i) Prepare a written statement describing the matter requiring action or decision and the 
nature of the potential conflict; 

(ii) Deliver a copy of the statement to the person in charge of keeping records for the 
city, village, or school district who shall enter the statement onto the public records of the city, 
village, or school district; and 

(iii) Abstain from participating or voting on the matter in which the person holding 
elective office has a conflict of interest. 

(b) The person holding elective office may apply to the commission for an opinion as to 
whether the person has a conflict of interest. 

(3) Matters involving an interest in a contract are governed either by sections 49-14,102 
and 49-14,103 or by sections 49-14,103.01 to 49-14,103.06. Matters involving the hiring of an 
immediate family member are governed by section 49-1499.04. Matters involving nepotism or the 
supervision of a family member by an official or employee in the executive branch of state 
government are governed by section 49-1499.07. 



49-14,101 
Public official, employee, candidate, and other individuals; prohibited acts; penalty. 

(1) No person shall offer or give to the following persons anything of value, including a 
gift, loan, contribution, reward, or promise of future employment, based on an agreement that the 
vote, official action, or judgment of any public official, public employee, or candidate would be 
influenced thereby: 

(a) A public official, public employee, or candidate; 
(b) A member of the immediate family of an individual listed in subdivision (a) of this 

subsection; or 
(c) A business with which an individual listed under subdivision (a) or (b) of this 

subsection is associated. 
(2) No person listed in subsection (1) of this section shall solicit or accept anything of 

value, including a gift, loan, contribution, reward, or promise of future employment based on an 
agreement that the vote, official action, or judgment of the public official, public employee, or 
candidate would be influenced thereby. 

(3) Except as provided in section 23-3113, any person violating this section shall be 
guilty of a Class III misdemeanor, except that no vote by any member of the Legislature shall 
subject such member to any criminal sanction under this section. 

49-14,101.01 
Financial gain; gift of travel or lodging; prohibited acts; violation; penalty; permissible 

actives and uses. 

(1) A public official or public employee shall not use or authorize the use of his or her 
public office or any confidential information received through the holding of a public office to 
obtain financial gain, other than compensation provided by law, for himself or herself, a member of 
his or her immediate family, or a business with which the individual is associated. 

(2) A public official or public employee shall not use or authorize the use of personnel, 
resources, property, or funds under his or her official care and control other than in accordance with 
prescribed constitutional, statutory, and regulatory procedures or use such items, other than 
compensation provided by law, for personal financial gain. 

(3) Unless otherwise restricted by an employment contract, a collective-bargaining 
agreement, or a written agreement or policy approved by a government body, a public official or 
public employee may use a telecommunication system, a cellular telephone, an electronic handheld 
device, or a computer under the control of a government body for email, text messaging, a local 
call, or a long-distance call to a child at home, a teacher, a doctor, a day care center, a baby-sitter, a 
family member, or any other person to inform any such person of an unexpected schedule change or 
for other essential personal business. Any such communication shall be kept to a minimum and 
shall not interfere with the conduct of public business. A public official or public employee shall be 
responsible for payment or reimbursement of charges, if any, that directly result from any such 
communication. An agency or government body may establish procedures for reimbursement of 
charges pursuant to this subsection. 

(4) A public official shall not accept a gift of travel or lodging or a gift of reimbursement 
for travel or lodging if the gift is made so that a member of the public official’s immediate family 
can accompany the public official in the performance of his or her official duties. 

(5) A member of the immediate family of a public official shall not accept a gift of 
travel or lodging or a gift of reimbursement for travel or lodging if the gift is made so that a member 
of the public official’s immediate family can accompany the public official in the performance of 
his or her official duties. 



(6) This section does not prohibit the Executive Board of the Legislative Council from 
adopting policies that allow a member of the Legislature to install and use with private funds a 
telephone line, telephone, and telefax machine in his or her public office for private purposes. 

(7) Except as provided in section 23-3113, any person violating this section shall be 
guilty of a Class III misdemeanor, except that no vote by any member of the Legislature shall 
subject such member to any criminal sanction under this section. 

49-14,101.02 
Public official or public employee; use of public resources or funds; prohibited acts; 

exceptions.  

(1) For purposes of this section, public resources means personnel, property, resources, 
or funds under the official care and control of a public official or public employee. 

(2) Except as otherwise provided in this section, a public official or public employee 
shall not use or authorize the use of public resources for the purpose of campaigning for or against 
the nomination or election of a candidate or the qualification, passage, or defeat of a ballot question. 

(3) This section does not prohibit a public official or public employee from making 
government facilities available to a person for campaign purposes if the identity of the candidate or 
the support for or opposition to the ballot question is not a factor in making the government facility 
available or a factor in determining the cost or conditions of use. 

(4) This section does not prohibit a governing body from discussing and voting upon a 
resolution supporting or opposing a ballot question or a public corporation organized under Chapter 
70 from otherwise supporting or opposing a ballot question concerning the sale or purchase of its 
assets. 

(5) This section does not prohibit a public official or a public employee under the direct 
supervision of a public official from responding to specific inquiries by the press or the public as to 
his or her opinion regarding a ballot question or from providing information in response to a request 
for information. 

(6) This section does not prohibit a member of the Legislature from making use of 
public resources in expressing his or her opinion regarding a candidate or a ballot question or from 
communicating that opinion. A member is not authorized by this section to utilize mass mailings or 
other mass communications at public expense for the purpose of campaigning for or against the 
nomination or election of a candidate. A member is not authorized by this section to utilize mass 
mailings at public expense for the purpose of qualifying, supporting, or opposing a ballot question. 

(7) This subsection applies to public officials other than members of the Legislature 
provided for in subsection (6) of this section. This section does not prohibit, in the normal course of 
his or her duties, a public official or a public employee under the direct supervision of a public 
official from using public resources to research and prepare materials to assist the government body 
for which the individual is a public official or public employee in determining the effect of the 
ballot question on the government body. This section does not authorize mass mailings, mass 
duplication, or other mass communications at public expense for the purpose of qualifying, 
supporting, or opposing a ballot question. Mass communications shall not include placing public 
records demonstrating the consequences of the passage or defeat of a ballot question affecting the 
government body for which the individual is a public official or public employee on existing web 
sites of such government body. 

(8) Nothing in this section prohibits a public official from campaigning for or against the 
qualification, passage, or defeat of a ballot question or the nomination or election of a candidate 
when no public resources are used. 

(9) Nothing in this section prohibits a public employee from campaigning for or against 
the qualification, passage, or defeat of a ballot question or the nomination or election of a candidate 



when no public resources are used. Except as otherwise provided in this section, a public employee 
shall not engage in campaign activity for or against the qualification, passage, or defeat of a ballot 
question or the nomination or election of a candidate while on government work time or when 
otherwise engaged in his or her official duties. 

(10) This section does not prohibit an employee of the Legislature from using public 
resources consistent with this section for the purpose of researching or campaigning for or against 
the qualification, passage, or defeat of a ballot question if the employee is under the direction and 
supervision of a member of the Legislature. 

(11) Nothing in this section prohibits a public official or public employee from 
identifying himself or herself by his or her official title. 

49-14,101.03 
Public official or public employee; incidental or de minimis use of public resources; 

permissible activities and uses. 

(1) Any use of public resources by a public official or public employee which is 
incidental or de minimis shall not constitute a violation of section 49-14,101.01 or 49-14,101.02. 

(2) For purposes of sections 49-14,101.01 and 49-14,101.02, a resource of government, 
including a vehicle, shall not be considered a public resource and personal use shall not be 
prohibited if (a) the use of the resource for personal purposes is part of the public official’s or public 
employee’s compensation provided in an employment contract or a written policy approved by a 
government body and (b) the personal use of the resource as compensation is reported in accordance 
with the Internal Revenue Code of 1986, as amended, and taxes, if any, are paid. If authorized by 
the contract or policy, the resource may be used whether or not the public official or public 
employee is engaged in the duties of his or her public office or public employment. 

(3) Use of a government vehicle by a public official or public employee to travel to a 
designated location or the home of the public official or public employee is permissible when the 
primary purpose of the travel serves a government purpose and the use is pursuant to a written 
policy approved by a government body. 

(4) Pursuant to a collective-bargaining agreement, a public facility may be used by a 
bargaining unit to meet regarding activities of the union or bargaining unit. This section shall not 
authorize the use of public resources for the purpose of campaigning for or against the nomination 
or election of a candidate or the qualification, passage, or defeat of a ballot question. 

(5) Nothing in the Nebraska Political Accountability and Disclosure Act prohibits a 
public official or public employee from using his or her personal cellular telephone, electronic 
handheld device, or computer to access a wireless network to which access is provided to the public 
by a government body. 

49-14,114 
Commission; appointed members; prohibited acts; resignation required; when. 

(1) No appointed individual, while a member of the commission, shall engage in any 
activity or hold any position or office which is regulated by the commission as follows: 
(a) Lobbying; (b) being a public official, a public employee, or a state elective official; 
(c) campaigning for the election or appointment of himself or herself to an elective public office; or 
(d) holding an office in any political party or political committee. 

(2) An appointed individual shall withdraw from any activity and resign from any 
position or office regulated by the commission prior to beginning his or her term on the 
commission. 

(3) Nothing in this section shall be construed to limit an appointed individual’s right to 
vote in any election or to limit his or her right to make contributions. 



CHAPTER 60. MOTOR VEHICLES 

ARTICLE 3:  MOTOR VEHICLE REGISTRATION 

§ 60-305 All-terrain vehicle, defined. 
§ 60-358.01 Utility-type vehicle, defined. 
§ 60-369 Operation of vehicle without registration; purchase from state or political 

subdivision; proof of ownership. 

ARTICLE 4:  MOTOR VEHICLE OPERATORS’ LICENSES 

§ 60-4,138 Commercial drivers' licenses and restricted commercial drivers' licenses; 
classification. 

§ 60-4,140 Multiple licenses; violation; penalty. 
§ 60-4,144.01 Commercial drivers’ licenses; certification required; medical examiner’s 

certificate. 
§ 60-4,146 Application; requirements of federal law; certification. 

ARTICLE 6: NEBRASKA RULES OF THE ROAD 

(Y) SIZE, WEIGHT, AND LOAD 

§ 60-6,288.01 Person moving certain buildings or objects; notice required; contents.  
§ 60-6,289 Vehicles; height; limit; height of structure; damages. 

(FF) SPECIAL RULES FOR ALL-TERRAIN VEHICLES 

§ 60-6,355 All-Terrain Vehicle, Defined; Utility-Type Vehicle, Defined. 
§ 60-6,356 All-Terrain Vehicle; Utility-Type Vehicle; Operation; Restrictions; city or 

Village Ordinance; County Board Resolution. 
§ 60-6,357 All-Terrain Vehicle; Utility-Type Vehicle; Lights Required; when. 
§ 60-6,358 All-Terrain Vehicle; Utility-Type Vehicle; Equipment Required. 
§ 60-6,359 Modification of All Terrain Vehicle or Utility Type Vehicle; Prohibited. 
§ 60-6,360 All-Terrain Vehicle; Utility Type Vehicle; Competitive Events; Exemptions. 
§ 60-6,361 All-Terrain Vehicle; Utility Type Vehicle; Accident; Report Required. 
§ 60-6,362 Violations; Penalty. 



***FOR THOSE DISTRICTS WITH REVENUE OF GREATER THAN $40 MILLION: 

§ 60-301 Act, how cited. 
§ 60-302 Definitions, where found. 
§ 60-346.01 Public power district, defined. 
§ 60-3,147 Commercial motor vehicles; public power district motor vehicles; registration 

fees. 
§ 60-3,148 Commercial motor vehicles; public power district motor vehicles; increase of 

gross vehicle weight; where allowed. 
§ 60-3,151 Trailers; recreational vehicles; registration fee. 
§ 60-3,228 Public power district license plates; application; issuance. 
§ 60-3,229 Public power district license plates; registration fee. 

 
 
ARTICLE 3:  MOTOR VEHICLE REGISTRATION  

60-305 
All-terrain vehicle, defined. 

All-terrain vehicle means any motorized off-highway vehicle which (1) is fifty inches or less 
in width, (2) has a dry weight of twelve hundred pounds or less, (3) travels on three or more 
nonhighway tires, and (4) is designed for operator use only with no passengers or is specifically 
designed by the original manufacturer for the operator and one passenger. All-terrain vehicles 
which have been modified or retrofitted with after-market parts to include additional equipment not 
required by sections 60-6,357 and 60-6,358 shall not be registered under the Motor Vehicle 
Registration Act, nor shall such modified or retrofitted vehicles be eligible for registration in any 
other category of vehicle defined in the act. 

60-358.01 
Utility-type vehicle, defined. 

(1) Utility-type vehicle means any motorized off-highway vehicle which (a) is 
seventy-four inches in width or less, (b) is not more than one hundred eighty inches, including the 
bumper, in length, (c) has a dry weight of two thousand pounds or less, and (d) travels on four or 
more nonhighway tires. Utility-type vehicles which have been modified or retrofitted with 
after-market parts to include additional equipment not required by sections 60-6,357 and 60-6,358 
shall not be registered under the Motor Vehicle Registration Act, nor shall such modified or 
retrofitted vehicles be eligible for registration in any other category of vehicle defined in the act. 

(2) Utility-type vehicle does not include all-terrain vehicles, golf car vehicles, or 
low-speed vehicles. 

60-369 
Operation of vehicle without registration; purchase from state or political subdivision; 

proof of ownership.  

Any purchaser of a motor vehicle or trailer from the State of Nebraska or any political 
subdivision of the state may operate such motor vehicle or tow such trailer without registration for a 
period of thirty days. Upon demand of proper authority, satisfactory proof of ownership, which shall 
be either the certificate of title to such motor vehicle or trailer with assignment thereof duly 
executed or a bill of sale which describes such motor vehicle or trailer with identification number, 
shall be presented by the person in charge of such motor vehicle or trailer for examination. 



ARTICLE 4:  MOTOR VEHICLE OPERATORS’ LICENSES 

60-4,138 
Commercial drivers’ licenses and restricted commercial drivers’ licenses; classification. 

(1) Commercial drivers’ licenses and restricted commercial drivers’ licenses shall be 
issued by the department in compliance with 49 C.F.R. parts 383 and 391, shall be classified as 
provided in subsection (2) of this section, and shall bear such endorsements and restrictions as are 
provided in subsections (3) and (4) of this section. 

(2) Commercial motor vehicle classifications for purposes of commercial drivers’ 
licenses shall be as follows: 

(a) Class A Combination Vehicle — Any combination of motor vehicles and towed 
vehicles with a gross vehicle weight rating of more than twenty-six thousand pounds if the gross 
vehicle weight rating of the vehicles being towed are in excess of ten thousand pounds; 

(b) Class B Heavy Straight Vehicle — Any single commercial motor vehicle with a 
gross vehicle weight rating of twenty-six thousand one pounds or more or any such commercial 
motor vehicle towing a vehicle with a gross vehicle weight rating not exceeding ten thousand 
pounds; and 

(c) Class C Small Vehicle — Any single commercial motor vehicle with a gross vehicle 
weight rating of less than twenty-six thousand one pounds or any such commercial motor vehicle 
towing a vehicle with a gross vehicle weight rating not exceeding ten thousand pounds comprising: 

(i) Motor vehicles designed to transport sixteen or more passengers, including the 
driver; and 

(ii) Motor vehicles used in the transportation of hazardous materials and required to be 
placarded pursuant to section 75-364. 

(3) The endorsements to a commercial driver’s license shall be as follows: 
(a) T — Double/triple trailers; 
(b) P — Passenger; 
(c) N — Tank vehicle; 
(d) H — Hazardous materials; 
(e) X — Combination tank vehicle and hazardous materials; and 
(f) S — School bus. 
(4) The restrictions to a commercial driver’s license shall be as follows: 
(a) E — No manual transmission equipped commercial motor vehicle; 
(b) K — Operation of a commercial motor vehicle only in intrastate commerce; 
(c) L — Operation of only a commercial motor vehicle which is not equipped with air 

brakes; 
(d) M — Operation of a commercial motor vehicle which is not a Class A bus; 
(e) N — Operation of a commercial motor vehicle which is not a Class A or Class B 

bus; 
(f) O — No tractor-trailer commercial motor vehicle; 
(g) V — Operation of a commercial motor vehicle for drivers with medical variance 

documentation. The documentation shall be required to be carried on the driver’s person while 
operating a commercial motor vehicle; and 

(h) Z — No full air brake equipped commercial motor vehicle. 



60-4,140 
Multiple licenses; violation; penalty. 

No person who operates a commercial motor vehicle upon the highways of this state shall at 
any time have more than one operator’s license issued by any state. Any person who violates this 
section shall, upon conviction, be guilty of a Class III misdemeanor. 

60-4,144.01 
Commercial drivers’ licenses; certification required; medical examiner’s certificate. 

Certification shall be made as follows: 
(1) A person must certify that he or she operates or expects to operate a commercial 

motor vehicle in interstate commerce, is both subject to and meets the qualification requirements 
under 49 C.F.R. part 391, and is required to obtain a medical examiner’s certificate by 49 C.F.R. 
391.45. The medical examination required in order to obtain a medical examiner’s certificate shall 
be conducted by a medical examiner who is listed on the National Registry of Certified Medical 
Examiners. Any nonexcepted holder of a commercial learner’s permit or commercial driver’s 
license who certifies that he or she will operate a commercial motor vehicle in nonexcepted, 
interstate commerce must maintain a current medical examiner’s certificate and provide a copy of it 
to the department in order to maintain his or her medical certification status; 

(2) A person must certify that he or she operates or expects to operate a commercial 
motor vehicle in interstate commerce, but engages exclusively in transportation or operations 
excepted under 49 C.F.R. 390.3(f), 391.2, 391.68, or 398.3 from all or part of the qualification 
requirements of 49 C.F.R. part 391, and is therefor not required to obtain a medical examiner’s 
certificate by 49 C.F.R. 391.45; 

(3) A person must certify that he or she operates a commercial motor vehicle only in 
intrastate commerce and therefor is subject to state driver qualification requirements as provided in 
section 75-363; or 

(4) A person must certify that he or she operates a commercial motor vehicle in 
intrastate commerce, but engages exclusively in transportation or operations excepted from all or 
parts of the state driver qualification requirements. 

60-4,146 
Application; requirements of federal law; certification. 

(1) In addition to certifying himself or herself under this section, an applicant shall also 
certify himself or herself under section 60-4,144.01. 

(2) Upon making application pursuant to section 60-4,144 or 60-4,148.01, any applicant 
who operates or expects to operate a commercial motor vehicle in interstate or foreign commerce 
and who is not subject to 49 C.F.R. part 391 shall certify that he or she is not subject to 49 C.F.R. 
part 391. Any applicant making certification pursuant to this subsection shall meet the physical and 
vision requirements established in section 60-4,118 and shall be subject to the provisions of such 
section relating to the Health Advisory Board. 

(3) Upon making application pursuant to section 60-4,144 or 60-4,148.01, any applicant 
who operates or expects to operate a commercial motor vehicle solely in intrastate commerce and 
who is subject to 49 C.F.R. part 391 adopted pursuant to section 75-363 shall certify that the 
applicant meets the qualification requirements of 49 C.F.R. part 391. 

(4) Upon making application for a CLP-commercial learner’s permit or commercial 
driver’s license, any applicant who operates or expects to operate a commercial motor vehicle solely 
in intrastate commerce and who is not subject to 49 C.F.R. part 391 adopted pursuant to section 75-
363 shall certify that he or she is not subject to 49 C.F.R. part 391. Any applicant making 
certification pursuant to this subsection shall meet the physical and vision requirements established 



in section 60-4,118 and shall be subject to the provisions of such section relating to the Health 
Advisory Board. 

(5) An applicant who certifies that he or she is not subject to 49 C.F.R. part 391 under 
subsection (2) or (4) of this section shall answer the following questions on the application: 

(a) Have you within the last three months (e.g. due to diabetes, epilepsy, mental illness, 
head injury, stroke, heart condition, neurological disease, etc.): 

(i) lost voluntary control or consciousness ... yes ... no 
(ii) experienced vertigo or multiple episodes of dizziness or fainting ... yes ... no 
(iii) experienced disorientation ... yes ... no 
(iv) experienced seizures ... yes ... no 
(v) experienced impairment of memory, memory loss ... yes ... no 
Please explain: ......................................... 
(b) Do you experience any condition which affects your ability to operate a motor 

vehicle? (e.g. due to loss of, or impairment of, foot, leg, hand, arm; neurological or neuromuscular 
disease, etc.) ... yes ... no 

Please explain: ......................................... 
(c) Since the issuance of your last driver’s license/permit has your health or medical 

condition changed or worsened? ... yes ... no 
Please explain, including how the above affects your ability to drive: 

................................................. 

ARTICLE 6: NEBRASKA RULES OF THE ROAD 

(Y) SIZE, WEIGHT, AND LOAD  

60-6,288.01 
Person moving certain buildings or objects; notice required; contents.  

(1) Any person moving a building or an object that, in combination with the transporting 
vehicle, is over fifteen feet six inches high or wider than the roadway on a county or township road 
shall notify the local authority and the electric utility responsible for the infrastructure, including 
poles, wires, substations, and underground residential distribution cable boxes adjacent to or 
crossing the roadway along the route over which such building or object is being transported. 
Notification shall be made at least ten days prior to the move. Notification shall specifically 
describe the transporting vehicle, the width, length, height, and weight of the building or object to 
be moved, the route to be used, and the date and hours during which the building or object will be 
transported. Complying with the notification requirement of this section does not exempt the person 
from complying with any other federal, state, or local authority permit or notification requirements. 

(2) Proof of the notification required under subsection (1) of this section must be carried 
by any person moving a building or an object as described in this section. 

(3) Any person who fails to comply with the notification requirements of this section 
shall be guilty of a Class II misdemeanor. 

60-6,289 
Vehicles; height; limit; height of structure; damages.  

(1) No vehicle unladen or with load shall exceed a height of fourteen feet, six inches, 
except: 

(a) Combines or vehicles used in transporting combines, to be engaged in harvesting 
within or without the state, moving into or through the state during daylight hours when the overall 
height does not exceed fifteen feet, six inches; 



(b) Livestock forage vehicles with or without load that comply with subsection (2) of 
section 60-6,305; 

(c) Farm equipment or implements of husbandry being driven, picked up, or delivered 
during daylight hours by farm equipment dealers or their representatives as authorized under section 
60-6,382 shall not exceed fifteen feet, six inches; 

(d) Self-propelled specialized mobile equipment with a fixed load when the 
requirements of subdivision (2)(i) of section 60-6,288 are met; 

(e) Vehicles which have been issued a permit pursuant to section 60-6,299; or 
(f) Vehicles with a baled livestock forage load that comply with subsection (4) of 

section 60-6,305 when the overall height does not exceed fifteen feet, six inches. 
(2) No person shall be required to raise, alter, construct, or reconstruct any underpass, 

bridge, wire, or other structure to permit the passage of any vehicle having a height, unladen or with 
load, in excess of twelve feet, six inches. The owners, lessees, and operators, jointly and severally, 
of vehicles exceeding twelve feet, six inches, in height shall assume the risk of loss to the vehicle or 
its load and shall be liable for any damages that result to overhead obstructions from operation of a 
vehicle exceeding twelve feet, six inches, in height. 

(FF) SPECIAL RULES FOR ALL-TERRAIN VEHICLES 

60-6,355 
All-Terrain Vehicle, Defined; Utility-Type Vehicle, Defined. 

(1) For purposes of sections 60-6,355 to 60-6,362: 
(a) All-terrain vehicle means any motorized off-highway vehicle which (i) is fifty inches 

or less in width, (ii) has a dry weight of twelve hundred pounds or less, (iii) travels on three or more 
nonhighway tires, and (iv) is designed for operator use only with no passengers or is specifically 
designed by the original manufacturer for the operator and one passenger. 

(b)(i) Utility-type vehicle means any motorized off-highway vehicle which (A) is 
seventy-four inches in width or less, (B) is not more than one hundred eighty inches, including the 
bumper, in length, (C) has a dry weight of two thousand pounds or less, (D) travels on four or more 
nonhighway tires. 

(ii) Utility-type vehicle does not include all-terrain vehicles, golf car vehicles, or 
low-speed vehicles. 

(2) All-terrain vehicles and utility-type vehicles which have been modified or retrofitted 
with after-market parts to include additional equipment not required by sections 60-6,357and 
60-6,358 shall not be registered under the Motor Vehicle Registration Act, nor shall such modified 
or retrofitted vehicles be eligible for registration in any other category of vehicle defined in the act. 

60-6,356 
All-Terrain Vehicle; Utility-Type Vehicle; Operation; Restrictions; city or Village 

Ordinance; County Board Resolution. 

(1) An all-terrain vehicle or a utility-type vehicle shall not be operated on any 
controlled-access highway with more than two marked traffic lanes. The crossing of any 
controlled-access highway with more than two marked traffic lanes shall not be permitted except as 
provided in subsection (9) of this section. Subsections (2), (3), and (5) through (8) of this section 
authorize and apply to operation of an all-terrain vehicle or a utility-type vehicle only on a highway 
other than a controlled-access highway with more than two marked traffic lanes. 

(2) An all-terrain vehicle or a utility-type vehicle may be operated in accordance with 
the operating requirements of subsection (3) of this section: 



(a) Outside the corporate limits of a city, village, or unincorporated village if incidental 
to the vehicle’s use for agricultural purposes; 

(b) Within the corporate limits of a city or village if authorized by the city or village by 
ordinance adopted in accordance with this section; or 

(c) Within an unincorporated village if authorized by the county board of the county in 
which the unincorporated village is located by resolution in accordance with this section. 

(3) An all-terrain vehicle or a utility-type vehicle may be operated as authorized in 
subsection (2) of this section when such operation occurs only between the hours of sunrise and 
sunset. Any person operating an all-terrain vehicle or a utility-type vehicle as authorized in 
subsection (2) of this section shall have a valid Class O operator’s license or a farm permit as 
provided in section 60-4,126, shall have liability insurance coverage for the all-terrain vehicle or a 
utility-type vehicle while operating the all-terrain vehicle or a utility-type vehicle on a highway, and 
shall not operate such vehicle at a speed in excess of thirty miles per hour. The person operating the 
all-terrain vehicle or a utility-type vehicle shall provide proof of such insurance coverage to any 
peace officer requesting such proof within five days of such a request. When operating an all-terrain 
vehicle or a utility-type vehicle as authorized in subsection (2) of this section, the headlight and 
taillight of the vehicle shall be on and the vehicle shall be equipped with a bicycle safety flag which 
extends not less than five feet above ground attached to the rear of such vehicle. The bicycle safety 
flag shall be triangular in shape with an area of not less than thirty square inches and shall be 
day-glow in color. 

(4) All-terrain vehicles and utility-type vehicles may be operated without complying 
with subsection (3) of this section on highways in parades which have been authorized by the 
State of Nebraska or any department, board, commission, or political subdivision of the state. 

(5) The crossing of a highway other than a controlled-access highway with more than 
two marked traffic lanes shall be permitted by an all-terrain vehicle or a utility-type vehicle without 
complying with subsection (3) of this section only if: 

(a) The crossing is made at an angle of approximately ninety degrees to the direction of 
the highway and at a place where no obstruction prevents a quick and safe crossing; 

(b) The vehicle is brought to a complete stop before crossing the shoulder or roadway of 
the highway; 

(c) The operator yields the right-of-way to all oncoming traffic that constitutes an 
immediate potential hazard; 

(d) In crossing a divided highway, the crossing is made only at an intersection of such 
highway with another highway; and 

(e) Both the headlight and taillight of the vehicle are on when the crossing is made. 
(6) All-terrain vehicles and utility-type vehicles may be operated outside the corporate 

limits of any municipality by electric utility personnel within the course of their employment in 
accordance with the operation requirements of subsection (3) of this section, except that the 
operation of the vehicle pursuant to this subsection need not be limited to the hours between sunrise 
and sunset. 

(7) A city or village may adopt an ordinance authorizing the operation of all-terrain 
vehicles and utility-type vehicles within the corporate limits of the city or village if the operation is 
in accordance with subsection (3) of this section. The city or village may place other restrictions on 
the operation of all-terrain vehicles and utility-type vehicles within its corporate limits. 

(8) A county board may adopt a resolution authorizing the operation of all-terrain 
vehicles and utility-type vehicles within any unincorporated village within the county if the 
operation is in accordance with subsection (3) of this section. The county may place other 
restrictions on the operation of all-terrain vehicles and utility-type vehicles within the 
unincorporated village. 



(9) The crossing of a controlled-access highway with more than two marked traffic lanes 
shall be permitted by a utility-type vehicle if the operation is in accordance with the operation 
requirements of subsection (3) of this section and if the following requirements are met: 

(a) The crossing is made at an intersection that: 
(i) Is controlled by a traffic control signal; or 
(ii) For any intersection located outside the corporate limits of a city or village, is 

controlled by stop signs; 
(b) The crossing at such intersection is made in compliance with the traffic control 

signal or stop signs; and 
(c) The crossing at such intersection is specifically authorized as follows: 
(i) If such intersection is located within the corporate limits of a city or village, by ordinance 

of such city or village; 
(ii) If such intersection is located within an unincorporated village, by resolution of the 

county board of the county in which such unincorporated village is located; or 
(iii) If such intersection is located outside the corporate limits of a city or village and 

outside any unincorporated village, by resolution of the county board of the county in which such 
intersection is located. 

60-6,357 
All-Terrain Vehicle; Utility-Type Vehicle; Lights Required; when. 

Every all-terrain vehicle and utility-type vehicle shall display a lighted headlight and 
taillight during the period of time from sunset to sunrise and at any time when visibility is reduced 
due to insufficient light or unfavorable atmospheric conditions. 

60-6,358 
All-Terrain Vehicle; Utility-Type Vehicle; Equipment Required.  

Every all-terrain vehicle and utility-type vehicle shall be equipped with: 
(1) A brake system maintained in good operating condition; 
(2) An adequate muffler system in good working condition; and 
(3) A United States Forest Service qualified spark arrester. 

60-6,359 
Modification of All-Terrain Vehicle or Utility-Type Vehicle; Prohibited.  

No person shall: 
(1) Equip the exhaust system of an all-terrain vehicle or a utility-type vehicle with a 

cutout, bypass, or similar device; 
(2) Operate an all-terrain vehicle or a utility-type vehicle with an exhaust system so 

modified; or 
(3) Operate an all-terrain vehicle or a utility-type vehicle with the spark arrester 

removed or modified except for use in closed-course competition events. 

60-6,360 
All-Terrain Vehicle; Utility-Type Vehicle; Competitive Events; Exemptions.  

All-terrain vehicles and utility-type vehicles participating in competitive events may be 
exempted from sections 60-6,357 to 60-6,359 at the discretion of the Director of Motor Vehicles. 



60-6,361 
All-Terrain Vehicle; Utility-Type Vehicle; Accident; Report Required. 

If an accident results in the death of any person or in the injury of any person which requires 
the treatment of the person by a physician, the operator of each all-terrain vehicle or utility-type 
vehicle involved in the accident shall give notice of the accident in the same manner as provided in 
section 60-699. 

60-6,362 
Violations; Penalty. 

(1) Any person who violates sections 60-6,356 to 60-6,361 shall be guilty of a Class III 
misdemeanor, except that if such person is convicted of a second or subsequent offense within any 
period of one year, he or she shall be guilty of a Class II misdemeanor. 

(2) Any violation of such sections which is also a violation under any other provision of 
Chapter 60 may be punished under the penalty provisions of such chapter. 

 
 
***FOR THOSE DISTRICTS WITH REVENUE OF GREATER THAN $40 MILLION: 

60-301 
Act, how cited. 

Sections 60-301 to 60-3,231 shall be known and may be cited as the Motor Vehicle 
Registration Act. 

60-302 
Definitions, where found. 

For purposes of the Motor Vehicle Registration Act, unless the context otherwise requires, 
the definitions found in sections 60-302.01 to 60-360 shall be used. 

60-346.01 
Public power district, defined. 

Public power district means a district as defined by section 70-601 receiving annual gross 
revenue of at least forty million dollars as determined by the Nebraska Power Review Board. 

60-3,147 
Commercial motor vehicles; public power district motor vehicles; registration fees. 

(1) The registration fee on commercial motor vehicles and public power district motor 
vehicles, except those motor vehicles registered under section 60-3,198, shall be based upon the 
gross vehicle weight, not to exceed the maximum authorized by section 60-6,294. 

(2) The registration fee on commercial motor vehicles and public power district motor 
vehicles, except for motor vehicles and trailers registered under section 60-3,198, shall be based on 
the gross vehicle weight on such commercial motor vehicles or public power district motor vehicles 
plus the gross vehicle weight of any trailer or combination with which it is operated, except that for 
the purpose of determining the registration fee, the gross vehicle weight of a commercial motor 
vehicle towing or hauling a disabled or wrecked motor vehicle properly registered for use on the 
highways shall be only the gross vehicle weight of the towing commercial motor vehicle fully 
equipped and not including the weight of the motor vehicle being towed or hauled. 



(3) Except as provided in subsection (4) of this section, the registration fee on such 
commercial motor vehicles and public power district motor vehicles shall be at the following rates: 

(a) For a gross vehicle weight of three tons or less, eighteen dollars; 
(b) For a gross vehicle weight exceeding three tons and not exceeding four tons, twenty-

five dollars; 
(c) For a gross vehicle weight exceeding four tons and not exceeding five tons, 

thirty-five dollars; 
(d) For a gross vehicle weight exceeding five tons and not exceeding six tons, sixty 

dollars; 
(e) For a gross vehicle weight exceeding six tons but not exceeding seven tons, eighty-five 

dollars; and 
(f) For a gross vehicle weight in excess of seven tons, the fee shall be that for a 

commercial motor vehicle or public power district motor vehicle having a gross vehicle weight of 
seven tons and, in addition thereto, twenty-five dollars for each ton of gross vehicle weight over 
seven tons. 

(4)(a) For fractional tons in excess of the twenty percent or the tolerance of one thousand 
pounds, as provided in section 60-6,300, the fee shall be computed on the basis of the next higher 
bracket. 

(b) The fees provided by this section shall be reduced ten percent for motor vehicles 
used exclusively for the transportation of agricultural products. 

(c) Fees for commercial motor vehicles or public power district motor vehicles with a 
gross vehicle weight in excess of thirty-six tons shall be increased by twenty percent for all such 
commercial motor vehicles or public power district motor vehicles operated on any highway not a 
part of the National System of Interstate and Defense Highways. 

(5)(a) Such fee may be paid one-half at the time of registration and one-half on the first day 
of the seventh month of the registration period when the license fee exceeds two hundred ten 
dollars. When the second half is paid, the county treasurer shall furnish a registration certificate and 
license plates issued by the department which shall be displayed on such commercial motor vehicle 
in the manner provided by law. In addition to the registration fee, the department shall collect a 
sufficient fee to cover the cost of issuing the certificate and license plates. 

(b) If such second half is not paid within thirty days following the first day of the 
seventh month, the registration of such commercial motor vehicle shall be canceled and the 
registration certificate and license plates shall be returned to the county treasurer. 

(c) Such fee shall be paid prior to any subsequent registration or renewal of registration. 
(6) Except as provided in section 60-3,228, license plates issued under this section shall 

be the same size and of the same basic design as regular license plates issued under section 
60-3,100. 

(7) A license plate or plates issued to a commercial motor vehicle with a gross weight of 
five tons or over shall display, in addition to the registration number, the weight that the commercial 
motor vehicle is licensed for, using a decal on the license plate or plates of the commercial motor 
vehicle in letters and numerals of such size and design as shall be determined and issued by the 
department. 

60-3,148 
Commercial motor vehicles; public power district motor vehicles; increase of gross 

vehicle weight; where allowed. 

No owner of a commercial motor vehicle or public power district motor vehicle shall be 
permitted to increase the gross vehicle weight for which such commercial motor vehicle or public 
power district motor vehicle is registered except at the office of the county treasurer in the county 



where such commercial motor vehicle or public power district motor vehicle is currently registered 
unless the need for such increase occurs when such commercial motor vehicle is more than one 
hundred miles from the county seat of such county or the public power district motor vehicle is 
more than one hundred miles from its base location, unless authorized to do so by the Nebraska 
State Patrol or authorized state scale examiner as an emergency. 

60-3,151 
Trailers; recreational vehicles; registration fee. 

(1) For the registration of any commercial trailer or semitrailer, the fee shall be one 
dollar. 

(2) The fee for utility trailers shall be one dollar for each one thousand pounds gross 
vehicle weight or fraction thereof, up to and including nine thousand pounds. Except as provided in 
section 60-3,228, utility trailer license plates shall display, in addition to the registration number, 
the letter X. Trailers other than farm trailers or trailers registered under section 60-3,228 of more 
than nine thousand pounds must be registered as commercial trailers. 

(3) The fee for cabin trailers having gross vehicle weight of one thousand pounds or less 
shall be nine dollars and more than one thousand pounds, but less than two thousand pounds, shall 
be twelve dollars. Cabin trailers having a gross vehicle weight of two thousand pounds or more 
shall be registered for a fee of fifteen dollars. 

(4) Recreational vehicles having a gross vehicle weight of eight thousand pounds or less 
shall be registered for a fee of eighteen dollars, those having a gross vehicle weight of more than 
eight thousand pounds but less than twelve thousand pounds shall be registered for thirty dollars, 
and those having a gross vehicle weight of twelve thousand pounds or over shall be registered for 
forty-two dollars. When living quarters are added to a registered truck, a recreational vehicle 
registration may be obtained without surrender of the truck registration, in which event both the 
truck and recreational vehicle license plates shall be displayed on the vehicle. Recreational vehicle 
license plates shall be the same size and of the same basic design as regular license plates issued 
pursuant to section 60-3,100. 

(5) Farm trailers shall be licensed for a fee of one dollar, except that when a farm trailer 
is used with a registered farm truck, such farm trailer may, at the option of the owner, be registered 
as a separate unit for a fee of three dollars per ton gross vehicle weight and, if so registered, shall 
not be considered a truck and trailer combination for purposes of sections 60-3,145 and 60-3,146. 
Farm trailer license plates shall display, in addition to the registration number, the letter X. 

(6) Fertilizer trailers shall be registered for a fee of one dollar. Fertilizer trailer license 
plates shall display, in addition to the registration number, the letter X. 

(7) Trailers used to haul poles and cable reels owned and operated exclusively by public 
utility companies or trailers used by public power districts and registered pursuant to section 
60-3,228 shall be licensed at a fee based on two dollars for each one-thousand-pound load to be 
hauled or any fraction thereof, and such load shall not exceed sixteen thousand pounds. 

60-3,228 
Public power district license plates; application; issuance. 

(1) Upon application and payment of the fees required pursuant to this section and 
section 60-3,229, each motor vehicle and trailer operated by a public power district shall be issued 
permanent public power district license plates. The public power district license plates shall be 
issued by the county in which the public power district is headquartered. 

(2) Public power district vehicles shall display a distinctive license plate provided by the 
department pursuant to this section. 



(3) Any license plate issued pursuant to this section shall remain affixed to the front and 
rear of the motor vehicle and to the rear of the trailer as long as the public power district vehicle is 
registered pursuant to this section by the owner or lessor making the original application pursuant to 
subsection (1) of this section. 

60-3,229 
Public power district license plates; registration fee. 

The registration fee for a public power district motor vehicle shall be the fee provided for 
commercial motor vehicles in section 60-3,147. The registration fee for a public power district 
trailer shall be the fee provided for a trailer in subsection (2) or (7), as applicable, of section 
60-3,151. 

 



CHAPTER 66. OILS, FUELS, AND ENERGY 

ARTICLE 10: ENERGY CONSERVATION AND EFFICIENCY 

§ 66-1001 Energy conservation and efficiency; legislative findings. 
§ 66-1002 Definitions, sections found. 
§ 66-1003 Customer, defined. 
§ 66-1004 Energy conservation measure, defined. 
§ 66-1005 Loan, defined. 
§ 66-1006 Utility, defined.  
§ 66-1007 Utility; initiate and administer loans.  
§ 66-1008 Utility; loans; restrictions.  
§ 66-1009 Loan; repayment plan; default; use; lien; limitation; State Energy Office; 

duties. 
§ 66-1010 Utilities; supplemental powers.  
§ 66-1011 Loan; use; limitation. 

 
 
ARTICLE 10: ENERGY CONSERVATION AND EFFICIENCY 

66-1001 
Energy conservation and efficiency; legislative findings. 

The Legislature finds, for purposes of sections 66-1001 to 66-1011, that: 
(1) Our present dependence on foreign oil has created a danger to the public health and 

welfare and a need for a dependable source of energy; 
(2) Conservation is one of the most prudent means of meeting our need for a dependable 

source of energy; 
(3) There is an urgent and continuing need for every person and business in the state to 

conserve energy; 
(4) There is an urgent and continuing need for capital to provide the initial investment 

necessary to make homes and other buildings more energy efficient; 
(5) It would be prudent for our publicly owned electric utilities to supply this needed 

capital in order to avoid the greater costs of constructing new generation facilities; and 
(6) Involvement by our publicly owned electric utilities in energy conservation programs 

serves a public purpose. 

66-1002 
Definitions, sections found. 

For purposes of sections 66-1001 to 66-1011, unless the context otherwise requires, the 
definitions found in sections 66-1003 to 66-1006 shall be used. 

66-1003 
Customer, defined. 

Customer shall mean the owner or renter of any residential, agricultural, or commercial 
building in the state for which there is purchased, from a utility, electricity to be used for either 
space heating or cooling or the heating of water for domestic purposes. Owners of mobile homes 
may be included in this definition at the option of the utility involved. 



66-1004 
Energy conservation measure, defined. 

Energy conservation measure shall mean installing or using any: 
(1) Caulking or weatherstripping of doors or windows; 
(2) Furnace efficiency modifications involving electric service; 
(3) Clock thermostats; 
(4) Water heater insulation or modification; 
(5) Ceiling, attic, wall, or floor insulation; 
(6) Storm windows or doors, multiglazed windows or doors, or heat absorbing or 

reflective glazed window and door material; 
(7) Devices which control demand of appliances and aid load management; 
(8) Devices to utilize solar energy, biomass, or wind power for any energy conservation 

purpose, including heating of water and space heating or cooling, which have been identified by the 
State Energy Office as an energy conservation measure for the purposes of sections 66-1001 to 
66-1011; 

(9) High-efficiency lighting and motors; 
(10) Devices which are designed to increase energy efficiency, the utilization of 

renewable resources, or both; and 
(11) Such other conservation measures as the State Energy Office shall identify. 

66-1005 
Loan, defined. 

Loan shall mean an extension of credit by a utility from its own capital or from capital raised 
by the Nebraska Investment Finance Authority pursuant to sections 58-201 to 58-272 to or for the 
benefit of a customer solely for the purchase or installation of energy conservation measures with 
repayment to be made through the utility’s periodic billing system. 

66-1006 
Utility, defined.  

Utility shall mean a publicly owned electrical utility providing either wholesale or retail 
service within the state. 

66-1007 
Utility; initiate and administer loans.  

A utility may make loans pursuant to sections 66-1001 to 66-1011 and may contract with 
banks, financial experts, and such other advisors as may be necessary in its judgment to initiate and 
administer the loans. 

66-1008 
Utility; loans; restrictions.  

A utility making a loan pursuant to section 66-1007 shall not: 
(1) Operate an energy conservation plan for profit; or 
(2) Supply or install energy conservation measures under its plan or own, either wholly 

or partially, any subsidiary involved in supplying or installing energy conservation measures under 
its plan. 



66-1009 
Loan; repayment plan; default; use; lien; limitation; State Energy Office; duties. 

(1) A customer borrowing from a utility under a plan adopted pursuant to sections 
66-1001 to 66-1011 shall be allowed to contract with the utility for a repayment plan and shall be 
offered a repayment period of not less than three years and not more than twenty years. 

(2) Upon default on a loan by a customer, after expending reasonable efforts to collect, a 
utility may treat the entire unpaid contract amount as due, but services to a residential, agricultural, 
or commercial customer may not be terminated as a result of such default. Default occurs when any 
amount due a utility under a plan adopted pursuant to sections 66-1001 to 66-1011, 70-625, 70-704, 
81-161, 81-1602, 81-1606 to 81-1626, and 84-162 to 84-167 is not paid within sixty days of the due 
date. 

(3) Any customer obtaining a loan pursuant to section 66-1007 shall only use the funds 
to accomplish the purposes agreed upon at the time of the loan. If the borrower of any funds 
obtained pursuant to sections 66-1001 to 66-1011 uses such funds in a manner or for a purpose not 
authorized by this section, the total amount of the loan shall immediately become due and payable. 

(4) Any amount due a utility on a loan pursuant to sections 66-1001 to 66-1011 which is 
not paid in full within sixty days of the due date shall become a lien as provided in this section on 
the real property concerned as to the full unpaid balance. No lien under this section shall be valid 
unless (a) the loan was signed by the party or parties shown on the indexes of the register of deeds 
to be the owners of record of such real property on the date of the loan and (b) the lien is filed not 
more than four months after the date of default, in the same office and in the same manner as 
mortgages in the county in which the real property is located. Such lien shall take effect and be in 
force from and after the time of delivering the same to the register of deeds for recording, and not 
before, as to all creditors and subsequent purchasers in good faith without notice, and such lien shall 
be adjudged void as to all such creditors and subsequent purchasers without notice whose deeds, 
mortgages, or other instruments shall be first recorded, except that such lien shall be valid between 
the parties. A publicly owned utility shall not maintain possession of any property which it may 
acquire pursuant to a lien authorized by this section for a period of time longer than is reasonably 
necessary to dispose of such property. 

(5) Any loan made under a plan adopted pursuant to sections 66-1001 to 66-1011 shall 
not exceed fifteen thousand dollars, subject to any existing limitations under federal law. Any loan 
to be made by a utility which exceeds ten thousand dollars shall only be made in participation with 
a bank pursuant to a contract. The utility and the participating bank shall determine the terms and 
conditions of the contract. 

(6) The State Energy Office may adopt and promulgate rules and regulations to carry out 
sections 66-1001 to 66-1011. 

66-1010 
Utilities; supplemental powers.  

The powers granted under sections 66-1001 to 66-1011 to public power districts, municipal 
electric utilities, rural power districts, and electric cooperative corporations shall be supplemental to 
those powers granted in Chapter 18 or 70. 



66-1011 
Loan; use; limitation. 

Any customer obtaining a loan pursuant to sections 66-1001 to 66-1011 shall only use the 
funds to accomplish the purposes agreed upon at the time of the loan. This section shall not be 
construed to prohibit an owner or renter from providing services himself or herself to accomplish 
the agreed-upon purposes. If the borrower of any funds obtained pursuant to sections 66-1001 to 
66-1011 uses such funds in a manner or for a purpose not authorized by this section, the total 
amount of the loan shall immediately become due and payable. 

 



CHAPTER 70. POWER DISTRICTS AND CORPORATIONS 

ARTICLE 1: GENERAL PROVISIONS  

§ 70-101 Districts and corporations; furnish information; enforcement. 

ARTICLE 3: RIGHT-OF-WAY FOR POLE LINES 

§ 70-301 Right-of-way; acquisition; procedure; approval.  
§ 70-303 Right-of-way; abandonment, effect of.  
§ 70-304 Right-of-way; acquisition; crop damage.  
§ 70-305 Right-of-way; damage to private property; procedure.  
§ 70-306 Placement of lines; violation; penalty. 
§ 70-307 Placement of lines; violation; penalty. 
§ 70-308 Property within village or city; how treated. 
§ 70-309 Electrical transmission lines; state or federal highways; regulation by 

Department of Roads. 
§ 70-311 Electric transmission or electric distribution lines; notice of road, road ditch 

improvement, or other projects; when given. 
§ 70-312 Electric transmission or electric distribution lines; notice of widening of 

roads; contents. 
§ 70-313 Electric transmission or electric distribution lines; liability; cost of removal. 

ARTICLE 4: ELECTRIC COMPANIES; RATES  

§ 70-407 Terms, defined. 
§ 70-408 Electric companies; rates; kilowatt-hour meter; demand meter; minimum 

charge authorized. 
§ 70-409 Electric companies; rate regulations; violation; penalty. 

ARTICLE 5: PUBLIC ELECTRIC PLANS AND DISTRIBUTION; EXTENSION; 
SALE 

§ 70-501 Extension authorized; electric energy; sale; contracts authorized; payments 
from net earnings and profits.  

§ 70-502 Electric energy; sale or purchase; interconnections; contracts authorized. 
§ 70-503 Acquisition, extension, and improvements; pledge of earnings or profits 

authorized. 
§ 70-504 Sale, lease, or transfer, election and voter approval required; exceptions; 

procedure.  
§ 70-505 Sale, lease, or transfer, documents; filing.  
§ 70-506 Sale, lease or transfer, statement and report; contents; filing.  
§ 70-507 Sale, lease, or transfer; statement and report; certification; filing.  
§ 70-508 Sale, lease, or transfer; false statement, report, or certificate; penalty.  
§ 70-509 Sale, lease, or transfer, evidence of valuation.  
 
§ 70-510 Sale, lease, or transfer, promotion expenditures; limitation.  
§ 70-511 Sale, lease, or transfer, executive promotion expenditures; violation; penalty.  



§ 70-512 Sale, lease, or transfer, excessive promotion expenditures; action to 
invalidate; procedure.  

§ 70-513 Sale, lease, or transfer; promotion expenditures; statement.  
§ 70-514 Sale, lease, or transfer; promotion expenditures; failure to file statement; 

penalty.  
§ 70-515 Applicability of laws.  

ARTICLE 6: PUBLIC POWER AND IRRIGATION DISTRICTS  

§ 70-601 Terms, defined. 
§ 70-601.01 Ethanol production and distribution; hydrogen production and distribution; 

legislative findings.  
§ 70-602 District; creation; general powers. 
§ 70-603 District; organization; amendment of charter; petition.  
§ 70-604 District; petition; contents.  
§ 70-604.01 Chartered territory; boundaries.  
§ 70-604.02 Operating area, defined.  
§ 70-604.03 Operating area; boundary lines; establish; precinct division; request by retail 

customer to vote or hold office; certification procedure.  
§ 70-604.04 Operating area; electric utility not included, when; wholesale supplier; duties.  
§ 70-604.05 District; noncompliance; complaint; hearing; notice; order; failure to comply; 

penalty.  
§ 70-604.06 Nebraska Power Review Board; final action; appeal; manner.  
§ 70-604.08 District reorganization; consolidation, or merger; directors; continue to serve 

term.  
§ 70-604.09 District; conduct business in other states; limitations.  
§ 70-605 District; original creation; petition; signatures; number required.  
§ 70-606 District; petition requirements.  
§ 70-607 District; petition; investigation; approval.  
§ 70-608 District; certificate of approval; filing.  
§ 70-609 District; board of directors; assumption of duties. 
§ 70-609.01 Board of directors; statement of public policy.  
§ 70-610 Board of directors; candidate qualifications election; expenses. 
§ 70-611 Board of directors; election; certified notice; publication.  
§ 70-612 Board of directors; election; subdivision; procedure.  
§ 70-615 Board of directors; vacancy; how filed.  
§ 70-616 Board of directors; oath.  
§ 70-619 Board of directors; qualifications; eligibility to serve.  
§ 70-620 Officers; appointment; treasurer’s bond.  
§ 70-620.01 Chief executive officer; terms of employment; powers; duties.  
§ 70-621 Board of directors; rules and regulations. 
§ 70-622 Books and records; where kept; open to inspection.  
§ 70-623 Fiscal year; annual audit; filing.  
§ 70-623.02 Audit; records accessible to auditor.  
§ 70-623.03 Failure to file audit; effect.  
§ 70-624 Officers; compensation; approval; publication; violation; penalty.  
§ 70-624.01 District; agent; cost-plus contracts prohibited.  
§ 70-624.02 Board of directors; expenses; compensation; prohibitions; exceptions.  
§ 70-624.03 Board of directors; plan of insurance for benefit of employees and 

dependents; may establish.  



§ 70-624.04 Directors and employees; hold other elective office; contract not void or 
voidable; when.  

§ 70-625 Public power districts; powers; restrictions.  
§ 70-625.01 Rural areas; legislative findings and declarations.  
§ 70-625.02 Electric transmission facilities and interconnections, defined; policy of state.  
§ 70-626 Electric light and power, hydrogen, and ethanol systems authorized; 

construction; acquisition; contracts authorized; copy filed with Nebraska 
Power Review Board.  

§ 70-626.01 Generating power agency; duty to sell electrical energy.  
§ 70-626.02 Generating power agency; physical connections; establish; rates.  
§ 70-626.03 Transmission facilities of other power agency; available for transmission of 

electric energy; rates.  
§ 70-626.04 Disagreement between power agencies; file complaint with Nebraska Power 

Review Board; notice; hearing; order advisory; provision; effect.  
§ 70-626.05 Wheeling service; contract; dispute; exception; board; settlement.  
§ 70-627 Irrigation works; construction; acquisition; contracts authorized. 
§ 70-627.02 District; radioactive material and energy; powers; development; contracts; 

financing; indemnification; when.  
§ 70-628 District; additional powers.  
§ 70-628.01 Joint exercise of powers by districts; agreement; terms and conditions; agent; 

powers and duties; prudent utility practice, defined; liabilities; sale, lease, 
merger, or consolidation; procedure.  

§ 70-628.02 District; radioactive material and energy; powers; development; contracts; 
financing; indemnification; when.  

§ 70-628.03 Joint exercise of powers with electric cooperatives or corporations; authority.  
§ 70-628.04 Joint exercise of powers; agreement; terms and conditions; agent; powers and 

duties; liability of district.  
§ 70-629 Power to tax denied; exception.  
§ 70-630 Water storage or service; contract required; conditions.  
§ 70-631 Power to borrow; repayment of indebtedness; source of funds; security for 

indebtedness.  
§ 70-632 Indebtedness; pledge of revenue, how made.   
§ 70-633 Pledge of revenue; terms; directors to prescribe; officer of district; powers 

authorized.  
§ 70-634 Pledge of revenue; provision for refunding indebtedness.  
§ 70-635 Pledge of revenue; special fund.  
§ 70-636 District; rates; agreement with security holders.  
§ 70-637 Construction, repairs, and improvements; contracts; sealed bids; exceptions; 

notice; when.  
§ 70-638 Contracts; sealed bids; advertisement.  
§ 70-639 Letting of contracts; considerations.  
§ 70-640 Contracts; Nebraska workmen preferred.  
§ 70-641 Contracts; bonds; laws applicable.  
§ 70-642 Damage, injury, or impairment to district property; emergencies; procedure.  
§ 70-642.01 Conditions created by war or national defense; contracting requirements 

inapplicable.  
§ 70-642.02 Contracts; interest of board member prohibited, when; effect.  
§ 70-643 District; funds; how expended; bond, when required.  
§ 70-644 District facilities and property; mortgage authorized; when.  
§ 70-645 Pledge of revenue; authorized; when. 



§ 70-646.01 District property; alienation to private power producers prohibited; 
exceptions.  

§ 70-647 Indebtedness; default; possession by creditors; agreement authorized; terms; 
property restored to district; when.  

§ 70-648 Receivership; when authorized; discharge of receiver, when. 
§ 70-649 Plant and system; sale to public agency; authorized; transfer of distribution 

facilities; restrictions; exception.  
§ 70-650 Plant and system; sale to city or village; when required; valuation and 

severance damages; procedure.  
§ 70-650.01 Electric distribution system; city or village; conveyed on request; when; 

notice required; referendum.  
§ 70-651.01 Districts; payments in lieu of taxes. 
§ 70-651.02 Districts; payments in lieu of taxes; distribution; use.  
§ 70-651.03 Districts; gross revenue tax; how determined.  
§ 70-651.04 Districts; gross revenue tax; distribution.  
§ 70-651.05 Public power districts; payment made in lieu of other taxes and fees; 

exceptions.  
§ 70-653.01 Electric distribution system; purchase by city or village; payment in lieu of 

taxes.  
§ 70-653.02 Cities and villages; payment in lieu of taxes; how paid.  
§ 70-655 Reasonable rates required; negotiated rates authorized; conditions.  
§ 70-658 Existing utility; lease, purchase, or acquisition by district; franchise and 

contracts; compliance required.  
§ 70-659 Operation within city or village by district; franchise required.  
§ 70-660 Franchise to operate utility; terms and conditions; rates prescribed.  
§ 70-661 Contracts with city or village; terms and conditions.  
§ 70-662 District, filings; amendments to petition for creation; amendments to charter; 

authorized; restriction.  
§ 70-663 Amendment; approval procedure.  
§ 70-664 Amendment; board approval; certificate; filing.  
§ 70-665 Amendment; when effective.  
§ 70-666 Dissolution; procedure.  
§ 70-667 Plants, systems, and works; construction or operation; works of internal 

improvement; laws applicable; eminent domain; procedure; when available.  
§ 70-668 Streams; water rights; priority.  
§ 70-669 Streams; inferior rights; acquired by superior right; how compensated.  
§ 70-670 Eminent domain; procedure; duties of Attorney General; costs; certain 

property not subject to eminent domain.  
§ 70-671 District; breaks, overflow, and seepage; liability. 
§ 70-672 Water rights; eminent domain; condemnation; procedure.  
§ 70-680 Judicial proceedings; bond not required, when.  
§ 70-681 Districts existing on August 30, 2009; director holding office when charter 

amended; how treated.  

ARTICLE 7: ELECTRIC COOPERATIVE CORPORATIONS  

§ 70-701 Acts, how cited.  
§ 70-702 Terms, defined.  
§ 70-703 Purpose. 



§ 70-704 Corporate powers.  
§ 70-705 Who may organize.  
§ 70-706 Articles of incorporation; contents.  
§ 70-707 Electric cooperative; use of term restricted.  
§ 70-708 Articles of incorporation; filing certificate of incorporation; issuance.  
§ 70-709 Certificate of incorporation; effect.  
§ 70-710 Organizational meeting; bylaws; adoption; election of officers; notice; 

waiver.  
§ 70-711 Bylaws; make, alter, amend, or repeal; contents.  
§ 70-712 Membership; conditions. 
§ 70-713 Meetings, when held; annual and special meetings.  
§ 70-714 Meetings; notice; waiver. 
§ 70-715 Members; voting rights. 
§ 70-716 Membership certificate; issuance; transfer; conditions. 
§ 70-717 Meetings; quorum. 
§ 70-718 Board of directors; number, powers; qualifications. 
§ 70-719 Directors; alternate directors; compensation; election. 
§ 70-720 Directors; alternate directors; vacancy; how filled. 
§ 70-721 Board of directors; quorum; how determined. 
§ 70-722 Board meetings; notice; waiver. 
§ 70-723 Officers; powers; duties; removal. 
§ 70-724 Executive committee; powers. 
§ 70-725 Rates for electric energy and other services; nonprofit operation. 
§ 70-726 Revenue; use; surplus; return to consumer. 
§ 70-727 Articles of incorporation; amendment; procedure. 
§ 70-728 Consolidation of corporations; how effected. 
§ 70-729 Articles of consolidation; filing. 
§ 70-730 Dissolution; procedure. 
§ 70-731 Dissolution; discharge of liabilities; distribution of assets. 
§ 70-732 Defective corporations; dissolution; procedure. 
§ 70-733 Filing fees. 
§ 70-734 Securities Act of Nebraska; inapplicable; when. 
§ 70-735 Defective incorporation; correction; effect. 
§ 70-736 Existing associations; compliance with sections. 
§ 70-737 Sections, how construed. 
§ 70-738 Sections; exclusive; applicability of other law. 

ARTICLE 8: RURAL POWER DISTRICTS  

§ 70-801 District; how created. 
§ 70-802 Terms, defined. 
§ 70-803 Formation of district; petition; contents. 
§ 70-804 Formation of district; petition; investigation; hearing; notice; expenses. 
§ 70-805 Formation of district; petition; hearing; approval; procedure. 
§ 70-806 Formation of district; petitioner; appeal; procedure. 
§ 70-807 Formation of district, petition granted; interested person; appeal; procedure. 
§ 70-808 Sections, how construed. 
§ 70-809 Audit. 

 



ARTICLE 10: NEBRASKA POWER REVIEW BOARD  

§ 70-1001 Declaration of policy. 
§ 70-1001.01 Terms, defined. 
§ 70-1002 Suppliers of electricity; agreements; specify service areas; submission to 

board; purpose of section. 
§ 70-1002.01 Suppliers of electricity; agreements; wholesale electric energy; submission to 

board; considerations; investigation; approval; effect.  
§ 70-1002.02 Suppliers of electricity; sale in violation of approved agreement; prohibited. 
§ 70-1002.03 New transmission facilities or interconnection; agreement by affected parties; 

disputes submitted to board; insure prudent utility practice; rate 
determination; effect. 

§ 70-1002.04 Municipalities; joint operation of electric systems; register with board; 
reports; action subject to review approval. 

§ 70-1003 Nebraska Power Review Board; establishment; composition; appointment; 
term; vacancy; qualifications; compensation; expenses; jurisdiction; officers; 
executive director; staff; reports. 

§ 70-1004 Suppliers of electricity; filing of maps and service area statements; exception. 
§ 70-1005 Suppliers of electricity; service area; application to establish; notice of 

hearing; exception. 
§ 70-1006 Hearings; continuance; rules of procedure. 
§ 70-1007 Establishment of service areas; board. 
§ 70-1008 Certified service areas; established; municipalities; newly annexed areas; 

acquisition of facilities and customers; procedure; waiver of right to acquire; 
joint planning. 

§ 70-1009 Certified service area; modification; application; transfer of facilities and 
customers; considerations; impairment of rights prohibited. 

§ 70-1010 Modification of service areas; application; procedure; suppliers agreements; 
exception; transfer of customers and facilities; price; how computed; 
impairment of obligations prohibited. 

§ 70-1011 Suppliers; service outside area; application for approval; when granted; 
applicability of section. 

§ 70-1012 Electric generation facilities and transmission lines; construction of 
acquisition; application; approval; when not required. 

§ 70-1012.01 Suppliers; electric generation and transmission facilities; terminate 
construction of acquisition; filing; reasons; hearing; effect; section; how 
construed. 

§ 70-1013 Electric generation facilities and transmission lines; applications; hearing; 
waiver; appearances; objections; amendments. 

§ 70-1014 Electric generation facilities and transmission lines; approval or denial of 
application; findings required; regional line or facilities; additional 
consideration. 

§ 70-1014.01 Special generation application; approval; findings required; eminent domain. 
§ 70-1014.02 Privately developed renewable energy generation facility; owner; duties; 

certification; decommissioning plan; bond; joint transmission development 
agreement; contents; property not subject to eminent domain. 

§ 70-1015 Suppliers; electric generation facilities and transmission lines; unauthorized 
construction, acquisition, or service; injunction; violation; actions authorized. 

§ 70-1016 Appeals; procedure. 



§ 70-1017 Suppliers; duty to furnish service; disputes submitted to board. 
§ 70-1018 Suppliers; disputes over rates; submission to board; hearing; 

recommendations. 
§ 70-1019 Board; proceedings; compel attendance of witnesses and production of 

documents; contempt proceedings authorized. 
§ 70-1020 Board; expenses; assessments levied against suppliers; appointment; 

collection; interest; Nebraska Power Review Fund; created; investment. 
§ 70-1021 Microwave communication facilities; authorization; procedure; protest; 

hearing; when. 
§ 70-1022 Microwave facilities or system; authorization; when not required. 
§ 70-1024 Power supply plan; board; powers and duties; special assessment. 
§ 70-1025 Power supply plan; contents; filing; annual report. 
§ 70-1026 Power supply plan; research and conservation report; contents. 
§ 70-1027 Power supply plan; research and conservation report; board; include data in 

biennial report; hearing. 

ARTICLE 11: RETAIL ELECTRIC SERVICE  

§ 70-1101 Declaration of policy. 
§ 70-1102 Public power districts; agreements with municipalities; operation until 

January 1, 1972. 
§ 70-1103 Public power districts; no impairment of obligation to bondholders; 

municipal operation; books and records; revenue. 
§ 70-1104 Public power districts; municipal operation; employees’ rights respected. 
§ 70-1105 Obligation of public power district to convey to municipality; no election 

necessary; when. 
§ 70-1106 Sections, how construed. 

ARTICLE 13: ARBITRATION OF DISPUTES  

§ 70-1301 Statement of policy. 
§ 70-1302 Electric rate disputes; legislative determination. 
§ 70-1303 Wholesale purchaser; payment to supplier; when. 
§ 70-1304 Wholesale purchaser; billing; dispute; notice; contents. 
§ 70-1305 Wholesale purchaser; dispute; supplier establish escrow account. 
§ 70-1306 Unresolved dispute; submitted to arbitration; rules applicable. 
§ 70-1307 Arbitration board; membership. 
§ 70-1308 Arbitrators; disqualifications. 
§ 70-1309 Arbitration board; appointed; when; manner. 
§ 70-1310 Arbitration costs and expenses; how assessed. 
§ 70-1311 Arbitration board; personnel; hire. 
§ 70-1312 Arbitration board; meetings; chairperson; disputed issues. 
§ 70-1313 Failure to appoint an arbitrator; effect. 
§ 70-1314 Arbitration board; proceedings; duties. 
§ 70-1315 Supplier; notice to other wholesale purchasers; when. 
§ 70-1316 Arbitration board; preliminary written statements; hearing; notice. 
§ 70-1317 Dispute; production of documents and records; depositions. 
§ 70-1318 Arbitration board; hearing; testimony; evidence; witnesses. 
§ 70-1319 Arbitration board; hearing; duration. 



§ 70-1320 Arbitration board; decision; findings. 
§ 70-1321 Arbitration board; decisions; findings; provided to parties; filed with 

Nebraska Power Review Board. 
§ 70-1322 Escrow account; distribution. 
§ 70-1323 Escrow account; deficiency; effect; interest. 
§ 70-1324 Arbitration; time limits; extension. 
§ 70-1325 Arbitration board; final decision; appeal. 
§ 70-1326 Arbitration board; decision; reversal, modification, or vacation; procedure. 
§ 70-1327 Appellate court; trial; de novo on the record. 
§ 70-1328 Record on appeal. 
§ 70-1329 Wholesale purchaser; failure or refusal to make payment; supplier; remedies. 

ARTICLE 14: JOINT PUBLIC POWER AUTHORITY ACT 

§ 70-1401 Act, how cited. 
§ 70-1402 Terms, defined. 
§ 70-1403 Legislative findings. 
§ 70-1404 Public power district; joint project authorized; limitation; study. 
§ 70-1405 Creation of joint authority; procedure; resolution; membership; 

considerations; notice; challenge. 
§ 70-1406 Proposed joint authority; members; application; Nebraska Power Review 

Board; duties; proof of authority’s establishment. 
§ 70-1407 Joint authority; board of directors; appointment; votes; oath; officers; 

quorum; expenses; additional districts; withdrawal; dissolution. 
§ 70-1408 Joint authority; executive committee; creation; exercise powers of board. 
§ 70-1409 Joint authority; rights and powers; enumerated. 
§ 70-1410 Joint authority; statutory restrictions applicable; when. 
§ 70-1411 Joint authority; annual audit. 
§ 70-1412 Joint authority member; power and energy contracts; conditions; payments; 

member; furnish authority money, property, and services; authority; lend 
member funds. 

§ 70-1413 Joint authority project; sale of excess capacity; limitations; applicability. 
§ 70-1414 Joint authority; issue bonds; pledge revenue; restrictions. 
§ 70-1415 Joint authority projects; bonds; issuance; proceeds; uses. 
§ 70-1416 Bonds; secured by trust agreement; covenants authorized. 
§ 70-1417 Directors; establish rates and fees; limitation; pledge; lien. 
§ 70-1418 Funds from bond issuance; investment authorized; conditions. 
§ 70-1419 Bondholder; trustee; enforcement of rights. 
§ 70-1420 Refunding bonds; issuance; conditions. 
§ 70-1421 Board of directors; grants-in-aid and loans; authorized; powers. 
§ 70-1422 Sections, supplemental to other provisions. 
§ 70-1423 Sections, how construed. 

ARTICLE 15: SUPPLIERS OF ELECTRIC POWER AND ENERGY 

§ 70-1501 Statement of policy. 
§ 70-1502 Suppliers; agreements authorized. 
§ 70-1503 Agreement; Nebraska Power Review board; approval required; procedure. 
§ 70-1504 Agreement; dispute; hearing. 
§ 70-1505 Supplier; competition and antitrust provisions; exemption. 



 
ARTICLE 16: DENIAL OR DISCONTINUANCE OF UTILITY SERVICE  

§ 70-1601 Applicant for service; denial prohibited, when. 
§ 70-1602 Domestic subscriber, defined. 
§ 70-1603 Municipal utility; owned and operated by a village; discontinuance of 

service; notice; procedure. 
§ 70-1604 Municipal utility; owned and operated by a village; discontinuance of 

service; conference; notice; procedure. 
§ 70-1605 Discontinuance of service; notice; procedure. 
§ 70-1606 Discontinuance of service; notice; contents. 
§ 70-1607 Discontinuance of service; third-party notice. 
§ 70-1608 Discontinuance of service; dispute; conference. 
§ 70-1609 Discontinuance of service; dispute; statement; effect. 
§ 70-1610 Conference; employee; duties. 
§ 70-1611 Conference; employee; decision to terminate service; when.  
§ 70-1612 Appeal; hearing; procedure. 
§ 70-1613 Appeal; hearing; domestic subscriber; rights. 
§ 70-1614 Appeal; hearing; management office; duties.  
§ 70-1615 Sections; not applicable; when. 

ARTICLE 17: PURCHASE AGREEMENTS 

§ 70-1701 Terms, defined. 
§ 70-1702 Purchase agreement; contents. 
§ 70-1703 Agreement; other provisions applicable. 
§ 70-1704 Ownership agreement; terms and conditions. 
§ 70-1705 Sections; how construed. 

ARTICLE 18: PUBLIC ENTITIES MANDATED PROJECT CHARGES  

§ 70-1801 Act, how cited. 
§ 70-1802 Definitions, where found. 
§ 70-1803 Financing costs, defined. 
§ 70-1804 Mandate, defined. 
§ 70-1805 Mandated project; defined. 
§ 70-1805.01 Mandated project bond issuer, defined. 
§ 70-1806 Mandated project bonds, defined. 
§ 70-1807 Mandated project charge, defined. 
§ 70-1808 Mandated project costs, defined. 
§ 70-1809 Public entity, defined. 
§ 70-1810 Related operating expenses, defined. 
§ 70-1811 Special revenue, defined. 
§ 70-1812 Mandated project charges authorized; resolution of governing body; payment 

by customers; records required; judicial review authorized; procedure. 
§ 70-1813 Issuance of mandated project bonds; authorized; proceeds; use. 
§ 70-1814 Mandated project charges; use. 
§ 70-1815 Public entity; discretionary actions. 



§ 70-1816 Public entity collecting mandated project charges; billing explanation 
required. 

§ 70-1817 Act and grants of power; how construed. 

ARTICLE 19: RURAL COMMUNITY-BASED ENERGY DEVELOPMENT 

§ 70-1901 Act, how cited. 
§ 70-1902 Legislative intent. 
§ 70-1903 Terms, defined. 
§ 70-1904 C-BED project developer; electric supplier; negotiation; power purchase 

agreement; development of project; restriction on transfer; eligibility for net 
energy billing; approval or certification; notice of change in ownership. 

§ 70-1905 Electric supplier, duties. 
§ 70-1906 Construction of new renewable generation facilities; electric supplier; 

governing body; duties. 
§ 70-1907 C-BED project developer; provide notices. 
§ 70-1908 Sections; now construed. 
§ 70-1909 Electric supplier; limit on eminent domain. 

ARTICLE 20: LEGISLATIVE FINDINGS 

§ 70-2001 Legislative findings. 
§ 70-2002 Terms, defined. 
§ 70-2003 Local distribution utility; interconnect qualified facility of customer- 

generator; interconnection agreement; requirements; powers and duties. 
§ 70-2004 Customer-generator; inspection required; notice to local distribution utility; 

ownership of credits. 
§ 70-2005 Annual net metering report; contents. 

ARTICLE 21: PUBLIC POWER INFRASTRUCTURE PROTECTION ACT  

§ 70-2101 Act, how cited. 
§ 70-2102 Legislative findings. 
§ 70-2103 Public power supplier, defined. 
§ 70-2104 Prohibited acts; penalty. 
§ 70-2105 Nuclear electrical generating facility; nuclear fuel; prohibited acts; penalty. 

 
 
ARTICLE 1: GENERAL PROVISIONS 

70-101 
Districts and corporations; furnish information; enforcement. 

Notwithstanding any other provision of law regarding confidentiality of records, every 
district or corporation organized under Chapter 70 shall, upon request, furnish to any county 
attorney, any authorized attorney as defined in section 42-347, or the Department of Health and 
Human Services a utility service subscriber’s name, social security number, and mailing and 
residence addresses only for the purposes of establishing and collecting child, spousal, and medical 
support and of conducting reviews under sections 43-512.12 to 43-512.18. Such information shall 
be used for no other purpose. An action may be filed in district court to enforce this section. For 



purposes of this section, utility service shall mean electrical, gas, water, telephone, garbage 
disposal, or waste disposal service. 

ARTICLE 3: RIGHT-OF-WAY FOR POLE LINES 

70-301 
Right-of-way; acquisition; procedure; approval. 

Any public power district, corporation, or municipality that engages in the generation or 
transmission, or both, of electric energy for sale to the public for light and power purposes, the 
production, storage, or distribution of hydrogen for use in fuel processes, or the production or 
distribution, or both, of ethanol for use as fuel may acquire right-of-way over and upon lands, 
except railroad right-of-way and depot grounds, for the construction of pole lines or underground 
lines necessary for the conduct of such business and for the placing of all poles and constructions 
for the necessary adjuncts thereto, in the same manner as railroad corporations may acquire 
right-of-way for the construction of railroads. Such district, corporation, or municipality shall give 
public notice of the proposed location of such pole lines or underground lines with a voltage 
capacity of thirty-four thousand five hundred volts or more which involves the acquisition of rights 
or interests in more than ten separately owned tracts by causing to be published a map showing the 
proposed line route in a legal newspaper of general circulation within the county where such line is 
to be constructed at least thirty days before negotiating with any person, firm, or corporation to 
acquire easements or property for such purposes and shall consider all objections which may be 
filed to such location. After securing approval from the Public Service Commission and having 
complied with sections 70-305 to 70-309 and 86-701 to 86-707, such public power districts, 
corporations, and municipalities shall have the right to condemn a right-of-way over and across 
railroad right-of-way and depot grounds for the purpose of crossing the same. The procedure to 
condemn property shall be exercised in the manner set forth in sections 76-704 to 76-724. 

70-303 
Right-of-way; abandonment, effect of. 

If any pole line or underground line constructed under section 70-301 be abandoned for a 
period of five years, the right-of-way or easement acquired for its construction shall revert to the 
owner of the property affected. 

70-304 
Right-of-way; acquisition; crop damage. 

Any such public power district, corporation or municipality acquiring any easement or 
right-of-way hereunder shall be liable to the owner of the land affected for any damage to growing 
crops not included in the original settlement or award. 

70-305 
Right-of-way; damage to private property; procedure. 

Any person engaged in the generating or transmitting of electric current for sale, use, or 
purchase in the state for power or other purposes is granted the right-of-way for all necessary poles 
and wires along, within, and across any of the public highways of this state. Such person is liable 
for all damages to private property by reason of the use of the public highways for such purpose. 
Such damages shall be ascertained and determined in the manner set forth in sections 76-704 to 
76-724. 



70-306 
Placement of lines; violation; penalty. 

(1) Any electric wire shall be placed at least eighteen feet above all road crossings. Any 
electric poles and wires shall be so placed as not to interfere with the public use of such highways, 
and if practicable, the poles shall be set upon the line of such highways. 

(2) If any person engaged in distributing, generating, or transmitting electric current for 
power or other purposes by means of wires seeks to construct an electric wire over and across any 
railroad tracks, telegraph wires, or rights-of-way of any railroad company in this state and the 
electric wire intersects and crosses streets, highways, alleys, and other public thoroughfares, or 
elsewhere, such person and railroad company shall first endeavor to agree by a contract as to the 
manner and kind of crossing to be constructed. The contract shall at a minimum meet the 
requirements of sections 75-706 and 75-707 as to terms and conditions of such construction or 
placement and shall include the compensation, if any, to be awarded as damages. If no contract is 
reached, the person may proceed to have the same ascertained and determined in the manner set 
forth in sections 76-704 to 76-724. 

70-307 
Placement of lines; violation; penalty. 

If any person engaged in distributing, generating, or transmitting electric current for power 
or other purposes by means of wires constructs or places electric wires over the railroad tracks, 
telegraph wires, or rights-of-way of any railroad company in violation of section 70-305, section 
75-708 shall apply. 

70-308 
Property within village or city; how treated. 

Section 70-305 shall not be construed to grant any rights within the corporate limits of any 
village or city in this state. 

70-309 
Electrical transmission lines; state or federal highways; regulation by Department of 

Roads. 

If the public road, along, upon, across, or under which the right to construct, operate, and 
maintain the electrical transmission line is granted, is a state or federal highway, then the location 
and installation of the electrical transmission facilities, insofar as they pertain to the present and 
future use of the rights-of-way for highway purposes, shall be subject to reasonable regulations and 
restrictions prescribed by the Department of Roads. If the future use of the state or federal highway 
requires the moving or relocating of the facilities, then such facilities shall be removed or relocated 
by the owner, at the owner’s cost and expense, and as directed by the Department of Roads except 
as provided by section 39-1304.02. 

70-311 
Electric transmission or electric distribution lines; notice of road, road ditch 

improvement, or other projects; when given. 

(1) Whenever any county or township road construction, widening, repair, or grading 
project or any road ditch improvement project requires, or can reasonably be expected to require, 
the performance of any work within ten feet of any electric transmission or electric distribution line, 
poles, or anchors, notice to the owner of such line, poles, or anchors shall be given by the respective 
county or township officers in charge of such projects. Such notice shall be given at least ninety 
days prior to the start of any work when, because of road construction, widening, repair, or grading 



or a road ditch improvement project, or for any other reason, it is necessary to relocate such line, 
poles, or anchors or if such work will compromise the structural integrity of the line, poles, or 
anchors. 

(2) If a natural resources district will be altering a road structure or grading or moving 
earth for a flood control, recreation, or other project that requires, or can reasonably be expected to 
require, the performance of any work within ten feet of any electric transmission or electric 
distribution line, poles, or anchors, notice to the owner of such line, poles, or anchors shall be given 
by the respective natural resources district in charge of such projects. Such notice shall be given at 
least ninety days prior to the start of any work when, because of such road structure alteration or 
grading or moving earth, or for any other reason, it is necessary to relocate such line, poles, or 
anchors or if such work will compromise the structural integrity of the line, poles, or anchors. 

70-312 
Electric transmission or electric distribution lines; notice of widening of roads; contents. 

The notice required by section 70-311 shall state the nature and location of the work to be 
done and the date on which such work is scheduled to commence. In the event of any change in the 
scheduled time of starting such work, notice of such change shall be given as soon as practicable. 

70-313 
Electric transmission or electric distribution lines; liability; cost of removal. 

Any owner of any electric transmission or electric distribution line failing to move its lines, 
poles, or anchors located near a public highway in accordance with the notice provided by section 
70-311 shall be liable to the county or township for the cost of relocating such lines, poles, and 
anchors. When an owner of such facilities located on private right-of-way is required to move such 
lines, poles, or anchors, it shall be at the expense of the county or township. The county or township 
shall be liable to the owner of any electric transmission or electric distribution line for loss of use of 
such line for failure to give the notice required by sections 70-311 and 70-312. 

ARTICLE 4: ELECTRIC COMPANIES; RATES 

70-407 
Terms, defined. 

For the purpose of Chapter 70 the following words shall be construed to mean as follows: 
(1) A kilowatt hour shall be deemed and considered to equal one thousand watts, or the 

energy resulting from an activity of one kilowatt continued for one hour, which equals about one 
and one-third horsepower hours; 

(2) The word watt shall be construed to mean the practical unit of electric power, 
activity, or rate of work equivalent to 107 ergs or one joule per second, or approximately one 
seven-hundred-forty-sixth of a horsepower. 

70-408 
Electric companies; rates; kilowatt-hour meter; demand meter; minimum charge 

authorized. 

All charges, made for electrical energy for residential, commercial, and farm purposes by 
any person, firm, corporation, or municipal corporation engaged in the sale of electrical energy in 
cities of the first class having a population of more than five thousand and less than twenty-five 
thousand inhabitants, cities of the second class, villages, and unincorporated areas in Nebraska, 
shall be based on the amount of such energy actually furnished by the kilowatt-hour meter, together 
with such demand as may be registered or indicated by a demand meter, or as may be contracted 



for, to such purchaser. Such person, firm, corporation, or municipal corporation may provide for 
either a penalty on or a discount from the amount of any bill to promote prompt payment thereof 
under uniform rules and regulations governing such penalty or discount. A reasonable minimum 
charge may be collected from purchasers of electrical energy by any such person, firm, corporation, 
or municipal corporation, even though the charge for the amount of electrical energy actually 
furnished by the kilowatt-hour to such purchaser or user does not equal such minimum charge for 
the designated period of service; Provided, the provisions of sections 70-407 to 70-409 shall not be 
construed to affect any contract or franchise in existence at the time of the passage and approval of 
this section. 

70-409 
Electric companies; rate regulations; violation; penalty. 

Any person, firm or corporation, their employees, agents or servants, who shall violate any 
of the provisions of sections 70-407 and 70-408 shall be guilty of a Class V misdemeanor. 

ARTICLE 5: PUBLIC ELECTRIC PLANS AND DISTRIBUTION; EXTENSION; 
SALE 

70-501 
Extension authorized; electric energy; sale; contracts authorized; payments from net 

earnings and profits. 

Any city, village, or public electric light and power district within the state, which may own 
or operate, or hereafter acquire or establish, any electric light and power plant, distribution system 
and transmission lines may, at the time of or at any time after such acquisition or establishment, 
extend the same beyond its boundaries, and for that purpose is hereby authorized and empowered to 
construct, purchase, lease, or otherwise acquire, and to maintain, improve, extend and operate 
electric light and power plants, distribution systems and transmission lines, outside of the 
boundaries of such city, village, or public electric light and power district, for such distance and 
over such territory within this state as may be deemed expedient. In the exercise of the powers 
granted by this section any such city, village, or public electric light and power district may enter 
into contracts to furnish and sell electrical energy to any person, firm, association, corporation, 
municipality, or public electric light and power district. However, no such construction, purchase, 
lease, acquisition, improvement or extension of any such additional plant, distribution system or 
transmission lines shall be paid for except out of the net earnings and profits of one or more or all of 
the electric light and power plants, distribution systems and transmission lines of such city, village, 
or public electric light and power district. The provisions of sections 70-501 to 70-515 shall be 
deemed cumulative, and the authority herein granted to cities, villages, and public electric light and 
power districts shall not be limited or made inoperative by any existing statute. 

70-502 
Electric energy; sale or purchase; interconnections; contracts authorized. 

For the purpose of selling or purchasing electrical energy for lighting, heating or power 
purposes, any city, village, or public electric light and power district in this state is hereby 
authorized to enter into agreements to connect and interconnect its electric light and power plants, 
distribution system and transmission lines with the electric light and power plant, distribution 
system or transmission lines of any one or more other cities, villages, or public electric light and 
power districts in this state, upon such terms and conditions as may be agreed upon between the 
contracting cities, villages, and public power districts. 



70-503 
Acquisition, extension, and improvements; pledge of earnings or profits authorized. 

In lieu of the issuance of bonds or the levy of taxes as otherwise by law provided, and in lieu 
of any other lawful methods or means of providing for the payment of indebtedness, any city, 
village, or public electric light and power district within this state shall have the power and authority 
by and through its governing body or board of directors, to provide for or to secure the payment of 
the cost or expenses of purchasing, constructing, or otherwise acquiring, extending and improving 
any real or personal property necessary or useful in its operation of any electric light and power 
plant, distribution system or transmission lines, by pledging, assigning, or otherwise hypothecating, 
the net earnings or profits of such electric light and power district, city or village, derived, or to be 
derived, from the operation of such electric light and power plant, distribution system or 
transmission lines, and to that end, to enter into such contracts and to issue such warrants or 
debentures as may be proper to carry out the provisions of this section. 

70-504 
Sale, lease, or transfer, election and voter approval required; exceptions; procedure. 

In the following cases, a sale, lease, or transfer of any electric light or power plant, 
distribution system, or transmission line shall not be valid unless the sale, lease, or transfer is 
authorized at any state or municipal election, including a primary or special election, except as 
otherwise provided in this section, and approved by sixty percent of the electors voting on the 
proposed matter, except that an election and such approval shall not be required when the sale, 
lease, or transfer is part of a merger or consolidation of a public power district: 

(1) By any city or village to any private person, firm, association, corporation, or public 
power district, except that any city or village may by resolution of the city council or board of 
trustees sell, lease, or transfer all or part of its electric light or power plant, distribution system, or 
transmission lines to any public power district or an electric cooperative, which cooperative has an 
approved retail service area adjoining such city or village, but such transaction shall not be 
consummated nor become effective until thirty days’ notice of the transaction has been given by the 
governing body by publication once each week for three successive weeks in such city or village or, 
if no newspaper is published therein, then by posting in five or more public places therein. If within 
thirty days after the last publication of such notice or posting thereof a referendum petition signed 
by qualified electors of such city or village equal in number to at least twenty percent of the vote 
cast at the last general municipal election held therein is filed with the municipal clerk, such 
transaction shall not become effective until it has been approved by a vote of the electors of such 
municipality at any general or special municipal election. If a majority of the voters voting on the 
issue vote against such transaction, the transaction shall not become effective. If no such petitions 
are filed, the transaction shall become effective at the expiration of such thirty-day period. The 
power district shall charge fair, reasonable, and nondiscriminatory rates so adjusted as, in a fair and 
equitable manner, to confer upon and distribute among its customers the benefits of a successful and 
efficient operation and conduct of the business of the district; or 

(2) By any public power district operating lines, owning lines, or operating and owning 
lines in less than thirteen counties in this state to any other public power district, except (a) where 
transmission or distribution lines extend into another power district and the board of directors of the 
selling power district, by resolution entered on its records, determines that such transmission or 
distribution lines would serve customers more advantageously in the purchasing power district and 
that the sale thereof should be made or (b) sales of any surplus equipment which the selling district, 
by resolution adopted by its board of directors and entered on its records, determines that it does not 
then need and is needed by the purchasing district, which sales are hereby expressly authorized to 
be made. Except for the referendum election provided for in subdivision (1) of this section, notice 



of the submission of the proposition shall be given by publication thereof three consecutive weeks 
in a legal newspaper published and of general circulation in such city, village, or public power 
district or, if no newspaper is published therein, by posting in five or more public places therein. 
Any elections herein required in public power districts or public power and irrigation districts shall 
be held at the same time and in connection with the next regular primary or general election in the 
state thereafter at which directors of the public power district are to be nominated or elected. Any 
proposals for the sale of lines or other property required to be submitted to an election under the 
provisions of this section shall be certified by the board of directors of the district selling or 
disposing of the property to the county clerk of the respective county or counties wherein such 
election of directors is to be held in the form of a question to be submitted upon the ballot not less 
than thirty days before the election. The county clerks to whom such certificates are submitted shall 
cause the same question submitted by the board of directors to be placed upon the same ballot and 
in proximity to the names of the directors to be nominated or elected in the same district at the next 
primary or general election. The results of the election with relation to the proposal shall be 
counted, canvassed, and certified in the same manner as the other results of the election. 

70-505 
Sale, lease, or transfer, documents; filing. 

In order to consummate and complete the sale, lease, or transfer of any electric light and 
power plant, distribution system, or transmission lines by any city, village, or public electric light 
and power district of this state, to any private person, firm, association, or corporation, there shall be 
filed in the office of the Nebraska Power Review Board of this state, prior to any delivery or change 
of possession, control, or management under such sale, lease, or transfer, true and exact duplicate 
signed copies of all agreements, conveyances, contracts, franchises, deeds, leases, bills of sale, and 
other instruments, under which such sale, lease, or transfer is to be made. Said instruments shall be 
certified to under the oath of the executive or presiding officers of the seller and purchaser, 
respectively, as such true and exact duplicates. 

70-506 
Sale, lease or transfer, statement and report; contents; filing. 

At the same time, and accompanying said documents and instruments of sale and transfer, 
there shall be filed with the Nebraska Power Review Board a statement and report, in form and 
detail to be approved by the Nebraska Power Review Board and the Attorney General, clearly 
setting forth the following facts and data: (1) the location and detailed description, including source 
and methods of generation, of all the property involved in the sale, lease, or transfer; (2) the dates of 
the construction, purchase, or other acquisition, by such municipality, or public electric light and 
power district, of such power plant, distribution system, or transmission lines, including all 
replacements, extensions, repairs, and betterments, together with a detailed statement of the actual 
cost; (3) a detailed description of such parts of the utility to be sold as, between the time of 
acquisition thereof and the time of the sale under consideration, shall have become obsolete, or shall 
have been sold, transferred, lost, destroyed, abandoned, or otherwise disposed of by such 
municipality or public electric light and power district, and the cost of such part of the utility, 
including extensions or additions thereto; and (4) a complete schedule of the rates and charges made 
or levied by such municipality or public electric light and power district for electric current, and a 
full and complete statement showing the financial condition and the receipts and disbursements of 
such municipality or public power district in the operation of the utility during the preceding 
three-year period, and a statement of the bonded indebtedness, if any, of such municipality or public 
power district in connection with its ownership or operation of the utility, including the amount of 
all bonds issued and paid. 



70-507 
Sale, lease, or transfer; statement and report; certification; filing. 

Such statement and report shall be certified and sworn to as correct by the presiding officer 
of the governing body of such municipality or public electric light and power district, as the case 
may be, and shall also have thereto attached the certificate and oath of the presiding officer, or other 
duly authorized executive officer of the purchaser, under the seal of the purchaser, if a corporation, 
that the purchaser of the utility has examined the statement and report, has investigated the facts 
therein set forth, believes the statement and report to be true and correct, and that the proposed 
purchase of the utility has been made with reference to and in reliance upon the facts, situation and 
circumstances set forth in the statement and report. The filing of the instruments, the statement and 
report, certified as herein required, is hereby made a condition precedent to the validity of any such 
sale, lease or transfer. 

70-508 
Sale, lease, or transfer; false statement, report, or certificate; penalty.  

Whoever shall make, utter or subscribe to any statement and report, or certificate, required 
under the provisions of sections 70-506 and 70-507, knowing or having reason to believe that any 
such statement and report, or certificate, is false, shall be guilty of a Class IV felony. 

70-509 
Sale, lease, or transfer, evidence of valuation. 

Any instrument, statement and report, or certificate filed with the Nebraska Power Review 
Board, as provided for in Chapter 70, article 5, or certified copies thereof, shall be competent 
evidence in any hearing or proceeding involving the valuation of the electric light and power plant, 
distribution system, or transmission lines covered by the statement and report and certificate, for 
ratemaking purposes, taxation, or in any other matter in which the facts and statements in such 
instrument, statement and report, or certificate, may be involved or drawn in question, and the 
purchaser thereof and his, her, or its successor or assigns, shall be forever estopped to deny the facts 
set forth in such instrument, statement and report, or certificate. 

70-510 
Sale, lease, or transfer, promotion expenditures; limitation. 

No private person, firm, association or corporation proposing to purchase, lease, or 
otherwise acquire any electric light and power plants, distribution system or transmission lines, 
from any city, village, or public electric light and power district of this state, nor any one on behalf 
or for the benefit of such proposed purchaser, may, in order to promote or bring about such sale, 
lease or transfer, pay out, contribute or expend, directly or indirectly, money or other valuable thing 
in excess of three thousand dollars nor, in any event, in excess of a sum in number of dollars greater 
than the number of the qualified voters in such municipality or public electric light and power 
district, based on the total vote cast for Governor at the last general election. 

70-511 
Sale, lease, or transfer, executive promotion expenditures; violation; penalty. 

Any person, firm or corporation, violating any provision of section 70-510 shall be guilty of 
a Class IV felony. 



70-512 
Sale, lease, or transfer, excessive promotion expenditures; action to invalidate; procedure. 

Any violation of section 70-510 shall nullify and render wholly void any such proposed 
purchase, lease or acquisition; Provided, however, any action to set aside and render invalid any 
such sale, lease, transfer or acquisition, under the provisions of said section, shall be brought, in the 
district court of the county in which such municipality or public electric light and power district, or 
a portion thereof, is located, by one or more electors of such municipality or public electric light and 
power district, or by such municipality or district itself, or by the State of Nebraska, within ninety 
days after the holding of the election at which the question voted on shall have been submitted. 

70-513 
Sale, lease, or transfer; promotion expenditures; statement. 

Within ten days after any election upon the proposition of the sale, lease or transfer of any 
electric light or power plant, distribution system or transmission lines, as provided by section 
70-504, the person, firm, association or corporation proposing to make or secure such purchase, 
lease or transfer, shall file with the Secretary of State a sworn statement, in form and detail to be 
approved by the Attorney General, showing all expenditures made and all obligations incurred by 
such proposed purchaser, directly or indirectly, in connection with or pertaining to such proposed 
sale, lease or transfer, and in connection with or pertaining to such election. 

70-514 
Sale, lease, or transfer; promotion expenditures; failure to file statement; penalty. 

Any person, firm, association or corporation who shall fail or refuse to file such statement, 
or who shall subscribe to such statement, knowing the same to be false, shall be guilty of a Class IV 
felony. 

70-515 
Applicability of laws. 

All provisions of law, now applicable to electric light and power corporations as regards the 
use and occupation of the public highways, and the manner or method of construction and physical 
operation of plants, systems, and transmission lines, shall be applicable, as nearly as may be, to 
municipalities and public electric light and power districts in their exercise of the powers and 
functions, and in their performance of the duties, conferred or imposed upon them under the 
provisions of sections 70-501 to 70-515. 

ARTICLE 6: PUBLIC POWER AND IRRIGATION DISTRICTS  

70-601 
Terms, defined. 

For purposes of Chapter 70, article 6, unless the context otherwise requires: 
(1) District means a public power district, public irrigation district, or public power and 

irrigation district, organized under Chapter 70, article 6, either as originally organized or as the 
same may from time to time be altered or extended, and includes, when applicable, rural public 
power districts organized under Chapter 70, article 8, and subject to Chapter 70, article 6; 

(2) Municipality, when used in relation to the organization or charter of a public power 
district or to the election of successors to the board of directors of a public power district, means 
any county, city, incorporated village, or voting precinct in this state; 

(3) Governing body, whenever used in relation to any municipality, means the duly 
constituted legislative body or authority within and for such municipality as a public corporation 



and governmental subdivision. When used with reference to a voting precinct, governing body 
means the county board of the county in which the precinct is located; 

(4) Irrigation works means any and all sites, dams, dikes, abutments, reservoirs, canals, 
flumes, ditches, head gates, machinery, equipment, materials, apparatus, and all other property used 
or useful for the storage, diversion, damming, distribution, sale, or furnishing of water supply or 
storage of water for irrigation purposes or for flood control, or used or useful for flood control, 
whether such works be operated in conjunction with or separately from electric light and power 
plants or systems; 

(5) Power includes any and all electrical energy and capacity generated, produced, 
transmitted, distributed, bought, or sold, hydrogen produced, stored, or distributed, and ethanol 
produced for purposes of lighting, heating, power, and any and every other useful purpose 
whatsoever; 

(6) Plant or system includes any and all property owned, used, operated, or useful for 
operation in the district’s business, including the generation by means of water power, steam, or 
other means or in the transmission, distribution, sale, or purchase of electrical energy, hydrogen, or 
ethanol for any and every useful purpose, including any and all irrigation works which may be 
owned, used, or operated in conjunction with such power plant or system; 

(7) Energy equipment includes, but is not limited to, equipment or facilities used or 
useful to generate, produce, transmit, or distribute power, heated or chilled water, or steam for use 
by the district or the district’s commercial and industrial customers; and 

(8) Public power industry means public power districts, public power and irrigation 
districts, municipalities, registered groups of municipalities, electric cooperatives, electric 
membership associations, joint entities formed under the Interlocal Cooperation Act, joint public 
agencies formed under the Joint Public Agency Act, agencies formed under the Municipal 
Cooperative Financing Act, and any other governmental entities providing electric service. 

70-601.01 
Ethanol production and distribution; hydrogen production and distribution; legislative 

findings. 

(1) The Legislature finds and declares that: 
(a) Nebraska has been and will continue to be a state which is dependent on a stable, 

income-producing farm sector; 
(b) When agriculture fails to produce adequate income for farmers, ranchers, and 

agricultural business interests within this state, the economic well-being of the state and its citizens 
will be threatened; 

(c) There currently exists a chronic grain surplus within the state because of 
underutilization of grain products, and prices for grain remain unreasonably low because of such 
surplus and underutilization; 

(d) Enlargement of the ethanol industry within the state would result in additional 
utilization of surplus grain; 

(e) Ethanol will be increasingly in demand in the marketplace because of its efficacy as 
an octane enhancer and fuel extender; 

(f) The public power industry within the state is experienced in the production and 
transmission of electrical power; and 

(g) The experience of the public power industry could be used in the development of the 
production and distribution of ethanol and in the enhancement of the economic well-being of this 
state. 

(2) The Legislature further finds: 



(a) Hydrogen production and distribution may serve as a viable alternative in the 
marketplace for use in fuel processes; 

(b) The public power industry within the state is experienced in the production and 
transmission of electrical power; and 

(c) The experience of the public power industry could be used in the development of the 
production, storage, and distribution of hydrogen for use in fuel processes and in the enhancement 
of the economic well-being of this state. 

70-602 
District; creation; general powers. 

A district may be created as hereinafter provided and, when so created, shall be a public 
corporation and political subdivision of this state and may sue or be sued in its corporate name. A 
district may be composed of the territory of one or more municipalities as defined in subsection (2) 
of section 70-601, whether contiguous or otherwise. Nothing in Chapter 70, article 6, shall be 
construed to prevent the organization of a district within or partly within the territorial boundaries of 
another district organized hereunder, so long as the plants, systems, and works, the operation of the 
same, the exercise of powers, and the assumption of duties and responsibilities, of or on the part of 
one district, do not nullify, conflict with, or materially affect those of, or on the part of, another 
district. 

70-603 
District; organization; amendment of charter; petition. 

A district may be organized and may amend its charter under Chapter 70, article 6, by filing 
in the office of the Nebraska Power Review Board a petition in compliance with requirements set 
forth in Chapter 70, article 6, and receiving the approval of the petition by the Nebraska Power 
Review Board. 

70-604 
District; petition; contents. 

The petition shall be addressed to the Nebraska Power Review Board and state in substance 
that it is the intent and purpose of the petitioners by such petition to create or amend the charter of a 
district subject to approval by the Nebraska Power Review Board. The petition shall state and 
contain: 

(1) The name of the district, which name shall contain, if the district is to engage or is 
engaged in the electric light and power business, hydrogen production, storage, or distribution, or 
ethanol production and distribution, the words public power district. If the district is to engage or is 
engaged in the business of owning and operating irrigation works, the name shall include the words 
public irrigation district, except that if electric light and power are the major business of such 
district, it need not include these words in its name. A district may be organized to engage only in 
the electric light and power business, the production, storage, or distribution of hydrogen, and the 
production and distribution of ethanol, only in the business of owning and operating irrigation 
works, in any business identified in section 70-625, or in all of such businesses; 

(2) The names of the municipalities constituting the district and the boundaries of such 
district; 

(3) A general description of the nature of the business which the district intends to 
engage in and, for the original creation of a district, the location and method of operation of the 
proposed power plants and systems or irrigation works of the district; 

(4) The location of the principal place of business of the district; 



(5) A statement that the district shall not have the power to levy taxes nor to issue 
general obligation bonds; 

(6) When the Nebraska Power Review Board finds from the evidence that subdivisions, 
from which directors are to be elected or appointed, are necessary or desirable, such subdivisions 
shall be of substantially equal population, except that no district shall be required to redistrict its 
subdivisions for purposes of equalizing population more frequently than every ten years following 
publication of the most recent federal decennial census; and 

(7) Except in a district having within its boundaries twenty-five or more cities or 
villages, the names and addresses of the members of the board of directors of the district, not less 
than five nor more than twenty-one, who shall serve or continue to serve until their successors are 
elected and qualified. In any district having within its boundaries twenty-five or more cities and 
villages, (a) the original petition for creation shall set forth the number of directors of the district 
and shall provide that the board of directors, to serve until their successors are elected and qualified, 
shall be appointed by the Governor within thirty days after the approval of the formation of the 
district and (b) a petition to amend a charter shall set forth the names and addresses of the members 
of the board of directors of the district. In the petition the directors named or to be appointed by the 
Governor shall be divided as nearly as possible into three equal groups, the members of the first 
group to hold office until their successors, elected at the first statewide general election thereafter, 
shall have qualified, the members of the second group to hold office until their successors, elected 
at the second statewide general election thereafter, shall have qualified, and the members of the 
third group to hold office until their successors, elected at the third statewide general election 
thereafter, shall have qualified. The group to which each proposed director belongs shall be 
designated in the petition or, for an original petition in case the district has within its proposed 
boundaries twenty-five or more cities and villages, shall be set forth in the order of appointment by 
the Governor. 

70-604.01 
Chartered territory; boundaries. 

(1) Except as the same may be further limited or expanded by requirements in Chapter 
70, article 6, the chartered territory of any district organized pursuant to and existing by virtue of or 
subject to the provisions of Chapter 70, article 6, shall include the area in this state within which 
such district renders electric service of the nature defined in section 70-604.02 and termed its 
operating area. There may be included, within the chartered area of such district, areas which are 
outside the operating area as defined in section 70-604.02, but as to which inclusion is nevertheless 
authorized by other sections of Chapter 70, article 6. 

(2) Subject to the requirements of section 70-662 and the approval of the Nebraska 
Power Review Board in accordance with sections 70-663 and 70-664, any district organized 
pursuant to Chapter 70, article 6, and engaged in the operation of electric generation, transmission, 
or distribution facilities or any combination thereof may, in the discretion of the board of directors 
of such district and upon a finding by the board of directors of such district that the inclusion or 
exclusion thereof would be consistent with the best interests of the district and its customers, either 
include within or exclude from the chartered area all municipalities which have a population of 
fewer than one thousand five hundred inhabitants and which are within a county where such district 
provides electric service but are not otherwise in such district’s operating area. 

70-604.02 
Operating area, defined. 

The operating area of a district, for purposes of establishing its chartered territory, is the 
geographical area in this state comprising: 



(1) The district’s retail distribution area, which is that area within which the district 
delivers electricity by distribution lines directly to those of its customers who consume the 
electricity; and 

(2) The district’s wholesale distribution area, which is the aggregate of those retail 
distribution areas of the public electric utilities which purchase electricity either directly or 
indirectly from the district for resale to their retail customers if the selling district has the 
responsibility, in whole or in part, of charging for and delivery of the electricity by transmission 
lines to the retail public electric utility distribution lines at one or more points of delivery pursuant 
to a power contract, having an original term of five years or more, to deliver firm power and energy 
that constitutes fifty percent or more of the purchasing public electric utility’s annual energy 
requirements. To the extent that a selling district leases its plant or systems to another district to be 
operated by such other district, or produces electricity, hydrogen, or ethanol which other districts 
may purchase, and such other districts provide or operate the transmission lines to carry such 
electricity from the producer to such other districts, the retail and wholesale distribution areas of 
such other districts are not a part of the operating area of the selling district by reason alone of such 
leasing or production. 

70-604.03 
Operating area; boundary lines; establish; precinct division; request by retail customer to 

vote or hold office; certification procedure. 

(1) To establish boundary lines of an operating area coincident with voting precinct or 
county boundary lines, it shall be permissible to eliminate area from or add area to the operating 
area so that retail distribution areas are identified by reference to whole voting precincts and 
wholesale distribution areas are identified by reference to whole counties. 

(2) Voting or election precincts may be divided for the purposes of establishing 
chartered territory and district elections. The description of such divided precincts may be given by 
section, township, and range and shall be subject to the approval of the Secretary of State. 

(3) Any retail customer whose principal residence is being served by a public power 
district and whose principal residence is not in the chartered territory of such district may request 
the district in writing at least fifteen days prior to the certification date for such district, as such date 
is provided in section 70-611, for the right for each registered voter residing at such residence to 
vote for, and be eligible to hold office as a member of, the board of directors of such district. The 
secretary of the district shall cause notice to be given to each such retail customer which reasonably 
prescribes the manner in which the retail customer may request such right to vote. The notice shall 
be given by first-class mail and may be included as part of the regular billing statement mailed to a 
customer if such billing statement is sent by first-class mail to such retail customer and the mail is 
conspicuously marked as to its importance. Such notice shall be given at least sixty days prior to the 
time the election certification and publication information is transmitted to the Secretary of State 
pursuant to section 70-611. The district shall certify to the Secretary of State the names of all such 
retail customers for whom such request to vote has been made along with identification of the 
voting or election precincts in which such retail customers reside, and each such retail customer 
shall be a registered voter and qualified to hold office as a member of the board of directors, if 
otherwise qualified to vote. 

(4) Any district dividing a precinct pursuant to subsection (2) of this section or certifying 
retail customers pursuant to subsection (3) of this section shall transmit all necessary information 
relevant to such division or certification along with the election certification and publication 
provided for in section 70-611. All additional election costs caused by such division or certification 
shall be due and payable by the district within thirty days after the receipt of a statement from the 
county. 



70-604.04 
Operating area; electric utility not included, when; wholesale supplier; duties. 

Interconnections of plant or system primarily for the purpose of rendering emergency or 
temporary electric service to another electric utility, in order to maintain adequate reserve capacity 
for all the electric utilities involved or to pool spare plant or system capacity, shall not in itself 
establish an electric utility as part of the operating area of another for purposes of sections 70-604 to 
70-619. When a district which purchases electricity for resale actually segregates its distribution 
system to its customers such that only a portion of its total customers normally receive the 
electricity transmitted by a given wholesale supplier district, that wholesale supplier district may be 
required to include in its operating area only that portion of the customers of the supplied district 
who are so indirectly supplied by electricity from that wholesale supplier district. 

70-604.05 
District; noncompliance; complaint; hearing; notice; order; failure to comply; penalty. 

When it appears that one or more districts are in noncompliance with the provisions of 
Chapter 70, article 6, the corporate amendments required to comply shall be made generally in 
accordance with the procedures and requirements contained in Chapter 70, article 6. In the absence 
of voluntary amendment any time subsequent to six months after the publication of the first federal 
decennial census published after August 30, 2009, any person residing in the geographical area of 
alleged noncompliance, or any district or any two or more districts, may file a complaint with the 
Nebraska Power Review Board against one or more other districts alleging the area of 
noncompliance of such other districts. Upon receipt of such complaint, the Nebraska Power Review 
Board shall issue an order directed to the alleged noncomplying district, granting a hearing and 
requiring it to show cause why an amended petition for creation eliminating such noncompliance 
should not be filed for approval. Thirty-three days’ notice of hearing, which includes mailing time, 
shall be given to such alleged noncomplying district by either registered or certified mail. The 
alleged noncomplying district may appear by answer or by petition for amended petition for 
creation of the district. The burden of proof of noncompliance shall be upon the complainant and of 
proposed amendments upon the petitioner. If the Nebraska Power Review Board finds that an 
amended petition for creation should be made and the alleged noncomplying district has not 
proposed an acceptable one, the Nebraska Power Review Board shall frame the amendment to be 
approved after continuing the hearing to receive such evidence as may be offered by the parties 
having appeared before the Nebraska Power Review Board regarding the contents of the 
amendment to be framed by the Nebraska Power Review Board. 

The members of the board of directors of any noncomplying district, including any district 
failing to comply with an amended petition as framed by the Nebraska Power Review Board, shall 
each be liable for a civil penalty of fifty dollars for each day of noncompliance which continues 
after thirty days following final adjudication of noncompliance. Such penalty shall be recovered in 
an action brought by the Attorney General in the district court for Lancaster County. Service of 
summons in such action may be had anywhere in the state. Any penalty collected pursuant to this 
section shall be remitted to the State Treasurer for distribution in accordance with Article VII, 
section 5, of the Constitution of Nebraska. No member of any such board shall receive any 
compensation or reimbursement of expenses during the period for which he or she is liable for such 
penalty, nor shall he or she be eligible as a candidate for reelection. 



70-604.06 
Nebraska Power Review Board; final action; appeal; manner.  

An appeal of any final action of the Nebraska Power Review Board may be taken to the 
Court of Appeals. Such appeal shall be in accordance with the rules provided by law for appeals in 
civil cases. 

70-604.08 
District reorganization; consolidation, or merger; directors; continue to serve term.  

In the event of a reorganization, consolidation, or merger of any district or districts, directors 
of the districts involved and who are in office at the time of such reorganization, consolidation, or 
merger may continue to serve as directors of the resulting reorganized, consolidated, or merged 
district until the expiration of the term of office for which such person or persons have been elected 
and until his or their successors are elected and qualified. 

70-604.09 
District; conduct business in other states; limitations. 

A public power district may exercise its powers and engage in business either in the State of 
Nebraska or in any other state subject to any limitations in the petition for its creation and to the 
laws of such other state. In order to exercise its powers or engage in business in another state, a 
public power district shall have power and be authorized to comply with the laws of that state. 

70-605 
District; original creation; petition; signatures; number required.  

The petition for the original creation of a district shall be signed by fifteen percent of the 
registered voters of the municipality or municipalities as defined in subsection (2) of section 70-601 
the combined territory of which composes the territory of the proposed district. If the municipality 
is a county or voting precinct, the whole number of votes cast for Governor at the statewide general 
election next preceding the filing of the petition shall be the basis on which the required number of 
signatures on the petition shall be determined. If the municipality is a city or incorporated village, 
the number of signatures required on the petition shall be based on the total number of votes cast at 
its general municipal election next preceding the filing of the petition. Signers and circulators of a 
petition under this section shall comply with sections 32-629 and 32-630. 

70-606 
District; petition requirements. 

The petition for the original creation of a district shall conform to the requirements of 
section 32-628. 

70-607 
District; petition; investigation; approval. 

Upon receipt of such petition it shall be the duty of the Nebraska Power Review Board at 
once to make an investigation of the proposed district and of its proposed plants, systems, or 
irrigation works, and, if deemed by the Nebraska Power Review Board feasible and conforming to 
public convenience and welfare, the Nebraska Power Review Board, or its successor, by its 
executive head, shall thereupon and within thirty days from the receipt of such petition, execute a 
certificate in duplicate, setting forth a true copy of the petition and declaring that the petition has 
been approved. 



70-608 
District; certificate of approval; filing. 

The Nebraska Power Review Board shall immediately cause one of the certificates to be 
forwarded to and filed in the office of the Secretary of State and the other one in the office of the 
county clerk of the county in which the principal place of business of the district is located. 
Thereupon such district under its designated name shall be and constitute a body politic and 
corporate. 

70-609 
District; board of directors; assumption of duties. 

Immediately upon the filing of the certificate in the office of the Secretary of State and in the 
office of the county clerk, the members of the board of directors named in the petition, or appointed 
by the Governor in case the district has within its boundaries twenty-five or more cities and villages, 
shall qualify as provided for in section 70-616 and immediately assume the duties of their office. 
Failure or refusal to qualify shall be deemed to create a vacancy, which shall be filled as provided in 
section 70-615. The first meeting of the board of directors shall be called by the director first named 
in the petition who qualifies. 

70-609.01 
Board of directors; statement of public policy. 

Because of the importance of electrical energy to the present and future development of the 
state, the effect of the operations of public power districts on both its citizens and economy, and the 
significant impact of the action or inaction of a public power district not only on its direct and 
indirect residential ratepayers but also on the population and economy of areas in proximity to the 
immediate area served, it is hereby declared to be the public policy of this state to provide for and 
encourage a broad base representation of the citizens of this state on the boards of directors of 
public power districts. 

70-610 
Board of directors; candidate qualifications election; expenses. 

(1) After the selection of the original board of directors of a district as provided for in 
sections 70-604 and 70-609, successors shall be nominated and elected as provided in section 
32-512. Elections shall be conducted as provided in the Election Act. 

(2) A candidate for director shall be a registered voter residing within the chartered 
territory or subdivision as defined in the charter of the district or a retail customer duly certified in 
accordance with subsection (3) of section 70-604.03. 

(3) Each public power district shall pay for the election expenses of nominating and 
electing its directors as provided in this section. Except as otherwise provided in this section, the 
district shall pay to each county in which the name of one or more candidates appears upon the 
ballot as follows:  Counties having a population of less than three thousand inhabitants, one hundred 
dollars; counties having a population of at least three thousand but less than nine thousand 
inhabitants, one hundred fifty dollars; counties having a population of at least nine thousand but less 
than fourteen thousand inhabitants, two hundred dollars; counties having a population of at least 
fourteen thousand but less than twenty thousand inhabitants, two hundred fifty dollars; counties 
having a population of at least twenty thousand but less than sixty thousand inhabitants, three 
hundred dollars; counties having a population of at least sixty thousand but less than one hundred 
thousand inhabitants, fifteen hundred dollars; counties having a population of at least one hundred 
thousand but less than two hundred thousand inhabitants, three thousand dollars; and counties 
having a population of two hundred thousand inhabitants or more, fifty-five hundred dollars. The 



population of a county for purposes of this section shall be the population as determined by the most 
recent federal decennial census. 

When the name of one or more candidates of a district appears on ballots in less than 
one-half of the precincts in a county, the cost to the district shall be reduced fifty percent. Election 
expenses shall be due and payable by each public power district within thirty days after receipt of a 
statement from the county. 

(4) In lieu of the payment of election expenses pursuant to subsection (3) of this section, 
a district shall pay for the election expenses of nominating and electing its board of directors 
pursuant to subsection (2) of section 32-1203 upon request of a county. The election expenses shall 
be due and payable by the district within thirty days after receipt from the county of an itemized 
statement of election expenses owed by the district. This subsection shall not be construed to 
authorize reimbursement for expenses not directly attributable to nominating and electing members 
of the board of directors. 

70-611 
Board of directors; election; certified notice; publication. 

(1) Not later than January 5 in each even-numbered year, the secretary of the district in 
districts grossing forty million dollars or more annually shall certify to the Secretary of State on 
forms prescribed by the Secretary of State the names of the counties in which all registered voters 
are eligible to vote for public power district candidates and for other counties the names of the 
election precincts within each county excluding the municipalities in which voters are not eligible to 
vote on public power district candidates. The secretary shall also certify the number of directors to 
be elected and the length of terms for which each is to be elected. 

(2) Districts grossing less than forty million dollars annually shall prepare the same type 
of certification as districts grossing over forty million dollars annually and file such certification 
with the Secretary of State not later than July 1 of each even-numbered year. 

(3) The secretary of each district shall, at the time of filing the certification, cause to be 
published once in a newspaper or newspapers of general circulation within the district a list of the 
incumbent directors and naming the counties or election precincts excluding those municipalities in 
which voters are not eligible to vote for public power district candidates in the same general form as 
the certification filed with the Secretary of State. A certified copy of the published notice shall be 
filed with the Secretary of State within ten days after such publication. 

70-612 
Board of directors; election; subdivision; procedure. 

(1)(a) Subject to the provisions of Chapter 70, article 6, and subject to the approval of the 
Nebraska Power Review Board, the board of directors of a district, other than a district with a 
service area containing a city of the metropolitan class, may amend the petition for its creation to 
provide for the division of the territory of such district into two or more subdivisions for the 
nomination and election of some or all of the directors. Each subdivision shall be composed of one 
or more voting precincts, or divided voting precincts, and the total population of each such 
subdivision shall be approximately the same. Except in districts which contain a city of the 
metropolitan class, two or more subdivisions may be combined for election purposes, and members 
of the board of directors to be elected from such combined subdivisions may be nominated and 
elected at large when not less than seventy-five percent of the population of the combined 
subdivisions is within the corporate limits of any city. 

(b) In the event a district formed includes all or part of two or more counties and is 
(i) engaged in furnishing electric light and power and more than fifty percent of its customers are 
rural customers or (ii) engaged in furnishing electric light and power and in the business of owning 



and operating irrigation works, then and in that event such subdivisions may be formed by 
following precinct or county boundary lines without regard to population if in the judgment of the 
Nebraska Power Review Board the interests of the rural users of electricity or of users of irrigation 
water service in such district will not be prejudiced thereby. 

(2)(a) The board of directors of a district with a service area containing a city of the 
metropolitan class may amend its charter to provide for the division of the territory of the district 
into election subdivisions composed of substantially equal population and compact and contiguous 
territory and number the subdivisions consecutively and submit the maps to the Nebraska Power 
Review Board. 

(b) If the board of directors provides for eight election subdivisions prior to January 1, 
2014, the board of directors shall assign each position on the board of directors to represent a 
numbered election subdivision for the remainder of the term of office for which the member is 
elected, regardless of whether the member resides in the subdivision, and shall make such 
assignments so that the terms of members representing election subdivisions numbered one, two, 
and three expire in January 2015, the terms of members representing election subdivisions 
numbered four and five expire in January 2017, and the terms of members representing election 
subdivisions six, seven, and eight expire in January 2019. If possible, each member shall be 
assigned to represent an election subdivision that corresponds to the end of the term he or she is 
serving. 

(c) A successor who resides in the numbered election subdivision shall be nominated 
and elected at the statewide primary and general elections held in the calendar year prior to the 
expiration of the term of the member who represents such numbered election subdivision. 

(3) After each federal decennial census, the board of directors of a district with a service 
area containing a city of the metropolitan class shall create new boundaries for the election 
subdivisions. In establishing the boundaries of the election subdivisions, the board of directors shall 
follow county lines wherever practicable, shall provide for the subdivisions to be composed of 
substantially equal population and compact and contiguous territory, and shall, as nearly as 
possible, follow the precinct lines created by the election commissioner or county clerk after each 
federal decennial census. 

(4) Any public power district or public power and irrigation district owning and 
operating irrigation works may, with approval of the Nebraska Power Review Board, add 
representation on its board of directors from any county which is outside its chartered territory but 
in which is located some or all of such irrigation works. 

70-615 
Board of directors; vacancy; how filed.  

(1) In addition to the events listed in section 32-560, a vacancy on the board of directors 
shall exist in the event of the (a) removal from the chartered area of any director, (b) removal from 
the subdivision from which such director was elected except as otherwise provided in subsection (2) 
or (3) of section 70-612, (c) elimination or detachment from the chartered area of the territory in 
which a director or directors reside, or (d) expiration of the term of office of a director and failure to 
elect a director to fill such office at the preceding general election. After notice and hearing, a 
vacancy shall also exist in the event of the absence of any director from more than two consecutive 
regular meetings of the board, unless such absences are excused by a majority of the remaining 
board members. 

(2) In the event of a vacancy from any of such causes, or otherwise, such vacancy or 
vacancies shall, except in districts having within their chartered area twenty-five or more cities and 
villages, be filled by the board of directors. In districts having within their chartered area 
twenty-five or more cities and villages, vacancies shall be filled by the Governor. 



(3) If a vacancy occurs during the term of any director prior to the deadline for filing and 
the unexpired term extends beyond the first Thursday after the first Tuesday in January following 
the next general election, an appointment shall be until the first Thursday after the first Tuesday in 
January following the next general election, and candidates may file nomination papers as provided 
by law for the placing of their names upon the ballot for election to the unexpired term. If a vacancy 
occurs during the term of any director after the deadline for filing for election, an appointment shall 
be until the first Thursday after the first Tuesday in January following the next general election for 
which candidates may file nomination papers as provided by law. 

(4) At any time a vacancy is to be filled by election, the secretary of the district shall 
give notice to the public by publishing the notice of vacancy, length of term, and the deadline for 
filing, once in a newspaper or newspapers of general circulation within the district. 

(5) Any appointment shall be filed with the Secretary of State by certified mail. 

70-616 
Board of directors; oath.  

Before entering upon the duties of his office, every member elected to membership on the 
board of directors shall take and subscribe to an oath to support the Constitution of the United States 
and the Constitution of the State of Nebraska, and faithfully and impartially to perform the duties of 
his office, which oath shall be filed in the office of the Secretary of State. 

70-619 
Board of directors; qualifications; eligibility to serve.  

(1) The corporate powers of the district shall be vested in and exercised by the board of 
directors of the district. No person shall be qualified to hold office as a member of the board of 
directors unless (a) he or she is a registered voter (i) of such chartered territory, (ii) of the 
subdivision from which a director is to be elected if such chartered territory is subdivided for 
election purposes as provided in subsection (1), (2), or (3) of section 70-612, or (iii) of one of the 
combined subdivisions from which directors are to be elected at large as provided in section 70-612 
or (b) he or she is a retail customer duly certified in accordance with subsection (3) of section 
70-604.03. 

(2)(a) No person who is a full-time or part-time employee of the district shall be eligible to 
serve as a member of the board of directors of that district and no high-level manager employed by 
a district may serve as a member of the board of directors of any district unless such person (i) 
resigns or (ii) assumes an unpaid leave of absence for the term as a member. The employing district 
shall grant such leave of absence when requested by any employee for the purpose of the employee 
serving as a member of such board. A member of a governing body of any one of the municipalities 
within the areas of the district may not serve on the original board of directors under sections 
70-603 to 70-609. 

(b) For purposes of this subsection, high-level manager means a person employed by a 
district who serves in a high-level managerial position, including chief executive officer, president, 
vice president, chief financial officer, chief operations officer, general manager, or assistant general 
manager. 

70-620 
Officers; appointment; treasurer’s bond. 

(1) In districts receiving annual gross revenue of less than forty million dollars, the 
board of directors shall appoint the officers of the district, who shall be a president, a vice president, 
a secretary, and a treasurer, and the board shall appoint such executive committee and other 
officers, including a general manager, agents, servants, and employees, as deemed necessary in 



handling the affairs and transacting the business of the district. The president and vice president 
shall be appointed from the membership of the board of directors. The treasurer may be appointed 
from the membership of the board of directors and shall furnish and maintain a corporate surety 
bond in an amount sufficient to cover all money coming into his or her possession or control. The 
bond shall be satisfactory in form and with sureties approved by the board. The bond required under 
this subsection shall in no event exceed one hundred thousand dollars. The bond as thus approved 
shall be filed with the Secretary of State. 

(2) In those districts receiving annual gross revenue of forty million dollars or more, the 
board of directors shall appoint the officers of the district, who shall be a president or chairperson of 
the board, a vice president or vice-chairperson of the board, a secretary, and a treasurer, and the 
board shall appoint such executive committee and other officers, including a president or general 
manager, agents, servants, and employees, as deemed necessary in handling the affairs and 
transacting the business of the district. The president or chairperson of the board and vice president 
or vice-chairperson of the board shall be appointed from the membership of the board of directors. 
The treasurer may be appointed from the membership of the board of directors and shall furnish and 
maintain a corporate surety bond in an amount sufficient to cover all money coming into his or her 
possession or control. The bond shall be satisfactory in form and with sureties approved by the 
board. The bond required under this subsection shall in no event exceed one hundred thousand 
dollars. The bond as thus approved shall be filed with the Secretary of State. 

70-620.01 
Chief executive officer; terms of employment; powers; duties.  

In districts receiving annual gross revenue of less than forty million dollars, a general 
manager may be employed on such terms as the board deems advisable. He or she shall be chief 
executive officer of the district and, subject to the control of the board of directors, shall manage, 
conduct, and administer the affairs of the district in an efficient and economical manner. 

In those districts receiving annual gross revenue of forty million dollars or more, a chief 
executive officer, who shall be designated as general manager if the board appoints a president of 
the board or as president if the board appoints a chairperson of the board, may be employed on such 
terms as the board deems advisable and, subject to the control of the board of directors, shall 
manage, conduct, and administer the affairs of the district in an efficient and economical manner. 

70-621 
Board of directors; rules and regulations. 

The board of directors may adopt rules and regulations, or bylaws not inconsistent with the 
provisions of Chapter 70, article 6, for the conduct of the business and affairs of the district. 

70-622 
Books and records; where kept; open to inspection.  

The board of directors shall cause to be kept accurate minutes of their meetings and accurate 
records and books of account, conforming to approved methods of bookkeeping, clearly setting out 
and reflecting the entire operation, management and business of the district. Said books and records 
shall be kept at the principal place of business of the district or at such other regularly maintained 
place or places of business of the district as shall be designated by the board of directors, with due 
regard to the convenience of the district and its customers in the several localities or divisions 
served or from which the information is thus gathered or obtained. Said books and records shall at 
reasonable business hours be open to public inspection. 



70-623 
Fiscal year; annual audit; filing. 

The fiscal year of the district shall coincide with the calendar year, except that a district with 
only one wholesale customer that is a city or a village may use the same fiscal year as the city or 
village. The board of directors, at the close of each year’s business, shall cause an audit of the 
books, records, and financial affairs of the district to be made by a certified public accountant or 
firm of such accountants, who shall be selected by the district. The audit shall be conducted in the 
manner prescribed in section 84-304.01. When the audit has been completed, written copies of the 
audit shall be placed and kept on file at the principal place of business of the district and shall be 
filed with the Auditor of Public Accounts and the Nebraska Power Review Board within one 
hundred eighty days after the last day of the district’s fiscal year. 

70-623.02 
Audit; records accessible to auditor.  

The audit required by section 70-623 shall be made at the close of the fiscal year. The 
person making the audit shall have access to all books, records, vouchers, papers, contracts, or other 
data containing information on the subject (1) in the office of the public power or public power and 
irrigation district, (2) in the office of the chief executive officer of the district provided for in 
section 70-620.01, or (3) in the possession or under the control of any of the officers, agents, or 
servants of the district. All officers, agents, and servants of the public power or public power and 
irrigation district shall furnish to the person making the audit and his or her agents, servants, and 
employees such information regarding the auditing of the public power or public power and 
irrigation districts as may be demanded. 

70-623.03 
Failure to file audit; effect.  

If any public power district fails to file a copy of an audit within the time prescribed in 
section 70-623, then its books, records, and financial affairs shall, within one hundred eighty days 
after the close of the fiscal year of the district, be audited by a certified public accountant or firm of 
accountants selected by the Auditor of Public Accounts. The cost of the audit shall be paid by the 
district. A copy of such audit shall be placed and kept on file at the principal place of business of the 
district. 

70-624 
Officers; compensation; approval; publication; violation; penalty. 

(1) In no event shall the compensation, as a salary or otherwise, of any general manager 
or president, assistant general manager or vice president, or other officer be approved except by the 
vote of approval of two-thirds or more of the members of the board of directors. The record of such 
vote of approval, together with the names of the directors so voting, shall be made a part of the 
permanent records of the board. 

(2) The current salaries of any general manager or president or assistant general manager 
or vice president and all officers of the district shall be published once each year in three legal 
newspapers of general circulation in the district in which such general manager or president, 
assistant general manager or vice president, or officers are employed. The chief executive officer as 
described in section 70-620.01 shall be responsible for publishing the current salaries as required by 
this subsection. Any chief executive officer who violates this subsection shall be guilty of a Class V 
misdemeanor. 



70-624.01 
District; agent; cost-plus contracts prohibited.  

No district shall hereafter pay or agree to pay any agent a fee or other compensation, for 
services rendered or to be rendered in connection with the acquisition of any property by any such 
district, which fee or compensation increases with the amount of the purchase price of the property 
acquired. Every contract in which such district agrees to pay compensation to any agent upon any 
such basis is hereby declared to be against public policy, illegal, and void; Provided, as to any such 
contract heretofore made that is legally binding upon any such district, sections 70-619 to 70-624.02 
shall not prevent payment of fees or compensation according to the terms thereof. Any officer or 
director of any such district, who shall authorize, approve, or sanction any such payment or 
agreement, contrary to the provisions of sections 70-619 to 70-624.02, shall be subject to removal 
from office therefor in the manner provided by law for removal of county officers and shall be 
personally liable to the district for the amount paid. The term agent, as used in this section, shall be 
deemed to include any person, firm, or corporation that seeks to receive payment out of the funds of 
the district or the proceeds of sale of securities issued by it for acting on its behalf in conducting any 
transaction relating to the acquisition of property or financing of its indebtedness. 

70-624.02 
Board of directors; expenses; compensation; prohibitions; exceptions.  

The members of the board of directors shall be paid their actual expenses, while engaged in 
the business of the district under the authority of the board of directors, and, for their services, such 
compensation as shall be fixed by the board of directors. 

The boards of directors of those districts with gross revenue of less than forty million dollars 
may fix compensation at not to exceed six thousand seven hundred twenty dollars per year as to all 
members except the president and not exceeding seven thousand five hundred sixty dollars a year as 
to the president. 

The boards of directors of those districts with gross revenue of forty million dollars or more 
may fix compensation at not to exceed thirteen thousand four hundred forty dollars per year as to all 
members except the president or chairperson of the board and not exceeding fifteen thousand one 
hundred twenty dollars per year as to the president or chairperson of the board. All salaries and 
compensation shall be obligations against and be paid solely from the revenue of the district. No 
director shall receive any other compensation from the district, except as provided in this section, 
during the term for which he or she was elected or appointed or in the year following the expiration 
of his or her term, and resignation from such board of directors shall not be construed as the 
termination of the term of office for which he or she was elected or appointed. A member of the 
board of directors of a public power district organized under the laws of this state shall not be 
limited to service on the board of directors in the district in which he or she has been elected so as to 
preclude service in similar positions of trust on a state, regional, or national level which are the 
result of his or her membership as a director on such board. For time expended in his or her duties 
in such position of trust, the director shall not be limited to any existing provisions of law of this 
state relating to payment of per diem for services as a member of such board of directors, but shall 
be entitled to receive such additional compensation as may be provided for such service, regardless 
of the fact that such compensation may be paid from funds to which his or her district has made 
contributions in the form of dues or otherwise. 



70-624.03 
Board of directors; plan of insurance for benefit of employees and dependents; may 

establish. 

The board of directors may establish a plan of insurance, designed and intended for the 
benefit of the employees of the district and the dependents of employees of the district, and, in the 
discretion of the board, expend funds of the district for the payment of premiums for such 
employees’ and dependents’ group, franchise, or wholesale insurance policies. Members of the 
board of directors of the district may be considered employees for purposes of this section. The 
dollar amount of any health insurance premiums paid from the funds of the district for the benefit of 
a member of the board of directors may be in addition to the amount of compensation authorized to 
be paid to such director pursuant to section 70-624.02. 

70-624.04 
Directors and employees; hold other elective office; contract not void or voidable; when. 

Directors and employees of public power districts, public power and irrigation districts, and 
public utility companies shall be permitted to hold other elective office as provided in section 
32-604. No contracts of any such public power district, public power and irrigation district, or 
public utility company shall be void or voidable by reason of such service by its directors or 
employees. 

70-625 
Public power districts; powers; restrictions.  

(1) Subject to the limitations of the petition for its creation and all amendments to such 
petition, a public power district has all the usual powers of a corporation for public purposes and 
may purchase, hold, sell, and lease personal property and real property reasonably necessary for the 
conduct of its business. No district may sell household appliances at retail if the retail price of any 
such appliance exceeds fifty dollars, except that newly developed electrical appliances may be 
merchandised and sold during the period of time in which any such appliances are being introduced 
to the public. New models of existing appliances shall not be deemed to be newly developed 
appliances. An electrical appliance shall be considered to be in such introductory period of time 
until the particular type of appliance is used by twenty-five percent of all the electrical customers 
served by such district, but such period shall in no event exceed five years from the date of 
introduction by the manufacturer of the new appliance to the local market. 

(2) In addition to its powers authorized by Chapter 70 and specified in its petition for 
creation, as amended, a public power district may sell, lease, and service satellite television signal 
descrambling or decoding devices, satellite television programming, and equipment and services 
associated with such devices and programming, except that this section does not authorize public 
power districts (a) to provide signal descrambling or decoding devices or satellite programming to 
any location (i) being furnished such devices or programming on April 24, 1987, or (ii) where 
community antenna television service is available from any person, firm, or corporation holding a 
franchise pursuant to sections 18-2201 to 18-2206 or a permit pursuant to sections 23-383 to 23-388 
on April 24, 1987, or (b) to sell, service, or lease C-band satellite dish systems or repair parts. 

(3) In addition to the powers authorized by Chapter 70 and specified in its petition for 
creation as amended, the board of directors of a public power district may apply for and use funds 
available from the United States Department of Agriculture or other federal agencies for grants or 
loans to promote economic development and job creation projects in rural areas as permitted under 
the rules and regulations of the federal agency from which the funds are received. Any loan to be 
made by a district shall only be made in participation with a bank pursuant to a contract. The district 
and the participating bank shall determine the terms and conditions of the contract. In addition, in 



rural areas of the district, the board of directors of such district may provide technical or 
management assistance to prospective, new, or expanding businesses, including home-based 
businesses, provide assistance to a local or regional industrial or economic development corporation 
or foundation located within or contiguous to the district’s service area, and provide youth and adult 
community leadership training. 

(4) In addition to the powers authorized by Chapter 70 and specified in its petition for 
creation as amended, a public power district may sell or lease its dark fiber pursuant to sections 
86-574 to 86-578. 

(5) Notwithstanding any law, ordinance, resolution, or regulation of any political 
subdivision to the contrary, each public power district may receive funds and extend loans pursuant 
to the Nebraska Investment Finance Authority Act or pursuant to this section. In addition to the 
powers authorized by Chapter 70 and specified in its petition for creation, as amended, and without 
the need for further amendment thereto, a public power district may own and operate, contract to 
operate, or lease energy equipment and provide billing, meter reading, surveys, or evaluations and 
other administrative services, but not to include natural gas services, of public utility systems within 
a district’s service territory. 

70-625.01 
Rural areas; legislative findings and declarations.  

(1) There are rural areas in the state which are experiencing declines in economic 
activity and the outmigration of rural residents which is eroding the tax base of those rural areas and 
undermining the ability of the state and local governments to provide essential public services; 

(2) Rural economic development efforts can increase the productivity of economic 
resources, create and enhance employment opportunities, increase the level of income and quality of 
life for rural residents, assist in slowing or reversing the outmigration of rural residents, and help 
maintain essential public services to the advantage not only of those rural areas but also of the state 
as a whole and the electric utilities serving those rural areas; 

(3) Funds may be available from the United States Department of Agriculture or other 
federal agencies to suppliers of electricity in rural areas to promote economic development and job 
creation projects; 

(4) It is the policy of this state to promote economic development and job creation 
projects in rural areas through the use of federal funds and other funds which may be available as 
authorized in subsection (3) of section 70-625; 

(5) Public power districts operating in rural areas of this state are uniquely situated 
through their boards of directors to know and understand the need to promote economic 
development and job creation projects in their service areas; and 

(6) Involvement by publicly owned electric utilities operating in rural areas in such 
economic development activities serves a public purpose and it is the public policy of this state to 
allow public power districts to promote economic development and job creation projects in rural 
areas as provided in subsection (3) of section 70-625. 

70-625.02 
Electric transmission facilities and interconnections, defined; policy of state. 

It is declared to be the policy of the State of Nebraska that electric transmission facilities and 
interconnections which are defined as being electric lines having a rating of thirty-four thousand 
five hundred volts and higher will be provided and made available to all power agencies so as to 
result in the lowest possible cost for the transmission and delivery of electric energy over the 
transmission and interconnected facilities of any public power district, public power and irrigation 



district, individual municipality, group of municipalities registered with the Nebraska Power 
Review Board, governmental subdivision, or nonprofit electric cooperative corporation. 

70-626 
Electric light and power, hydrogen, and ethanol systems authorized; construction; 

acquisition; contracts authorized; copy filed with Nebraska Power Review Board.  

Subject to the limitations of the petition for its creation and all amendments thereto, a 
district may own, construct, reconstruct, purchase, lease, or otherwise acquire, improve, extend, 
manage, use, or operate any electric light and power plants, lines, and systems, any hydrogen 
production, storage, or distribution systems, or any ethanol production or distribution systems, 
either within or beyond, or partly within and partly beyond, the boundaries of the district and may 
engage in or transact business or enter into any kind of contract or arrangement with any person, 
firm, corporation, state, county, city, village, governmental subdivision, or agency, with the 
government of the United States, the Rural Electrification Administration or its successor, the 
Public Works Administration or its successor, or any officer, department, bureau, or agency thereof, 
with any corporation organized by federal law, including the Reconstruction Finance Corporation or 
its successor, or with any body politic or corporate for any of the purposes mentioned in this 
section, for or incident to the exercise of any one or more of the powers described in this section, or 
for the generation, distribution, transmission, sale, or purchase of electrical energy, hydrogen, or 
ethanol for lighting, power, heating, and any and every other useful purpose whatsoever, and for 
any and every service involving, employing, or in any manner pertaining to the use of electrical 
energy, by whatever means generated or distributed, or for the financing or payment of the cost and 
expense incident to the acquisition or operation of any such power plant or system, hydrogen 
production, storage, or distribution system, or ethanol production or distribution system, or incident 
to any obligation or indebtedness entered into or incurred by the district. In the case of the 
acquisition by purchase, lease, or any other contractual obligation of an existing electric light and 
power plant, lines, or system, hydrogen production, storage, or distribution system, or ethanol 
production or distribution system from any person, firm, association, or private corporation by any 
such district, a copy of the proposed contract shall be filed with the Nebraska Power Review Board 
and open to public inspection and examination for a period of thirty days before such proposed 
contract may be signed, executed, or delivered, and such proposed contract shall not be valid for 
any purpose and no rights may arise under such contract until after such period of thirty days has 
expired. 

70-626.01 
Generating power agency; duty to sell electrical energy. 

A district, individual municipality, or group of municipalities registered with the Nebraska 
Power Review Board which is engaged in the generation and transmission of electrical energy, all 
of which are referred to in Chapter 70, article 6, by the term generating power agency, shall be 
required to sell electrical energy at wholesale under the terms and conditions of a fair and 
reasonable contract directly to any municipality, registered group of municipalities, district, political 
subdivision in the state, or any nonprofit electric cooperative corporation organized under Chapter 
70, article 7, all of which are referred to in Chapter 70, article 6, by the term distribution power 
agency, when such distribution power agency makes application for the purchase of electrical 
energy, if such sale is not in violation of an agreement of the generating power agency approved by 
the Nebraska Power Review Board and such generating power agency has the requested amount of 
electrical energy available for sale, and the distribution power agency agrees to make or pay for the 
necessary physical connection with the electrical facilities of such generating power agency. 



70-626.02 
Generating power agency; physical connections; establish; rates. 

A generating power agency shall establish a physical connection of its transmission lines 
and associated facilities with the facilities of a distribution power agency or with the facilities of an 
intervening power agency when requested by the distribution power agency and shall make 
available any surplus capacity in its transmission lines and associated facilities and provide for the 
receipt, transmission, and delivery of power and energy for the account of the distribution power 
agency upon the payment of rates, tolls, and charges that are reasonable, fair, and nondiscriminatory 
for the use made of the transmission lines and associated facilities of the generating power agency. 

70-626.03 
Transmission facilities of other power agency; available for transmission of electric 

energy; rates. 

Surplus capacity in transmission facilities owned by any other power agency shall be made 
available for transmitting and delivering electric energy to any Nebraska power agency. Electrical 
energy shall be transmitted and delivered over the transmission facilities by any power agency 
subject to the terms of sections 70-625.02 and 70-626.01 to 70-626.04 but only upon payment of 
rates, tolls, and charges that are reasonable, fair, and nondiscriminatory for the use     made of the 
transmission facilities of the power agency. 

70-626.04 
Disagreement between power agencies; file complaint with Nebraska Power Review 

Board; notice; hearing; order advisory; provision; effect. 

In the event of any disagreement between the generating power agency and a distribution 
power agency or between any of the power agencies, whether wholesale or retail, regarding the 
provisions of sections 70-626.01 to 70-626.03 and the use of transmission lines and associated 
facilities and the establishment of the physical connection therewith, either party to the 
disagreement may file a written complaint with the Nebraska Power Review Board requesting the 
board to hear the complaint and issue an order for settlement of the disagreement. Upon the receipt 
of such a request, the board shall set the matter for hearing within thirty days after the request is 
made by the complaining party. The board shall provide notice to the other party to the 
disagreement at least fifteen days prior to the hearing. After the hearing is completed the board 
shall, within forty-five days, enter an order setting forth its decision on the issues in disagreement 
and the disposition of the dispute, taking into consideration whether the relief requested by the 
complaining party is necessary or appropriate in the public interest and will place no undue burden 
upon the parties affected thereby. Any provision in an order of the board regarding any rate to be 
charged by a public power district or public power and irrigation district which has agreed with the 
holders of its outstanding bonds that the district will fix such rates shall be advisory only and shall 
not be binding on the district. 

70-626.05 
Wheeling service; contract; dispute; exception; board; settlement. 

When a power agency has requested wheeling service under sections 70-626.01 to 
70-626.03, the parties shall develop a contract for such wheeling service. Any provisions of the 
contract which cannot be resolved by the parties shall then be the subject of a dispute filed with the 
board for settlement. The provisions of this section shall not include the matter of rates to be paid 
for such wheeling service in the contract. 



70-627 
Irrigation works; construction; acquisition; contracts authorized. 

Subject to the limitations of the petition for its creation and all amendments thereto, a public 
power district may own, construct, reconstruct, improve, purchase, lease, or otherwise acquire, 
extend, manage, use or operate any irrigation works, as defined in section 70-601, either within or 
beyond, or partly within and partly beyond, the boundaries of the district, and any and every kind of 
property, personal or real, necessary, useful or incident to such acquisition, extension, management, 
use and operation, whether the same be independent of or in connection or conjunction with an 
electric light and power business, in whole or in part. In connection with the aforesaid powers, such 
district shall have the right and power to enter into any contract, lease, agreement or arrangement 
with any state, county, city, village, governmental or public corporation or association, or with any 
person, firm or corporation, public or private, or with the government of the United States, the Rural 
Electrification Administration, the Public Works Administration, or with any officer, department, 
bureau or agency thereof, or with any corporation organized under federal law, including the 
Reconstruction Finance Corporation, or any successor thereof, for the purpose of exercising or 
utilizing any one or more of the above enumerated powers, or for the sale, leasing, or otherwise 
furnishing or establishing, water rights, water supply, water service or water storage, for irrigation 
or flood control, or for the financing or payment of the cost and expenses incident to the 
construction, acquisition or operation of such irrigation works, or incident to any obligation or 
liability entered into or incurred by such district. 

70-627.02 
District; radioactive material and energy; powers; development; contracts; financing; 

indemnification; when. 

In addition to all other rights and powers which may be possessed by a public power district 
or public power and irrigation district under the petition for its creation and all amendments thereto 
and other statutes, any such district which has radioactive material available to it in association with 
facilities constructed in connection with the production of electrical energy shall have the power to: 
(1) Use, sell, lease, transport, dispose of, furnish, or make available, under contract or otherwise, to 
any person, firm, corporation, state, county, city, village, governmental subdivision or agency, the 
government of the United States or any officer, department, bureau or agency thereof, any 
corporation organized by federal law, or any body politic or corporate, any such radioactive 
material or the energy therefrom; (2) own, operate, construct, reconstruct, purchase, remove, lease, 
or otherwise acquire, improve, extend, manage, use, or operate such facilities or property, real or 
personal; or (3) engage in or transact business or enter into any kind of contract or arrangement with 
anyone for or incident to the exercise of any one or more of the powers of the district for any and 
every service involving, employing, or in any manner pertaining to the use of radioactive material 
or the energy therefrom or for the financing or payment of the cost and expense incident to the 
acquisition, construction, reconstruction, improvement, or operation of such facilities or property, 
real or personal, or incident to any obligation or indebtedness entered or incurred by any such 
district. 

A public power district or public power and irrigation district may indemnify a public or 
private entity for such entity’s own negligence, notwithstanding section 25-21,187, if the district 
enters into a contract with the public or private entity for the management or operation of a nuclear 
power plant that provides for compensation on an at-cost basis. This section does not authorize 
indemnification for any direct damages from the misconduct of such public or private entity 
engaged in management or operation of a nuclear power plant. The same limitations of liability and 
other protections available to a public power district or a public power and irrigation district under 
the Political Subdivisions Tort Claims Act shall apply to any public or private entity acting as an 



agent for a public power district or a public power and irrigation district pursuant to a contract for 
the management or operation of a nuclear power plant. 

70-628 
District; additional powers. 

In addition to the rights and powers enumerated in Chapter 70, article 6, and in no manner 
limiting or restricting the same, each district shall be deemed to be and shall have and exercise each 
and all of the rights and powers of a public electric light and power district or public power district 
within the meaning of sections 70-501 to 70-503. 

70-628.01 
Joint exercise of powers by districts; agreement; terms and conditions; agent; powers and 

duties; prudent utility practice, defined; liabilities; sale, lease, merger, or consolidation; 
procedure.  

(1) Such district shall have and may exercise any one or more of the powers, rights, 
privileges, and franchises mentioned in sections 70-625 to 70-628, either alone or jointly with one 
or more other districts. In any joint exercise of powers, rights, privileges, and franchises with 
respect to the construction, operation, and maintenance of electric generation or transmission 
facilities, hydrogen production, storage, or distribution facilities, or ethanol production or 
distribution facilities, each district shall own an undivided interest in each such facility and be 
entitled to the share of the output or capacity therefrom attributable to its undivided interest. Each 
district may enter into an agreement or agreements with respect to any electric generation or 
transmission facility, hydrogen production, storage, or distribution facility, or ethanol production or 
distribution facility with the other district or districts, and such agreement shall contain such terms, 
conditions, and provisions consistent with this section as the board of directors of the district shall 
deem to be in the interests of the district. 

(2) The agreement may include, but not be limited to, (a) provisions for the construction, 
operation, and maintenance of an electric generation or transmission facility, a hydrogen 
production, storage, or distribution facility, or an ethanol production or distribution facility by any 
one of the participating districts, which shall be designated in or pursuant to such agreement as 
agent, on behalf of itself and the other participating districts or by such other means as may be 
determined by the participating districts and (b) provisions for a uniform method of determining and 
allocating among participating districts the costs of construction, operation, maintenance, renewals, 
replacements, and improvements with respect to such facility. In carrying out its functions and 
activities as the agent with respect to construction, operation, and maintenance of a facility, such 
agent shall be governed by the laws and regulations applicable to such agent as a separate legal 
entity and not by any laws or regulations which may be applicable to any of the other participating 
districts. 

(3) Notwithstanding the provisions of any other law to the contrary, pursuant to the 
terms of the agreement any participating district or districts may delegate its powers and duties with 
respect to the construction, operation, and maintenance of a facility to the participating district 
acting as agent, and all actions taken by such agent in accordance with the provisions of the 
agreement shall be binding upon each of such participating districts without further action or 
approval by their respective boards of directors. The district acting as the agent shall be required to 
exercise all such powers and perform its duties and functions under the agreement in a manner 
consistent with prudent utility practice. For purposes of this section, prudent utility practice shall 
mean any of the practices, methods, and acts at a particular time which, in the exercise of 
reasonable judgment in the light of the facts, including, but not limited to, the practices, methods, 
and acts engaged in or approved by a significant portion of the electrical utility industry prior 



thereto, known at the time the decision was made, would have been expected to accomplish the 
desired result at the lowest reasonable cost consistent with reliability, safety, and expedition. In no 
event shall anything in this section be deemed to authorize any district to become liable for and to 
pay for any costs, expenses, or liabilities attributable to the undivided interest of any other district 
participating in such electric generation or transmission facility. Any district that is interested by 
ownership, lease, or otherwise in the operation of electric power plants, distribution systems, or 
transmission lines, hydrogen production, storage, or distribution facilities, or ethanol production or 
distribution facilities, either alone or in association with another district or districts, may sell, lease, 
combine, merge, or consolidate all or a part of its property with the property of any other district or 
districts with the approval of a majority of the board of directors of each district involved in the 
sale, lease, combination, merger, or consolidation. 

70-628.02 
District; radioactive material and energy; powers; development; contracts; financing; 

indemnification; when.  

The Legislature declares that it is in the public interest of the State of Nebraska that public 
power districts and public power and irrigation districts be empowered to participate jointly or in 
cooperation with municipalities and other public agencies in the establishment and operation of 
facilities for the generation or transmission of electric power and energy located within or outside 
this state, for the production, storage, and distribution of hydrogen located within this state, or for 
the production and distribution of ethanol located within this state in order to achieve economies 
and efficiencies in meeting the future energy needs of the people of the State of Nebraska. In 
furtherance of such need and in addition to but not in substitution for any other powers granted such 
districts, each such district shall have and may exercise its power and authority to plan, finance, 
acquire, construct, own, operate, maintain, and improve electric generation or transmission facilities 
located within or outside this state, hydrogen production, storage, or distribution facilities located 
within this state, or ethanol production or distribution facilities within this state jointly and in 
cooperation with one or more other such districts, cities, or villages of this state which own or 
operate electrical facilities or municipal corporations or other governmental entities of other states 
which own or operate electrical facilities. The powers granted under this section may be exercised 
with respect to any electric generation or transmission facility, hydrogen production, storage, or 
distribution facility, or ethanol production or distribution facility jointly with the powers granted 
under any other provision of sections 18-412.07 to 18-412.09 and 70-628.02 to 70-628.04. 

70-628.03 
Joint exercise of powers with electric cooperatives or corporations; authority. 

The Legislature declares that it is in the public interest of the State of Nebraska that public 
power districts and public power and irrigation districts be empowered to participate jointly or in 
cooperation with one or more electric cooperatives or electric membership corporations organized 
under the laws of this state or any other state in the establishment and operation of facilities for the 
generation or transmission of electric power and energy located within or outside this state, for the 
production, storage, and distribution of hydrogen located within this state, or for the production and 
distribution of ethanol located within this state in order to achieve economies and efficiencies in 
meeting the future energy needs of the people of the State of Nebraska. In furtherance of such end 
and in addition to but not in substitution for any other powers granted such districts, each such 
district shall have and may exercise its power and authority to plan, finance, acquire, construct, 
own, operate, maintain, and improve electric generation or transmission facilities, hydrogen 
production, storage, or distribution facilities, or ethanol production or distribution facilities located 
in this state jointly and in cooperation with one or more electric cooperatives or electric membership 



corporations organized under the laws of this state or any other state, and each district shall have 
and may exercise such power and authority with respect to electric generation or transmission 
facilities located outside of this state jointly or in cooperation with one or more electric cooperatives 
or electric membership corporations organized under the laws of this state or any other state. The 
power granted under this section may be exercised with respect to any electric generation or 
transmission facilities, hydrogen production, storage, or distribution facilities, or ethanol production 
or distribution facilities jointly with the powers granted under any other provision of sections 
18-412.07 to 18-412.09 and 70-628.02 to 70-628.04. 

70-628.04 
Joint exercise of powers; agreement; terms and conditions; agent; powers and duties; 

liability of district. 

Any public power district or public power and irrigation district participating jointly and in 
cooperation with others in an electric generation or transmission facility, a hydrogen production, 
storage, or distribution facility, or an ethanol production or distribution facility shall own an 
undivided interest in such facility and be entitled to the share of the output or capacity from the 
facility attributable to such undivided interest. Such district may enter into an agreement or 
agreements with respect to each such electric generation or transmission facility, hydrogen 
production, storage, or distribution facility, or ethanol production or distribution facility with the 
other participants, and any such agreement shall contain such terms, conditions, and provisions 
consistent with the provisions of sections 13-803, 13-805, 13-2504, 13-2505, 70-628.02 
to70-628.04, and 70-1002.03 as the board of directors of such district shall deem to be in the 
interests of such district. The agreement may include, but not be limited to, provision for the 
construction, operation, and maintenance of such electric generation or transmission facility, 
hydrogen production, storage, or distribution facility, or ethanol production or distribution facility 
by any one of the participants, which shall be designated in or pursuant to such agreement as agent, 
on behalf of itself and the other participants or by such other means as may be determined by the 
participants and provision for a uniform method of determining and allocating among participants 
costs of construction, operation, maintenance, renewals, replacements, and improvements with 
respect to such facility. In carrying out its functions and activities as such agent with respect to 
construction, operation, and maintenance of such a facility, including without limitation the letting 
of contracts therefor, such agent shall be governed by the laws and regulations applicable to such 
agent as a separate legal entity and not by any laws or regulations which may be applicable to any 
of the other participants. Notwithstanding the provisions of any other law to the contrary, pursuant 
to the terms of any such agreement in which or pursuant to which a public power district or a public 
power and irrigation district or a city or village of this state shall be designated as the agent 
thereunder for the construction, operation, and maintenance of such a facility, each of the 
participants may delegate its powers and duties with respect to the construction, operation, and 
maintenance of such facility to such agent and all actions taken by such agent in accordance with 
the provisions of such agreement shall be binding upon each of such participants without further 
action or approval by their respective boards of directors or governing bodies. Such agent shall be 
required to exercise all such powers and perform its duties and functions under the agreement in a 
manner consistent with prudent utility practice. For purposes of this section, prudent utility practice 
means any of the practices, methods, and acts at a particular time which, in the exercise of 
reasonable judgment in the light of the facts including, but not limited to, the practices, methods, 
and acts engaged in or approved by a significant portion of the electrical utility industry, hydrogen 
production industry, or ethanol production industry prior thereto, known at the time the decision 
was made, would have been expected to accomplish the desired result at the lowest reasonable cost 
consistent with reliability, safety, and expedition. In no event shall anything in sections 13-803, 



13-805, 13-2504, 13-2505, 70-628.02 to 70-628.04, and 70-1002.03 be deemed to authorize any 
district to become liable for and to pay for any costs, expenses, or liabilities attributable to the 
undivided interest of any other participant in such electric generation or transmission facility, and 
no funds of such district may be used for any such purpose. 

70-629 
Power to tax denied; exception. 

Except for the authority to make assessments granted by section 70-667 to districts 
organized under or subject to Chapter 70, article 6, the district shall have no power of taxation, and 
no governmental authority shall have the power to levy or collect taxes for the purpose of paying, in 
whole or in part, any indebtedness or obligation of or incurred by the district or upon which the 
district may be or become in any manner liable. 

70-630 
Water storage or service; contract required; conditions. 

No person, irrigation district or irrigation company shall be liable for the payment of any 
rent or charge for water storage or service unless a contract therefor has been entered into between 
such person, irrigation district or irrigation company, and the power and irrigation district furnishing 
such water storage or such water service. No contract for water service shall be made or continued 
if the rates, tolls, rents, or charges for such service do not provide the person, irrigation district or 
irrigation company, or the power and irrigation district with the benefits of an overall profitable and 
successful operation as provided for in section 70-655, and each contract shall contain such a 
provision; Provided, that if such a provision shall be omitted from any contract, the contract shall be 
subject to the provisions of this section regardless of the price or prices stated in such contract. 

70-631 
Power to borrow; repayment of indebtedness; source of funds; security for indebtedness. 

Any district organized under or subject to Chapter 70, article 6, shall have the power to 
borrow money and incur indebtedness for any corporate use or purpose upon such terms and in such 
manner as such district shall determine. Any and every indebtedness, liability, or obligation of such 
district for the payment of money, in whatever manner entered into or incurred, and whether arising 
from contract, implied contract, or otherwise, shall be payable solely (1) from revenue, income, 
receipts, and profits derived by the district from its operation and management of power plants, 
systems, irrigation works, hydrogen producing systems, ethanol producing systems, and from the 
exercise of its rights and powers with respect to utilization of radioactive material or the energy 
therefrom or (2) from the issuance or sale by the district of its warrants, notes, debentures, bonds, or 
other evidences of indebtedness, payable solely from such revenue, income, receipts, and profits, or 
from the proceeds and avails of the sale of property of the district. Any such district may pledge and 
put up as collateral security for a loan any revenue debentures, notes, warrants, bonds, or other 
evidences of indebtedness, issued by it. Any district may arrange for, or put up as security for notes 
or other evidences of indebtedness of such district, the credit of any bank or other financial 
institution which has been approved by the directors of such district. 

70-632 
Indebtedness; pledge of revenue, how made. 

Any district issuing revenue debentures, notes, warrants, bonds, or other evidences of 
indebtedness is hereby specifically authorized and empowered to pledge all or any part of the 
revenue which the district may derive from the sale of electrical energy, hydrogen produced for use 
in fuel processes, ethanol produced for fuel, storage of water, water for irrigation, radioactive 



material or the energy therefrom, or other service as security for the payment of the principal and 
interest thereon. Any such pledge of revenue shall be made by the directors of the district by 
resolution or by agreement with the purchasers or holders of such revenue debentures, notes, 
warrants, bonds, or other evidences of indebtedness. 

70-633 
Pledge of revenue; terms; directors to prescribe; officer of district; powers authorized. 

Any such resolution or agreement may specify the particular revenue that is pledged and the 
terms and conditions to be performed by the district and the rights of the holders of such revenue 
debentures, notes, warrants, bonds, or other evidences of indebtedness, and may provide for 
priorities of liens in any such revenue as between the holders of revenue debentures, notes, 
warrants, bonds, or other evidences of indebtedness, issued at different times or under different 
resolutions or agreements. Any resolution authorizing the issuance of notes may provide for a 
designated officer or officers of the district to sell the notes from time to time at such price or prices 
and in such amounts as shall be within the limitations set forth in such resolution. Such resolution 
may also authorize such officer or officers to determine interest rates, maturity dates, and other 
terms of such notes subject to any limitations which are necessary and appropriate, as determined 
by the district’s board of directors, to effectuate the issuance and purposes of such notes, as set forth 
in the resolution. 

70-634 
Pledge of revenue; provision for refunding indebtedness. 

Such resolution or agreement may further provide for the refunding of any such revenue 
debentures, notes, warrants, bonds or other evidences of indebtedness, through the issuance of other 
revenue debentures, notes, warrants, bonds or other evidences of indebtedness, entitled to rights and 
priorities similar in all respects to those held by the revenue debentures, notes, warrants, bonds or 
other evidences of indebtedness, that are refunded, and for the issuance of such refunding revenue 
debentures, notes, warrants, bonds or other evidences of indebtedness, either in exchange for 
revenue debentures, notes, warrants, bonds or other evidences of indebtedness then outstanding, or 
the sale thereof and the application of the proceeds of such sale to the retirement of the revenue 
debentures, notes, warrants, bonds or other evidences of indebtedness, then outstanding. 

70-635 
Pledge of revenue; special fund. 

Any such resolution or agreement may provide that all or any part of the revenue of the 
district shall be paid into a special fund, and may set forth all the terms and conditions on which 
such special fund is to be collected, held and disposed of, whether partly or wholly for the benefit of 
the holders of such revenue debentures, notes, warrants, or other evidences of indebtedness. 
Provision may be made that such special fund shall be held by depositories designated or described 
in such resolution or agreement. 

70-636 
District; rates; agreement with security holders. 

The directors of any district organized under or subject to Chapter 70, article 6, are 
authorized to agree with the holders of any such revenue debentures, notes, warrants, bonds, or 
other evidences of indebtedness as to the maximum or minimum amounts which such district shall 
charge and collect for water, electric energy, radioactive material or the energy therefrom, 
hydrogen, ethanol, or other service sold by the district. 



70-637 
Construction, repairs, and improvements; contracts; sealed bids; exceptions; notice; 

when. 

(1) A district shall cause estimates of the costs to be made by some competent engineer 
or engineers before the district enters into any contract for: 

(a) The construction, reconstruction, remodeling, building, alteration, maintenance, 
repair, extension, or improvement, for the use of the district, of any: 

(i) Power plant or system; 
(ii) Hydrogen production, storage, or distribution system; 
(iii) Ethanol production or distribution system; 
(iv) Irrigation works; or 
(v) Part or section of a system or works described in subdivisions (i) through (iv) of this 

subdivision; or 
(b) The purchase of any materials, machinery, or apparatus to be used in the projects 

described in subdivision (1)(a) of this section. 
(2) If the estimated cost exceeds the sum of two hundred fifty thousand dollars, for those 

districts with a gross revenue of less than five hundred million dollars, or five hundred thousand 
dollars, for those districts with a gross revenue of five hundred million dollars or more, no such 
contract shall be entered into without advertising for sealed bids. 

(3) Notwithstanding the provisions of subsection (2) of this section and sections 70-638 
and 70-639, the board of directors of the district may negotiate directly with sheltered workshops 
pursuant to section 48-1503. 

(4)(a) The provisions of subsection (2) of this section and sections 70-638 and 70-639 
relating to sealed bids shall not apply to contracts entered into by a district in the exercise of its 
rights and powers relating to (i) radioactive material or the energy therefrom, (ii) any 
technologically complex or unique equipment, (iii) equipment or supplemental labor procurement 
from an electric utility or from or through an electric utility alliance, or (iv) any maintenance or 
repair, if the requirements of subdivisions (b) and (c) of this subsection are met. 

(b) A contract described in subdivision (a) of this subsection need not comply with 
subsection (2) of this section or section 70-638 or 70-639 if: 

(i) The engineer or engineers certify that, by reason of the nature of the subject matter 
of the contract, compliance with subsection (2) of this section would be impractical or not in the 
public interest; 

(ii) The engineer’s certification is approved by a two-thirds vote of the board; and 
(iii) The district advertises notice of its intention to enter into such contract, the general 

nature of the proposed work, and the name of the person to be contacted for additional information 
by anyone interested in contracting for such work. 

(c) Any contract for which the board has approved an engineer’s certificate described in 
subdivision (b) of this subsection shall be advertised in three issues not less than seven days 
between issues in one or more newspapers of general circulation in the district and in such 
additional newspapers or trade or technical periodicals as may be selected by the board in order to 
give proper notice of its intention to enter into such contract, and any such contract shall not be 
entered into prior to twenty days after the last advertisement. 

(5) The provisions of subsection (2) of this section and sections 70-638 and 70-639 shall 
not apply to contracts in excess of two hundred fifty thousand dollars, for those districts with a 
gross revenue of less than five hundred million dollars, or five hundred thousand dollars, for those 
districts with a gross revenue of five hundred million dollars or more, entered into for the purchase 
of any materials, machinery, or apparatus to be used in projects described in subdivision (1)(a) of 
this section if, after advertising for sealed bids: 



(a) No responsive bids are received; or 
(b) The board of directors of such district determines that all bids received are in excess 

of the fair market value of the subject matter of such bids. 
(6) Notwithstanding any other provision of subsection (2) of this section or sections 

70-638 and 70-639, a district may, without advertising or sealed bidding, purchase replacement 
parts or services relating to such replacement parts for any generating unit, transformer, or other 
transmission and distribution equipment from the original manufacturer of such equipment upon 
certification by an engineer or engineers that such manufacturer is the only available source of 
supply for such replacement parts or services and that such purchase is in compliance with 
standards established by the board. A written statement containing such certification and a 
description of the resulting purchase of replacement parts or services from the original manufacturer 
shall be submitted to the board by the engineer or engineers certifying the purchase for the board’s 
approval. After such certification, but not necessarily before the board review, notice of any such 
purchase shall be published once a week for at least three consecutive weeks in one or more 
newspapers of general circulation in the district and published in such additional newspapers or 
trade or technical periodicals as may be selected by the board in order to give proper notice of such 
purchase. 

(7) Notwithstanding any other provision of subsection (2) of this section or sections 70-638 
and 70-639, a district may, without advertising or sealed bidding, purchase used equipment and 
materials on a negotiated basis upon certification by an engineer that such equipment is or such 
materials are in compliance with standards established by the board. A written statement containing 
such certification shall be submitted to the board by the engineer for the board’s approval. 

70-638 
Contracts; sealed bids; advertisement. 

Prior to advertisement for sealed bids, plans and specifications for the proposed work or 
materials shall be prepared and filed at the principal office or place of business of the district. Such 
advertisement shall be made in three issues, not less than seven days between issues, in one or more 
newspapers of general circulation in the district and in such additional newspapers or trade or 
technical periodicals as may be selected by the board in order to give proper notice of the receiving 
of bids. Such advertisement shall designate the nature of the work proposed to be done or materials 
proposed to be purchased, that the plans and specifications therefor may be inspected at the office of 
the district, giving the location thereof, and shall designate the time within which bids shall be filed, 
and the date, hour and place the same shall be opened. 

70-639 
Letting of contracts; considerations. 

The board of directors of the district may let the contract for such work or materials to the 
responsible bidder who submits the lowest and best bid or, in the sole discretion of the board, all 
bids tendered may be rejected, and readvertisement for bids made, in the manner, form, and time as 
provided in section 70-638. In determining whether a bidder is responsible, the board may consider 
the bidder’s financial responsibility, skill, experience, record of integrity, ability to furnish repairs 
and maintenance services, ability to meet delivery or performance deadlines, and whether the bid is 
in conformance with specifications. Consideration may also be given by the board of directors to 
the relative quality of supplies and services to be provided, the adaptability of machinery, apparatus, 
supplies, or services to be purchased to the particular uses required, to the preservation of 
uniformity, and the coordination of machinery and equipment with other machinery and equipment 
already installed. No such contract shall be valid nor shall any money of the district be expended 



thereunder unless advertisement and letting shall have been had as provided in this section and 
sections 70-637 and 70-638. 

70-640 
Contracts; Nebraska workmen preferred. 

Such contract shall provide that, wherever possible, workmen who are citizens of Nebraska 
shall be employed by the contractor. 

70-641 
Contracts; bonds; laws applicable. 

All provisions of section 52-118, with reference to contractors’ bonds, shall be applicable 
and effective as to any contract let pursuant to the provisions of sections 70-637 to 70-640, except 
that with respect to any electric generating facility, the penal sum of any contractor’s bond shall be 
the lesser of the contract amount or two hundred million dollars. The bond required by section 
52-118 may be satisfied by a corporate surety or letter of credit, or combination thereof, approved 
by the district. 

70-642 
Damage, injury, or impairment to district property; emergencies; procedure. 

In the event of sudden or unexpected damage, injury or impairment of such plant, works, 
system, or other property belonging to the district, or an order of a regulatory body which would 
prevent compliance with section 70-637, the board of directors may, in its discretion, declare an 
emergency, and proceed with the necessary construction, reconstruction, remodeling, building, 
alteration, maintenance, repair, extension, or improvement without first complying with the 
provisions of sections 70-637 to 70-641. 

70-642.01 
Conditions created by war or national defense; contracting requirements inapplicable.  

When, by reason of disturbed or disrupted economic conditions due to the prosecution of 
war or due to the operation of laws, rules or regulations of governmental authorities, whether 
enacted, passed, promulgated or issued under or due to the emergency or necessities of war or 
national defense, the contracting or purchasing by the district, for any one or more of the purposes 
mentioned in sections 70-637 to 70-640, is so restricted, prohibited, limited, allocated, regulated, 
rationed, or otherwise controlled, that the letting of contracts therefor, pursuant to the requirements 
of said sections, is legally or physically impossible or impractical, the provisions of said sections 
shall not apply to such contracts or purchases. 

70-642.02 
Contracts; interest of board member prohibited, when; effect. 

No member of the board of directors shall be interested, directly or indirectly, in any 
contract to which the district, or any one for its benefit, is a party, and any such director who shall 
have such an interest shall be subject to removal from office therefor by the remaining members of 
the board, subject to review of such action by the district court of the county in which the district 
maintains its principal place of business. Such interest in any contract by a director shall void the 
obligation thereof on the part of the power district. Ownership of less than one percent of the 
outstanding stock of any one class of any corporation shall not constitute an interest, direct or 
indirect, within the meaning of this section. The receiving and holding of deposits, cashing of 
checks, and buying, selling, or holding bonds of indebtedness of a district by a financial institution, 



or any one or more of such activities, shall not be considered a contract within the meaning of this 
section. 

70-643 
District; funds; how expended; bond, when required.  

(1) Money of the district shall be paid out or expended only upon the authorization or 
approval of the board of directors by specific agreement, a written contract, or by a resolution. All 
money of the district shall be paid out or expended only by check, draft, warrant, or other 
instrument in writing, signed by the treasurer, assistant treasurer, or such other officer, employee, or 
agent of the district as shall be authorized by the treasurer to sign in his or her behalf; Provided, 
such authorization shall be in writing and filed with the secretary of the district. 

(2) Money of the district paid out or expended shall be examined by the board of 
directors at a regular meeting within two months following such expenditure. 

(3) In the event that the treasurer’s bond shall not expressly insure the district against 
loss resulting from the fraudulent, illegal, negligent, or otherwise wrongful or unauthorized acts or 
conduct by or on the part of any and every person authorized to sign checks, drafts, warrants, or 
other instruments in writing, there shall be procured and filed with the secretary of the district, 
together with the written authorization filed with the secretary of the board, a surety bond, effective 
for protection against such loss, in such form and penal amount and with such corporate surety as 
shall be approved in writing by the signed endorsement thereon of any two officers of the district 
other than the treasurer. The secretary shall report to the board at each meeting any such bonds 
filed, or any change in the status of any such bonds, since the last previous meeting of the board. 

70-644 
District facilities and property; mortgage authorized; when.  

No power plant, system, or irrigation works owned by a district shall be sold, alienated or 
mortgaged by such district, except under the circumstances set forth in this section and sections 
70-645 to 70-653.02. If, in order to borrow money from the federal government, the Rural 
Electrification Administration, the Public Works Administration, from any loan or finance 
corporation or agency established under federal law, including the Reconstruction Finance 
Corporation, or its successor, or a cooperative nonprofit corporation organized to provide financing, 
it shall become necessary that a district mortgage, or otherwise hypothecate, any or all of its 
property or assets to secure the payment of a loan or loans made to it by or from such source or 
sources, such district is hereby authorized and empowered to do so. 

70-645 
Pledge of revenue; authorized; when. 

Nothing in sections 70-644 to 70-653.02 contained shall prevent the district from assigning, 
pledging, or otherwise hypothecating, its revenue, incomes, receipts, or profits to secure the 
payment of indebtedness to the federal government; Provided, that the State of Nebraska shall never 
pledge its credit or funds, or any part thereof, for the payment or settlement of any indebtedness or 
obligation whatsoever of any district created under or subject to the provisions of Chapter 70, 
article 6. 

70-646.01 
District property; alienation to private power producers prohibited; exceptions.  

Except as provided in sections 18-412.07 to 18-412.09, 70-628.02 to 70-628.04, or 70-644 
to 70-653.02, the plant, property, or equipment of a public power district shall never, by sale under 
foreclosure, receivership, bankruptcy proceedings, outright sale, or lease, become the property or 



come under the control of any private person, firm, or corporation engaged in the business of 
generating, transmitting, or distributing electricity for profit. This restriction does not apply to: 
(1) The exercise by a district of its rights and powers with respect to radioactive material or the 
energy therefrom; (2) the sales of ethanol production or distribution facilities; (3) the sales of 
hydrogen production, storage, or distribution facilities; (4) joint participation in any electric 
generation or transmission facility pursuant to sections 18-412.07 to 18-412.09 and 70-628.02 to 
70-628.04; or (5) a nonprofit cooperative corporation that has provided financing for property, 
projects, or undertakings when such property is covered by a mortgage, pledge of revenue, or other 
hypothecation to secure the payment of a loan or loans made to a district. This restriction does not 
apply to a sale, transfer, or lease of property to a nonprofit electric cooperative corporation engaged 
in the retail distribution of electric energy in established service areas, which cooperative 
corporation is organized under the laws of the State of Nebraska or domesticated in the State of 
Nebraska, except that such property so acquired by a cooperative nonprofit corporation organized to 
provide financing or by a nonprofit electric cooperative corporation shall never become the property 
or come under the control of any person, firm, or corporation engaged in the business of generating, 
transmitting, or distributing electricity for profit. This section shall not be construed as an expansion 
of the authority of public power districts to engage in telecommunications services as may 
otherwise be authorized by statute. 

70-647 
Indebtedness; default; possession by creditors; agreement authorized; terms; property 

restored to district; when. 

In order to protect and safeguard the security and the rights of the purchasers or holders of 
revenue debentures, notes, warrants, or other evidences of indebtedness, issued by any district 
organized under or subject to Chapter 70, article 6, each such district may agree with such 
purchasers or holders that in the event of default in the payment of interest on, or principal of, any 
such revenue debentures, notes, warrants, or other evidences of indebtedness, or in the event of 
default in performance of any duty or obligation of such district in connection therewith, such 
purchasers or holders, or trustee selected by them, may take possession and control of the business 
and the property of the district, and proceed to operate the same, and to collect and receive the 
income thereof, and after paying all necessary and proper operating expenses and all other proper 
disbursements or liabilities made or incurred, use the surplus, if any there be, of the revenue of the 
district as follows: (1) In the payment of all outstanding past-due interest on each issue of revenue 
debentures, notes, warrants, or other evidences of indebtedness, so far as such net revenue will go, 
and paying pro rata the interest due on each issue thereof when there is not enough to pay in full all 
of the interest; and (2) if any sums shall remain after the payment of interest as aforesaid, then in the 
payment of the revenue debentures, notes, warrants, or other evidences of indebtedness, which, by 
the terms thereof, shall be due and payable on each outstanding issue in accordance with the terms 
thereof, and paying pro rata when the money available is not sufficient to pay in full. When all legal 
taxes and charges, and all arrears of interest, and all matured revenue debentures, notes, warrants, or 
other evidences of indebtedness, have been paid in full, the control of the business and the 
possession of the property of the district shall then be restored to such district. The privilege herein 
granted shall be a continuing one as often as the occasion therefor may arise. 

70-648 
Receivership; when authorized; discharge of receiver, when. 

The board of directors of any district organized under or subject to Chapter 70, article 6, 
issuing revenue debentures, notes, warrants, or other evidences of indebtedness is hereby also 
authorized and empowered to agree and contract with the purchasers or holders thereof that in the 



event of default in the payment of interest on, or principal of, any such revenue debentures, notes, 
warrants, or other evidences of indebtedness, issued, or in the event of default in the performance of 
any duty or obligation under any agreement by such district, the holder or holders of such revenue 
debentures, notes, warrants, or other evidences of indebtedness then outstanding shall be entitled as 
a matter of right, upon application to a court of competent jurisdiction, to have appointed a receiver 
of the business and property of the district, including all tolls, rents, revenue, issues, income, 
receipts, profits, benefits, and additions derived, received or had thereof or therefrom, with power to 
operate and maintain such business and property, collect, receive, and apply all revenue, income, 
profits, and receipts arising therefrom, and prescribe rates, tolls, and charges, in the same way and 
manner as the district might do. Whenever all defaults in the payment of principal of, and interest 
on, such revenue debentures, notes, warrants, or other evidences of indebtedness, and any other 
defaults under any agreement made by the district, shall have been made good, such receiver shall 
be discharged by the court and shall therefor surrender control of the business and possession of the 
property in his or her hands to the district. 

70-649 
Plant and system; sale to public agency; authorized; transfer of distribution facilities; 

restrictions; exception.  

Any public power district or public power and irrigation district may sell to any public 
power district, public power and irrigation district, irrigation district, city or village, any power 
plant, electric generating plant, electric distribution system, or any parts thereof, for such sums and 
upon such terms as the board of directors of such public power district or public power and 
irrigation district may deem fair and reasonable. As a part of an agreement establishing retail 
service areas pursuant to section 70-1002, a district may transfer distribution facilities having a 
rating of less than fifteen thousand volts to a nonprofit rural electric membership corporation in 
exchange for similar facilities transferred to the district by the membership corporation with a net 
cash differential to be paid by either party not to exceed ten thousand dollars in any one transaction, 
but this restriction shall not apply to a sale, transfer or lease of property to a nonprofit electric 
cooperative corporation engaged in the retail distribution of electric energy in established service 
areas and which cooperative corporations are organized under the laws of the State of Nebraska or 
domesticated in the State of Nebraska; Provided, that such property so acquired by a nonprofit 
electric cooperative corporation shall never become the property or come under the control of any 
person, firm, or corporation engaged in the business of generating, transmitting or distributing 
electricity for profit. 

70-650 
Plant and system; sale to city or village; when required; valuation and severance 

damages; procedure. 

Whenever any public power district or public power and irrigation district shall, as herein 
provided, acquire, by purchase, lease, or otherwise, any electric distribution system, or any part or 
parts thereof, situated within or partly within any city or village, if any part of such system be 
within such city or village, such acquisition shall be upon the condition that such city or village may 
purchase, and such district shall be required to sell to such city or village, such electric distribution 
system, situated within or partly within such city or village, but not within the corporate limits of 
any other city or village, by paying to such public power district or public power and irrigation 
district such sum as is fair and reasonable, including reasonable severance damages. If any city or 
village and such district shall fail to agree upon a price and terms for the sale of such property to 
such city or village, the procedure for determining such price and terms of sale, and for compelling 
such sale shall be the same as is provided by sections 19-701 to 19-706. In determining the amount 



of such severance damages, the court shall take into account, together with other relevant factors, 
the economic effect, if any, caused by the severance therefrom of the part taken upon the system as 
a going concern as it will be and remain after the severance. When the sum that is fair and 
reasonable shall have been determined as above provided, the court shall deduct therefrom and 
allow as a credit upon such sum an amount that bears the same proportion to such sum as the 
amount of the bonds that have been paid, redeemed or liquidated, and the reserves established 
therefor by said district, out of the earnings from the operation of the district while such city or 
village was within and a part of such district, bears to the total amount of the bonded indebtedness 
of such district issued to finance the purchase price and the cost of construction of the entire 
property of such district. In entering its award the court shall show how much of the total thereof 
was allowed for the physical property taken and how much was allowed for other values and 
damages, if any. 

70-650.01 
Electric distribution system; city or village; conveyed on request; when; notice required; 

referendum. 

Except as provided in sections 70-1101 to 70-1106, whenever any public power district or 
public power and irrigation district shall have acquired, by purchase, lease or otherwise, any electric 
distribution system, or any part or parts thereof, situated within or partly within any city or village, 
and such district shall have fully paid and redeemed, or have accumulated reserves sufficient for the 
redemption of, all of the bonds or other obligations of the district evidencing the indebtedness 
incurred as the cost of construction or the purchase price of its lines, works and system, then and in 
that event, whenever any such city or village shall so request, the said district shall convey without 
cost all of its right, title and interest in and to its electric distribution system, as distinguished from 
its generating plants and transmission lines, to the said city or village within the territorial limits of 
which such system is located. The request of such city or village shall be exercised by a resolution 
duly adopted by its governing body. Such resolution shall not become effective until thirty days’ 
notice of the adoption thereof shall have been given by the governing body by publication once 
each week for three successive weeks in some legal newspaper published and of general circulation 
in such city or village, or if no such newspaper is published therein, then by posting in five or more 
public places therein. If, within thirty days after the last publication of such notice or posting 
thereof, a referendum petition signed by qualified electors of such city or village equal in number to 
at least twenty percent of the vote cast at the last general municipal election held therein shall be 
filed with the municipal clerk, such resolution shall not become effective until it has been approved 
by a vote of the electors of such municipality at any general or special municipal election. If a 
majority of the voters voting on the issue vote against such resolution, the resolution shall not 
become effective. If no such petitions are filed, the resolution shall become effective at the 
expiration of such thirty-day period. In the absence of an agreement between any city or village and 
the public power district, the city or village may at any time determine what shall be included in the 
term distribution system by a declaratory judgment in which the public power district or public 
power and irrigation district owning the distribution system shall be joined. This section shall not: 
(1) Prevent the refinancing or changing of the form of the outstanding indebtedness of the district 
existing on May 4, 1945, where the amount of the outstanding bonds or other evidences of 
indebtedness representing the cost of existing facilities shall not be increased nor the time of 
payment extended by any obligations for which the revenue received through the said electric 
distribution systems is pledged, or (2) prevent the issuance of other and different series of bonds of 
the district representing the cost of acquisition or construction of additional electric facilities, or the 
pledging of the revenue of such additional facilities for the payment of such other or further series 
of bonds, or to prevent the board of directors of the said district, by a duly adopted resolution, from 



making reasonable determinations of the amount of the revenue of the district attributable to such 
additional facilities. 

70-651.01 
Districts; payments in lieu of taxes. 

Every public power district or public power and irrigation district owning property with 
respect to which it made payments in lieu of taxes in the 1957 calendar year, shall, so long as it 
continues to own such property, continue to pay annually the same amounts in the same manner. 
The directors of any such district shall not have any personal liability by reason of such payments 
made either before or after September 28, 1959. 

70-651.02 
Districts; payments in lieu of taxes; distribution; use.  

The officer receiving payment under section 70-651.01 shall distribute to the state and to 
each governmental subdivision of the state entitled thereto a part of such payment equivalent to that 
part of the payment which it received in 1957 in lieu of taxes for property located within its 
boundaries. The payment may be used for such purposes as the governing body of the state or 
governmental subdivision prescribes. 

70-651.03 
Districts; gross revenue tax; how determined. 

Beginning in 1960, every public corporation and political subdivision of the state, which is 
organized primarily to provide electricity or irrigation and electricity, and which sells electricity at 
retail within incorporated cities or villages, shall on or before April 1, of each year, pay to the 
county treasurer of the county in which any such incorporated city or village may be located, a sum 
equivalent to five percent of the gross revenue derived by it during the preceding calendar year from 
retail sales of electricity within such incorporated city or village, less an amount equivalent to the 
amount paid by such public corporation in lieu of taxes in the 1957 calendar year with respect to its 
properties in such city or village. 

70-651.04 
Districts; gross revenue tax; distribution. 

All payments which are based on retail revenue from each incorporated city or village shall 
be divided and distributed by the county treasurer to that city or village, to the school districts 
located in that city or village, to any learning community located in that city or village for payments 
distributed prior to September 1, 2017, and to the county in which may be located any such 
incorporated city or village in the proportion that their respective property tax levies in the 
preceding year bore to the total of such levies, except that the only learning community levies to be 
included are the common levies for which the proceeds are distributed to member school districts 
pursuant to section 79-1073. 

70-651.05 
Public power districts; payment made in lieu of other taxes and fees; exceptions.  

All payments made under sections 70-651.01 to 70-651.05 shall be in lieu of all other taxes, 
payments in lieu of taxes, franchise payments, occupation taxes, and excise taxes but shall not be in 
lieu of motor vehicle licenses and wheel taxes, permit fees, fuel taxes, and other such excise taxes 
or general sales taxes levied against the public generally. 



70-653.01 
Electric distribution system; purchase by city or village; payment in lieu of taxes.  

Any city or village which has purchased or acquired before June 10, 1947, the plant or 
property of an existing electric distribution system furnishing electric energy for heat, light, power 
or other purposes for use within such city or village from any public power district or public power 
and irrigation district may annually pay out of the revenue of such system to the State of Nebraska, 
county, city, village or school district in which such public utility is located, in lieu of taxes, a sum 
equal to the amount which the state, county, city, village or school district received in lieu of taxes 
from the public power district or public power and irrigation district. 

70-653.02 
Cities and villages; payment in lieu of taxes; how paid. 

All sums of money to be paid by such cities or villages in lieu of taxes may be paid at the 
times, places, and to the tax-collecting officers, as now or may hereafter be provided by law for the 
payment of taxes, as long as such city or village shall continue to be the owner of such property, and 
such tax-collecting officers are hereby authorized and directed to receive and collect the same and 
distribute all money so received to the governmental subdivisions entitled thereto. 

70-655 
Reasonable rates required; negotiated rates authorized; conditions.  

(1) Except as otherwise provided in this section, the board of directors of any district 
organized under or subject to Chapter 70, article 6, shall have the power and be required to fix, 
establish, and collect adequate rates, tolls, rents, and other charges for electrical energy, water 
service, water storage, and for any and all other commodities, including ethanol and hydrogen, 
services, or facilities sold, furnished, or supplied by the district, which rates, tolls, rents, and charges 
shall be fair, reasonable, nondiscriminatory, and so adjusted as in a fair and equitable manner to 
confer upon and distribute among the users and consumers of commodities and services furnished 
or sold by the district the benefits of a successful and profitable operation and conduct of the 
business of the district. 

(2) The board of directors may negotiate, fix, establish, and collect rates, tolls, rents, and 
other charges for users and consumers of electrical energy and associated services or facilities 
different from those of other users and consumers. Any negotiated rates, tolls, rents, and other 
charges for a commercial or industrial customer shall be effective for no more than five years and in 
no case shall such rates, tolls, rents, and charges include a production component that is less than 
the incremental production cost of supplying such services if (a) such customer has entered an 
agreement with the state or any political subdivision to provide an economic development project 
pursuant to state or local law and (b) such economic development project has projected new or 
additional electrical load requirements greater than five hundred kilowatts and a minimum annual 
load demand factor of sixty percent during the applicable billing period. This subsection shall also 
apply to any nonprofit corporation organized for the purpose of furnishing electric service pursuant 
to the Electric Cooperative Corporation Act or the Nebraska Nonprofit Corporation Act, any agency 
created pursuant to the Municipal Cooperative Financing Act, and any municipality engaged in 
furnishing electrical service to customers at retail or wholesale. 

(3) In order to facilitate the merger and consolidation of districts, the board of directors 
of a merged or consolidated district may negotiate, fix, establish, and collect rates, tolls, rents, and 
other charges for consumers in the service area of one or more of the predecessor districts which are 
different than rates, tolls, rents, and other charges for consumers in the remaining service area of the 
merged or consolidated district. Any different rates, tolls, rents, and other charges pursuant to this 
subsection shall be effective for no more than five years after the date of merger or consolidation 



and shall be based on cost of service or other rate studies showing that adoption of dissimilar rates 
for consumers in otherwise similar rate classes is needed to effectuate the merger or consolidation. 
This subsection shall also apply in the event of a merger or consolidation of any nonprofit 
corporation organized for the purpose of furnishing electric service pursuant to the Electric 
Cooperative Corporation Act or the Nebraska Nonprofit Corporation Act. 

70-658 
Existing utility; lease, purchase, or acquisition by district; franchise and contracts; 

compliance required. 

In the event that any such district shall lease, purchase or acquire, in any manner, the 
generating plant, distribution system or other property of an existing utility then or theretofore 
furnishing electrical energy for heat, light, power, or other purposes, for the use or benefit of any 
city, of whatever class, or village in the State of Nebraska, or its inhabitants, and for use within the 
corporate limits of such city or village, such district shall be bound by, shall carry out, and shall 
perform the terms and conditions of any franchise or contract assigned to such district, and shall 
comply with the provisions of any existing applicable laws or ordinances under which such existing 
utility, such district’s predecessor or assignor, operated at the time such lease, purchase or 
acquisition of the generating plant, distribution system or other property of such existing utility shall 
have been made. 

70-659 
Operation within city or village by district; franchise required. 

Any such district shall be required at all times to have a valid and subsisting franchise, either 
running to it as original grantee from such city or village, or assigned to it by or through a grantee of 
the city or village, if such district proposes to generate, distribute and sell, or to distribute and sell, 
electrical energy to such city or village or to its inhabitants, as a condition precedent to the 
operation of such district’s electric utility or utilities within such city or village, in every case and to 
the same extent as where a private corporation is required to have such valid and subsisting 
franchise to operate its electric utility or utilities within such city or village. 

70-660 
Franchise to operate utility; terms and conditions; rates prescribed.  

All franchises granted by a city or village to any such district, to operate such district’s 
electric utility or utilities within the corporate limits of such city or village, may provide the 
maximum rates that may be charged by such district for furnishing electrical energy to such city or 
village, or to its inhabitants, during the franchise period. Such franchises shall be granted in the 
same manner and upon the same terms and conditions as may now or hereafter be provided by law 
for granting franchises to private corporations by such cities or villages. 

70-661 
Contracts with city or village; terms and conditions. 

Contracts, other than franchises, which such city or village is empowered to make with any 
such district to furnish such city or village, or its inhabitants, with electrical energy, shall be made 
in the same manner and upon the same terms and conditions as such city or village is now or 
hereafter empowered to make with any private corporation to furnish such city or village, or its 
inhabitants, with electrical energy. 



70-662 
District, filings; amendments to petition for creation; amendments to charter; authorized; 

restriction. 

(1) A petition for the creation of a district organized under or subject to the provisions of 
Chapter 70, article 6, may be amended as provided in this section. Any district, now existing or 
hereafter created under or subject to Chapter 70, article 6, may file with the Nebraska Power 
Review Board a petition to amend its charter to eliminate, detach, or reduce area from or add to, 
increase, or enlarge its chartered territory as required or authorized by Chapter 70, article 6, or 
subdivide area and territory from within the boundaries of such district, or amend its charter to 
provide for a change in the general description of the nature of the business in which the district is 
engaged and the location and method of operation of the power plants and systems or irrigation 
works of the district proposed in its charter, as long as the plants, systems, and works, the operation 
of the same, the exercise of powers, and the assumption of duties and responsibilities, of or on the 
part of such district, do not nullify, conflict with, or materially affect those of, or on the part of, any 
other district. 

(2) Any such district may amend its charter to provide for a change in its name or a 
change in the location of its principal place of business and may reduce or increase the number of 
members of its board of directors. No such elimination or detachment, increase or enlargement, or 
subdivision of the territory of a district, change in its principal place of business, its name, or the 
number of members of its board of directors, or change in the general description of the nature of its 
business or methods of operation shall occur unless authorized by the affirmative vote of 
three-fifths of all the directors of the district involved. 

70-663 
Amendment; approval procedure. 

Upon such authorization occurring, the proposed amendment shall thereupon be submitted 
to the Nebraska Power Review Board, together with a petition setting forth the reasons for the 
adoption of such amendment, and requesting that the same be approved. The Nebraska Power 
Review Board shall then cause notice to be given by publication for three consecutive weeks in two 
legal newspapers of general circulation within such district. Such notice shall set forth in full the 
proposed amendment and set a date, not sooner than three weeks after the last date of publication of 
the notice, for protests, complaints, or objections to be filed with the Nebraska Power Review Board 
in opposition to the adoption of such amendment. The cost of such publication shall be paid by such 
district. If any person residing in such district, or affected by the proposed amendment, shall, within 
the time provided, file a protest, complaint, or objection, the Nebraska Power Review Board shall 
schedule a hearing and give due notice thereof to the district, the district’s representative, and the 
person who filed such protest, complaint, or objection. Any person filing a protest, complaint, or 
objection may appear at such hearing and contest the approval by the Nebraska Power Review 
Board of such proposed amendment. After all protests, complaints, or objections have been heard, 
the Nebraska Power Review Board shall act upon the petition and either approve or disapprove the 
amendment. If no protests, complaints, or objections are properly filed, the board shall either 
approve the amendment without a hearing or schedule a hearing to determine whether or not the 
amendment should be approved. If a hearing is scheduled, due notice shall be provided to the 
district and the district representative. 

70-664 
Amendment; board approval; certificate; filing. 

Unless it shall appear affirmatively that the adoption of such proposed amendment will be 
contrary to the best interests of such district, or that it will jeopardize and impair the rights of the 



creditors of such districts, or of other persons, the Nebraska Power Review Board shall issue in 
duplicate a certificate of approval of such proposed amendment, and cause one copy to be filed in 
the office of the Secretary of State of the State of Nebraska and one copy to be filed in the office of 
the county clerk of the county in which is located the principal place of business of the district. 

70-665 
Amendment; when effective. 

Such proposed amendment shall become effective and in full force immediately upon the 
issuance of such certificate of approval by the Nebraska Power Review Board. Thereupon and 
thereafter the district shall, as in case of the original district, be a public corporation and political 
subdivision, and operate and function accordingly in such reduced and subdivided area, or such 
increased and enlarged area, under or subject to the terms, powers, privileges, and conditions of 
Chapter 70, article 6. 

70-666 
Dissolution; procedure. 

Whenever a petition signed by a majority of the members of the board of directors or by 
twenty-five or more qualified electors of the state residing within the territorial boundaries of any 
district organized under or subject to Chapter 70, article 6, shall be presented to the Nebraska Power 
Review Board, praying for the dissolution of such district, and it shall appear from the petition that 
such district has no property of any kind, owes no debts of any kind, that the district is not 
functioning, has ceased to function, and probably will not function in the future, the Nebraska 
Power Review Board shall forthwith publish a notice for three consecutive weeks in the legal 
newspaper published in the district which has the largest circulation therein, or, if no legal 
newspaper is published in the district, then in any legal newspaper widely circulated therein, setting 
forth, in substance and in a clear and concise manner, the nature and prayer of the petition, and 
setting a time and place for a public hearing by the Nebraska Power Review Board upon the 
petition. After such hearing and such independent investigation as may be deemed advisable, the 
Nebraska Power Review Board shall grant or reject the prayer of the petition, and, if the prayer of 
the petition is granted, the Nebraska Power Review Board shall thereupon issue its certificate 
declaring the district dissolved and terminated. One duly certified copy of such certificate shall be 
immediately filed by the Nebraska Power Review Board in its office with the original organization 
records of the district. The Nebraska Power Review Board shall also immediately file one such 
certified copy in the office of the Secretary of State, and another such certified copy in the office of 
the county clerk of the county in which the principal place of business of such district was last 
located. The district shall thereupon be dissolved and cease to exist. The persons filing such petition 
for dissolution shall advance and pay the necessary expense incurred by the Nebraska Power 
Review Board in the investigations made, and the proceedings and hearings held or conducted, 
pursuant to the provisions of this section. 

70-667 
Plants, systems, and works; construction or operation; works of internal improvement; 

laws applicable; eminent domain; procedure; when available. 

All power plants and systems, all hydrogen production, storage, or distribution systems, all 
ethanol production or distribution systems, and all irrigation works constructed, acquired, used, or 
operated by any district organized under or subject to Chapter 70, article 6, or proposed by such 
district to be so constructed, acquired, owned, used, or operated are hereby declared to be works of 
internal improvement. All laws applicable to works of internal improvement and all provisions of 
law applicable to electric light and power corporations, irrigation districts, or privately owned 



irrigation corporations, the use and occupation of state and other public lands and highways, the 
appropriation, acquisition, or use of water, water power, water rights, or water diversion or storage 
rights, for any of the purposes contemplated in such statutory provisions, the manner or method of 
construction and physical operation of power plants, systems, transmission lines, and irrigation 
works, as herein contemplated, shall be applicable, as nearly as may be, to all districts organized 
under or subject to Chapter 70, article 6, and in the performance of the duties conferred or imposed 
upon them under such statutory provisions. Such laws, provisions of law, or statutory provisions are 
hereby made applicable to all irrigation works and facilities operated by irrigation divisions of 
public power and irrigation districts organized under Chapter 70, article 6, and shall include, but not 
be limited to, the right of such district to exercise the powers conferred upon districts by Chapters 
31 and 46, relating to operation, maintenance, rehabilitation, construction, reconstruction, repairs, 
extension, recharge for ground water, and surface and subsurface drainage projects and the 
assessment of the cost thereof to the lands benefited thereby. The right to exercise the power of 
eminent domain is conferred, except that this power may not be exercised for the purpose of 
condemning property for use by a privately operated ethanol production or distribution facility or a 
privately operated hydrogen production, storage, or distribution facility. The procedure to condemn 
property shall be exercised in the manner set forth in Chapter 76, article 7. 

70-668 
Streams; water rights; priority. 

In applying the provisions of law relating to the appropriation of water, priority of 
appropriation shall give the better right as between those using the water for the same purpose, but 
when the waters of any natural stream are not sufficient for the use of all those desiring to use the 
same, those using the water for domestic purposes shall have preference over those claiming it for 
any other purpose. Those using the water for agricultural purposes shall have the preference over 
those using the same for manufacturing purposes, and those using the water for agricultural 
purposes shall have the preference over those using the same for power purposes, where turbine or 
impulse water wheels are installed, or for instream-basin-management purposes. 

70-669 
Streams; inferior rights; acquired by superior right; how compensated. 

No inferior right to the use of the waters of this state shall be acquired by a superior right 
without just compensation therefor to the inferior user. The just compensation paid to those using 
water for power purposes shall not be greater than the cost of replacing the power which would be 
generated in the plant or plants of the power user by the water so acquired. The just compensation to 
be paid to a holder of an instream-basin-management appropriation that has been changed from a 
manufacturing of hydropower appropriation pursuant to section 46-290 shall be the cost per 
acre-foot of water subordinated for the hydropower appropriation at the time of approval of the 
change. The amount of compensation may be adjusted annually, except that any increase shall not 
exceed the annual change in the Consumer Price Index from the time of approval of the change. If 
publication of such index is discontinued, a comparable index selected by the Director of Natural 
Resources shall be used. 

70-670 
Eminent domain; procedure; duties of Attorney General; costs; certain property not 

subject to eminent domain.  

(1) In addition to any other rights and powers conferred upon any district organized 
under or subject to Chapter 70, article 6, each such district shall have and exercise the power of 
eminent domain to acquire from any person, firm, association, or private corporation any and all 



property owned, used, or operated, or useful for operation, in the generation, transmission, or 
distribution of electrical energy, including an existing electric utility system or any part thereof. The 
procedure to condemn property shall be exercised in the manner set forth in Chapter 76, article 7. 

(2) In the case of the acquisition through the exercise of the power of eminent domain of 
an existing electric utility system or part thereof, the Attorney General shall, upon request of any 
district, represent such district in the institution and prosecution of condemnation proceedings. After 
acquisition of an existing electric utility system through the exercise of the power of eminent 
domain, the district shall reimburse the state for all costs and expenses incurred in the condemnation 
proceedings by the Attorney General. 

(3) A district may agree to limit its exercise of the power of eminent domain to acquire a 
project which is a renewable energy generation facility producing electricity with wind and any 
related facilities. 

(4) No property owned, used, or operated as part of a privately developed renewable 
energy generation facility meeting the requirements of section 70-1014.02 shall be subject to 
eminent domain by any consumer-owned electric supplier operating in the State of Nebraska. 

70-671 
District; breaks, overflow, and seepage; liability. 

Any such district shall be liable for all breaks, overflow and seepage damage. Damages from 
seepage shall be recoverable when and if it accrues. 

70-672 
Water rights; eminent domain; condemnation; procedure.  

Whenever the directors of an irrigation district vote to acquire and appropriate by the 
exercise of the power of eminent domain any water being used for power purposes, or whenever 
any person, firm, association, corporation, or organization seeks to acquire any water being used for 
power purposes and shall be unable to agree with the user of such water for power purposes upon 
the compensation to be paid to such power user, the procedure to condemn property shall be 
exercised in the manner set forth in Chapter 76, article 7. 

70-680 
Judicial proceedings; bond not required, when. 

No bond for costs, appeal, supersedeas, injunction, or attachment shall be required of any 
district organized under or subject to Chapter 70, article 6, or of any officer, board, head of any 
department, agent, or employee of such district in any proceeding or court action in which the 
district or any officer, board, head of department, agent, or employee is a party litigant in its, his, or 
her official capacity. 

70-681 
Districts existing on August 30, 2009; director holding office when charter amended; how 

treated. 

In order to provide for orderly compliance with Chapter 70, article 6, districts existing on 
August 30, 2009, are hereby deemed to be properly constituted and incorporated and their directors 
duly elected and, notwithstanding any other provision of law, a district shall not be required to 
amend its charter in order to be in such compliance until six months after the publication of the first 
federal decennial census published after August 30, 2009. A director holding office at the time of 
any such amendment to a charter may continue to serve until the expiration of his or her term of 
office if such director meets the qualifications of section 70-619 for holding office under the charter 
as so amended.  



ARTICLE 7: ELECTRIC COOPERATIVE CORPORATIONS  

70-701 
Acts, how cited. 

Sections 70-701 to 70-738 may be cited as the Electric Cooperative Corporation Act. 

70-702 
Terms, defined. 

For purposes of the Electric Cooperative Corporation Act, unless the context otherwise 
requires: (1) Corporation means a corporation organized pursuant to the act; (2) board means a 
board of directors of a corporation organized under the act; (3) member means the incorporators of 
a corporation and each person thereafter lawfully admitted to membership therein; (4) federal 
agency includes the United States of America and any department administration, commission, 
board, bureau, office, establishment, agency, authority, or instrumentality of the United States of 
America heretofore or hereafter ordered; (5) person includes any natural person, firm, association, 
corporation, business trust, partnership, limited liability company, federal agency, state, or political 
subdivision thereof, or any body politic; (6) acquire means and includes construct, acquire by 
purchase, lease, devise, gift, or other mode of acquisition; (7) obligations include bonds, notes, 
debentures, interim certificates or receipts, and all other evidences of indebtedness issued by a 
corporation; and (8) rural area means any area not included within the boundaries of any 
incorporated city, town, or village. 

70-703 
Purpose. 

Cooperative, nonprofit, membership corporations may be organized for the purpose of 
engaging in rural electrification and the furnishing of electric energy to persons in rural areas not 
served with electrical energy through existing facilities within such rural areas. 

70-704 
Corporate powers. 

Each corporation shall have power: (1) To sue and be sued, complain, and defend, in its 
corporate name; (2) to have perpetual succession unless a limited period of duration is stated in its 
articles of incorporation; (3) to adopt a corporate seal, which may be altered at pleasure, and to use 
it or a facsimile thereof, as required by law; (4) to generate, manufacture, purchase, acquire, and 
accumulate electric energy and to transmit, distribute, sell, furnish, and dispose of such electric 
energy; (5) to acquire, own, hold, use, exercise and, to the extent permitted by law, to sell, 
mortgage, pledge, hypothecate, and in any manner dispose of franchises, rights, privileges, licenses, 
rights-of-way, and easements necessary, useful, or appropriate; (6) to purchase, receive, lease as 
lessee, or in any other manner acquire, own, hold, maintain, sell, exchange, and use any and all real 
and personal property or any interest therein for the purposes expressed herein; (7) to borrow money 
and otherwise contract indebtedness, to issue its obligations therefor, and to secure the payment 
thereof by mortgage, pledge, or deed of trust of all or any of its property, assets, franchises, revenue, 
or income; (8) to sell and convey, mortgage, pledge, lease as lessor, and otherwise dispose of all or 
any part of its property and assets; (9) to have the same powers now exercised by law by public 
light and power districts or private corporations to use any of the streets, highways, or public lands 
of the state or its political subdivisions in the manner provided by law; (10) to have and exercise the 
power of eminent domain for the purposes expressed in section 70-703 in the manner set forth in 
sections 76-704 to 76-724 and to have the powers and be subject to the restrictions of electric light 
and power corporations and districts as regards the use and occupation of public highways and the 



manner or method of construction and physical operation of plants, systems, and transmission lines; 
(11) to accept gifts or grants of money, services, or property, real or personal; (12) to make any and 
all contracts necessary or convenient for the exercise of the powers granted herein; (13) to fix, 
regulate, and collect rates, fees, rents, or other charges for electric energy furnished by the 
corporation; (14) to elect or appoint officers, agents, and employees of the corporation and to define 
their duties and fix their compensation; (15) to make and alter bylaws not inconsistent with the 
articles of incorporation or with the laws of this state for the administration and regulation of the 
affairs of the corporation; (16) to sell or lease its dark fiber pursuant to sections 86-574 to 86-578; 
and (17) to do and perform, either for itself or its members or for any other corporation organized 
under the Electric Cooperative Corporation Act or for the members thereof, any and all acts and 
things and to have and exercise any and all powers as may be necessary, convenient, or appropriate 
to effectuate the purpose for which the corporation is organized. Notwithstanding any law, 
ordinance, resolution, or regulation of any political subdivision to the contrary, each corporation 
may receive funds and extend loans pursuant to the Nebraska Investment Finance Authority Act. 

70-705 
Who may organize. 

Any twenty or more natural persons, residents of the territory to be served by the 
corporation, of the age of twenty-one years or more, residents of this state, may act as incorporators 
of a corporation to be organized under sections 70-701 to 70-738 by executing articles of 
incorporation as provided in said sections. 

70-706 
Articles of incorporation; contents. 

The articles of incorporation shall state (1) the name of the corporation, which name shall 
include the words electric cooperative and the word corporation, incorporated, inc., association or 
company, and the name shall be such as to not be deceptively similar to any other corporation 
organized and existing under the laws of this state; (2) the purpose for which the corporation is 
formed; (3) the names and addresses of the incorporators who shall serve as directors and manage 
the affairs of the corporation until its first annual meeting of members, or until their successors are 
elected and qualify; (4) the number of directors, not less than five, to be elected at the annual 
meetings of members; (5) the address of its principal office; (6) the period of duration of the 
corporation, which may be perpetual; (7) the terms and conditions upon which persons shall be 
admitted to membership and retain membership in the corporation, but, if expressly so stated, the 
determination of such matter may be reserved to the directors by the bylaws; and (8) any provisions, 
not inconsistent with law, which the incorporators may choose to insert for the regulation of the 
business and the conduct of the affairs of the corporation. It shall not be necessary to set forth in the 
articles of incorporation any of the corporate powers enumerated in section 70-704. 

70-707 
Electric cooperative; use of term restricted. 

The words electric cooperative shall not be used in the corporate name of corporations 
organized under the laws of this state, or authorized to do business herein, other than those 
organized pursuant to the provisions of sections 70-701 to 70-738. 

70-708 
Articles of incorporation; filing certificate of incorporation; issuance. 

The original copy of the articles of incorporation shall be signed by the incorporators, and 
acknowledged before any officer authorized by the law of this state to acknowledge the execution of 



deeds and conveyances. It shall be filed in the office of the Secretary of State. If the Secretary of 
State finds that the articles of incorporation conform to law, he shall, when the fees prescribed by 
section 70-733 have been paid, (1) endorse on the original copy the word filed, and the month, day 
and year of the filing thereof; (2) file the original in his office; and (3) issue a certificate of 
incorporation to the incorporators. The incorporators shall file for recording a true copy of the 
articles of incorporation in the office of the county clerk in the county in which the principal office 
of the corporation in this state is located. 

70-709 
Certificate of incorporation; effect. 

Upon the filing of articles of incorporation with the Secretary of State, the corporate 
existence of the corporation shall begin. The certificate of incorporation shall be conclusive 
evidence, except as against the state, that all conditions precedent required to be performed by the 
incorporators have been complied with, and that the corporation has been incorporated. 

70-710 
Organizational meeting; bylaws; adoption; election of officers; notice; waiver.  

After the issuance of the certificate of incorporation an organization meeting shall be held, at 
the call of a majority of the incorporators, for the purpose of adopting bylaws and electing officers, 
and for the transaction of such other business as may properly come before the meeting. The 
incorporators calling the meeting shall give at least three days’ notice thereof by mail to each 
incorporator, which notice shall state the time and place of the meeting, but such notice may be 
waived in writing. 

70-711 
Bylaws; make, alter, amend, or repeal; contents. 

The power to make, alter, amend or repeal the bylaws of the corporation shall be vested in 
the board of directors. The bylaws may contain any provisions for the regulation and management 
of the affairs of the corporation not inconsistent with law or the articles of incorporation. 

70-712 
Membership; conditions. 

All persons in rural areas proposed to be served by a corporation shall be eligible to 
membership in a corporation. No person shall become, be or remain a member of a corporation 
unless such person shall use or agree to use electric energy furnished by the corporation. A 
corporation organized under sections 70-701 to 70-738 may become a member of another 
corporation, and may avail itself fully of the facilities and services thereof. 

70-713 
Meetings, when held; annual and special meetings. 

Meetings of members may be held at such place as may be provided in the bylaws. In the 
absence of any such provision, all meetings shall be held in the principal office of the corporation in 
this state. An annual meeting of the members shall be held at such time as may be provided in the 
bylaws. Failure to hold the annual meeting at the designated time shall not work forfeiture or 
dissolution of the corporation. Special meetings of the members may be called by the president, by 
the board of directors, by a petition signed by not less than one-tenth of all the members, or by such 
other officers or persons as may be provided in the articles of incorporation or the bylaws. 



70-714 
Meetings; notice; waiver. 

Written or printed notice stating the place, day and hour of the meeting of members and, in 
the case of a special meeting, the purpose or purposes for which the meeting is called, shall be 
delivered not less than three nor more than five days before the date of the meeting, either 
personally or by mail, by or at the direction of the president or the secretary, or the officers or 
persons calling the meeting, to each member of record entitled to vote at such meeting. If mailed, 
such notice shall be deemed to be delivered when deposited in the United States mails in a sealed 
envelope addressed to the member at his address as it appears on the records of the corporation, 
with postage thereon prepaid. Notice of meetings of members may be waived in writing. 

70-715 
Members; voting rights. 

Each member present shall be entitled to one, and only one, vote on each matter submitted 
to a vote at a meeting of members. 

70-716 
Membership certificate; issuance; transfer; conditions. 

When a member of a corporation has paid the membership fee in full, a certificate of 
membership shall be issued to such member. After such membership fee has been paid in full, 
memberships and certificates in the corporation shall be transferable upon the books of the 
corporation to other persons eligible for membership in such corporation; Provided, that, five days 
before the transfer thereof, such membership, and certificate, has been offered for redemption to the 
corporation at its book value and such corporation has refused to purchase the same. 

70-717 
Meetings; quorum. 

Unless otherwise provided in the articles of incorporation, a majority of the members 
present in person shall constitute a quorum for the transaction of business at a meeting of members. 

70-718 
Board of directors; number, powers; qualifications. 

The business and affairs of a corporation shall be managed by a board of directors, not less 
than five in number, which shall exercise all the powers of the corporation except such as are 
conferred upon the members by sections 70-701 to 70-738, by the articles of incorporation, or by 
the bylaws of the corporation. The bylaws may prescribe qualifications for directors. 

70-719 
Directors; alternate directors; compensation; election. 

The directors, other than those named in the certificate of incorporation to serve until the 
first annual meeting of members, shall be elected annually, or as otherwise provided in the bylaws, 
by the members. The directors shall be members of the corporation and shall be entitled to such 
compensation and reimbursement for expenses actually and necessarily incurred by them as 
provided in sections 81-1174 to 81-1177 for state employees. The bylaws may provide for the 
election of alternate directors, who shall be elected and serve in the same manner as members 
elected to the board of directors. Such alternate directors shall serve in the event of the absence, 
disability, disqualification, or death of an elected director. 



70-720 
Directors; alternate directors; vacancy; how filled. 

Any vacancy occurring in the board or in the position of alternate director, and any 
directorship to be filled, shall be filled as provided in the bylaws by persons who shall serve until 
directors or alternate directors may be regularly elected as provided for in section 70-719. 

70-721 
Board of directors; quorum; how determined. 

A majority of the board shall constitute a quorum for the transaction of business, unless a 
greater number is required by the articles of incorporation or the bylaws. The act of the majority of 
the directors present at a meeting at which a quorum is present shall be the act of the board, unless 
the act of a greater number is required by the articles of incorporation or the bylaws. For the 
purpose of determining a quorum, alternate directors shall be considered in the event of the absence, 
disability, disqualification, or death of any director. 

70-722 
Board meetings; notice; waiver. 

Meetings of the board, regular or special, shall be held at such place and upon such notice as 
the bylaws may prescribe. Attendance of a director or alternate director at any meeting shall 
constitute a waiver of notice of such meeting, except where a director or alternate director attends a 
meeting for the express purpose of objecting to the transaction of any business because the meeting 
is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any 
regular or special meeting of the board of directors need be specified in the notice or waiver of 
notice of such meeting. 

70-723 
Officers; powers; duties; removal. 

The board shall elect from its number a president, a vice president, a secretary, and a 
treasurer, but the same person may be elected to the office of secretary and treasurer. The powers 
and duties of the foregoing officers, as well as their terms of office and compensation, shall be 
provided for in the bylaws. The board shall appoint such other officers, agents and employees as it 
deems necessary, and fix their powers, duties and compensation. Any officer, agent or employee, 
elected or appointed by the board, may be removed by it whenever in its judgment the best interests 
of the corporation will be served. 

70-724 
Executive committee; powers. 

Any corporation may, by its bylaws, provide for an executive committee to be elected from 
and by its board of directors. To such committee may be delegated the management of the current 
and ordinary business of the corporation, and such other duties as the bylaws may prescribe, but the 
designation of such committee, and the delegation thereto of authority, shall not operate to relieve 
the board of directors, or any member thereof, of any responsibility imposed upon it or him by 
sections 70-701 to 70-738. 



70-725 
Rates for electric energy and other services; nonprofit operation. 

Each corporation shall be operated without profit to its members, but the rates, fees, rents, or 
other charges, for electric energy, and any other facilities, supplies, equipment, appliances or 
services furnished by the corporation, shall be sufficient at all times (1) to pay all operating and 
maintenance expenses necessary or desirable for the prudent conduct of its business, and the 
principal of and interest on the obligations issued or assumed by the corporation in the performance 
of the purpose for which it was organized, and (2) for the creation of reserves. 

70-726 
Revenue; use; surplus; return to consumer. 

The revenue of the corporation shall be devoted, first, to the payment of operating and 
maintenance expenses and the principal and interest on outstanding obligations, and thereafter to 
such reserves for improvement, new construction, depreciation and contingencies, as the board may 
from time to time prescribe. Revenue not required for the purposes set forth in this section shall be 
returned from time to time to the users of the services or products of such corporation on a pro rata 
basis according to the amount of business done with each during the period, either in cash, in 
abatement of current charges for electric energy, or otherwise, as the board determines; but such 
return may be made by way of general rate reduction to such users, if the board so elects. 

70-727 
Articles of incorporation; amendment; procedure. 

A corporation may amend its articles of incorporation by a majority vote of the members 
present in person at any regular meeting, or at any special meeting of its members called for that 
purpose. The power to amend shall include the power to accomplish any desired change in the 
provisions of its articles of incorporation, and to include any purpose, power or provision which 
would be authorized to be included in original articles of incorporation if executed at the time the 
amendment is made. Articles of amendment signed by the president or vice president, and attested 
by the secretary, certifying to such amendment and its lawful adoption, shall be executed, 
acknowledged, filed and recorded in the same manner as the original articles of incorporation of a 
corporation organized under sections 70-701 to 70-738. As soon as the Secretary of State shall have 
accepted the articles of amendment for filing and recording, and issued a certificate of amendment, 
the amendment or amendments shall be in effect. 

70-728 
Consolidation of corporations; how effected. 

Any two or more corporations may enter into an agreement for the consolidation of such 
corporations. The agreement shall set forth the terms and conditions of the consolidation, the name 
of the proposed consolidated corporation, the number of its directors, not less than five, the time of 
the annual meeting and election, and the names of at least five persons to be directors until the first 
annual meeting. If such agreement is approved by the votes of a majority of the members of each 
corporation present in person at any regular meeting, or at any special meeting of its members 
called for that purpose, the directors named in the agreement shall sign and acknowledge, as 
incorporators, articles of consolidation conforming substantially to original articles of incorporation 
of a corporation organized under sections 70-701 to 70-738. 



70-729 
Articles of consolidation; filing. 

The articles of consolidation shall be executed, acknowledged, filed and recorded in the 
same manner as the original articles of incorporation of a corporation organized under sections 
70-701 to 70-738. As soon as the Secretary of State shall have accepted the articles of consolidation 
for filing and recording, and issued a certificate of consolidation, the proposed consolidated 
corporation, described in the articles under its designated name, shall be a body corporate with all of 
the powers of a corporation as originally organized hereunder. 

70-730 
Dissolution; procedure. 

Any corporation may dissolve by a majority vote of the members in person at any regular 
meeting, or at any special meeting of its members called for that purpose. A certificate of 
dissolution shall be signed by the president or vice president, and attested by the secretary, 
certifying to such dissolution, and stating that they have been authorized to execute and file such 
certificate by votes cast in person by a majority of the members of the corporation. A certificate of 
dissolution shall be executed, acknowledged, filed and recorded in the same manner as the original 
articles of incorporation of a corporation organized under sections 70-701 to 70-738, and as soon as 
the Secretary of State shall have accepted the certificate of dissolution for filing and recording, and 
issued a certificate of dissolution, the corporation shall be deemed to be dissolved. 

70-731 
Dissolution; discharge of liabilities; distribution of assets. 

Such corporation shall continue for the purpose of paying, satisfying and discharging any 
existing liabilities or obligations, and collecting or liquidating its assets, and doing all other acts 
required to adjust and wind up its business and affairs, and may sue and be sued in its corporate 
name. Any assets remaining, after all liabilities or obligations of the corporation have been satisfied 
or discharged, shall be distributed pro rata among the members of the corporation at the time of the 
filing of the certificate of dissolution. 

70-732 
Defective corporations; dissolution; procedure. 

Any corporation which purports to have been incorporated or reincorporated under sections 
70-701 to 70-738, but which has not complied with all of the requirements for legal corporate 
existence, may nevertheless file a certificate of dissolution in the same manner as a validly existing 
corporation. The certificate of dissolution in such case may be authorized by a majority of the 
incorporators or directors at a meeting called by any incorporator upon ten days’ notice mailed to 
the last-known post office address of each incorporator or director, and held at the principal office 
of the corporation named in the articles of incorporation. 

70-733 
Filing fees. 

The Secretary of State shall charge and collect for (1) filing articles of incorporation and 
issuing a certificate of incorporation, three dollars; (2) filing of articles of amendment and issuing a 
certificate of amendment, two dollars; (3) filing articles of consolidation and issuing a certificate 
with respect thereto, ten dollars; and (4) filing articles of dissolution, five dollars. 



70-734 
Securities Act of Nebraska; inapplicable; when. 

Whenever any corporation organized under the Electric Cooperative Corporation Act has 
borrowed money from any federal agency, the obligations issued to secure the payment of such 
money shall be exempt from the provisions of the Securities Act of Nebraska, and the act shall not 
apply to the issuance of membership certificates. 

70-735 
Defective incorporation; correction; effect. 

In the event any corporation has filed defective articles of incorporation, or has failed to do 
all things necessary to perfect its corporate organization, it may, nevertheless, file corrected articles 
of incorporation or amend the original articles, and do and perform all acts and things necessary in 
the premises for the correction of such defects. The action so taken shall be valid and binding upon 
all persons concerned, and the capacity of such corporation to file corrected articles of incorporation 
or amendments to the original articles, or to do and perform all acts and things necessary in the 
premises, shall not be questioned. 

70-736 
Existing associations; compliance with sections. 

Any existing cooperative or nonprofit corporation or association, organized under any other 
law of this state for the purpose of engaging in rural electrification, may, by a majority vote of the 
members present in person at a meeting called for that purpose, amend its articles of incorporation 
so as to comply with sections 70-701 to 70-738. 

70-737 
Sections, how construed. 

Sections 70-701 to 70-738 shall be construed liberally. The enumeration of any object, 
purpose, power, manner, method or thing shall not be deemed to exclude like or similar objects, 
purposes, powers, manners, methods or things. 

70-738 
Sections; exclusive; applicability of other law. 

Sections 70-701 to 70-738 are complete in themselves, and shall be controlling. The 
provisions of any other law of this state, except as provided in said sections, shall not apply to a 
corporation organized under said sections. 

ARTICLE 8: RURAL POWER DISTRICTS  

70-801 
District; how created. 

Independently of, and in addition to any and all other means or methods provided by the 
laws of this state for the creation of public power districts, such districts may also be created in the 
method and manner in sections 70-801 to 70-808 provided. 



70-802 
Terms, defined. 

As used in Chapter 70, article 8, unless the context otherwise requires: 
(1) Board means the Nebraska Power Review Board; 
(2) The terms public power district and district as used in Chapter 70, article 8, each 

mean the same and also have the same meaning as the term public power district as applied to 
public corporations created under Chapter 70, article 6, and amendments thereof; 

(3) Petitioner means the corporation or association which presents a petition to the 
Nebraska Power Review Board for the creation of a public power district pursuant to Chapter 70, 
article 8; 

(4) Electric utility means the business of conducting or carrying on, in service to the 
public, any one or more of the functions or operations of generation, transmission, distribution, sale, 
and purchase of electrical energy, hydrogen, or ethanol for purposes of lighting, power, heating, and 
any and every other useful purpose whatsoever, and any and all plants, lines, systems, and any and 
all other property owned, used, operated, or useful for such operation; 

(5) Electric cooperative corporation means a corporation organized under Chapter 70, 
article 7; and 

(6) Rural area means any area not included within the boundaries of any incorporated 
city or village. 

70-803 
Formation of district; petition; contents. 

Any electric cooperative corporation, whether organized or incorporated under the laws of 
this state or of any other state, which shall own and operate within this state any electric utility 
engaged in furnishing electric energy to customers in a rural area, may file in the office of the 
Nebraska Power Review Board a petition for the creation of a public power district, which petition 
must state and contain: 

(1) The name of the proposed district, incorporating in each name the words public 
power district; 

(2) The location of the principal place of business of the proposed district; 
(3) The names of the municipalities within the proposed district and the boundaries 

thereof, including within the same, but not limited to all municipalities served by the petitioner in its 
electric utility business; 

(4) A general description of the nature of the business in which the proposed district is to 
engage, the location and method of operation of the electric utility both theretofore operated by the 
petitioner and as proposed for the district when created; 

(5) A statement that the proposed district shall not have the power to levy taxes nor to 
issue bonds which shall be general obligations of the district; 

(6) The names and the addresses of the members of the board of directors of the district, 
which board shall consist of not less than five nor more than twenty-one members, except where the 
district comprises or proposes to operate in more than fifty counties in the state in which case the 
number shall be seven, who shall serve until their successors are elected and qualified as provided 
for in Chapter 70, article 8; the directors named shall be divided as nearly as possible into three 
equal groups, (a) the members of the first group to hold office until their successors elected at the 
first general state election thereafter shall have qualified, (b) the members of the second group to 
hold office until their successors elected at the second general state election thereafter shall have 
qualified, and (c) the members of the third group to hold office until their successors elected at the 
third general state election thereafter shall have qualified; and after the name of each director, it 
shall state to which of the three groups he or she belongs; 



(7) A statement in substance that the proposed district when created pursuant to the 
provisions of Chapter 70, article 8, shall be a public power district subject to and governed by the 
provisions of Chapter 70, article 6, and all other provisions of law, insofar as the same are 
applicable to public power districts in this state after their creation; and 

(8) Duly certified copies of documents and records of proceedings preceding the filing 
of the petition which must include and show the following: (a) Due authorization of and an 
irrevocable covenant for the complete dissolution of the corporate existence of the petitioner, such 
dissolution to be effective when, as, and if the petition is approved and the proposed district created; 
(b) due authorization of and irrevocable covenant for the absolute assignment, transfer, grant, deed, 
and conveyance of all of the property and assets of the petitioner to the district when, as, and if the 
petition is approved and the district created, including an itemized and detailed description of all of 
said property and assets, the location thereof, and the exact nature and amount of the consideration 
and terms of each such assignment, transfer, grant, deed, and conveyance, and further including the 
names and addresses of the officers of the petitioner authorized to execute, acknowledge, and 
deliver any and all instruments and documents necessary or proper to fully consummate said 
transaction; and (c) duly certified copies of resolutions of the stockholders or members of the 
petitioner authorizing the execution and filing of the petition and the prosecution of the same to 
conclusion. 

70-804 
Formation of district; petition; investigation; hearing; notice; expenses. 

Upon receipt of such petition the board shall immediately make an investigation of the 
proposed district, of all matters set forth in the petition, and, as the board may deem necessary or 
proper, of any other facts and circumstances surrounding the existing business and operation of the 
petitioner, its proposed dissolution and transfer of its assets to the district. The board shall also 
conduct a public hearing upon such petition after publishing a notice of the time and place of such 
hearing for three consecutive weeks in any legal newspaper widely circulated in the territory 
comprising the proposed district. The petitioner shall pay the necessary expenses incurred by the 
board in making investigations and conducting hearings pursuant to the provisions of Chapter 70, 
article 8. 

70-805 
Formation of district; petition; hearing; approval; procedure. 

At such public hearing any interested person, firm, association, or corporation may appear 
and present evidence or argument in support of or opposition to such petition. After such hearing 
and such independent investigation as may be deemed advisable, if the board finds that the 
proposed district and its proposed operation of an electric utility are feasible and conform to public 
convenience and welfare, the board shall thereupon and without delay issue a certificate in 
duplicate, setting forth a true copy of the petition and declaring that the petition has been approved. 
The board shall cause said certificate to be filed as provided in section 70-608, and thereupon such 
district under its designated name shall be and constitute a body politic and corporate and 
thenceforth shall be a public power district governed by all provisions of Chapter 70, article 6, and 
of other pertinent statutes, insofar as the same pertain to public power districts after their creation. 

70-806 
Formation of district; petitioner; appeal; procedure. 

The petitioner may appeal from the decision of the board dismissing the petitioner’s petition, 
and the appeal shall be in accordance with the Administrative Procedure Act. 



70-807 
Formation of district, petition granted; interested person; appeal; procedure. 

Any interested person, firm, or corporation may likewise appeal from a decision of the board 
granting the petition, and the appeal shall be in accordance with the Administrative Procedure Act. 

70-808 
Sections, how construed. 

Sections 70-801 to 70-808 are and shall be construed to be cumulative, independent 
legislation, and complete in themselves. 

70-809 
Audit. 

The audit of any rural power district organized pursuant to Chapter 70, article 8, shall be 
conducted in the manner prescribed in section 84-304.01. 

ARTICLE 10: NEBRASKA POWER REVIEW BOARD  

70-1001 
Declaration of policy. 

In order to provide the citizens of the state with adequate electric service at as low overall 
cost as possible, consistent with sound business practices, it is the policy of this state to avoid and 
eliminate conflict and competition between public power districts, public power and irrigation 
districts, individual municipalities, registered groups of municipalities, electric membership 
associations, and cooperatives in furnishing electric energy to retail and wholesale customers, to 
avoid and eliminate the duplication of facilities and resources which result therefrom, and to 
facilitate the settlement of rate disputes between suppliers of electricity. 

It is also the policy of the state to prepare for an evolving retail electricity market if certain 
conditions are met which indicate that retail competition is in the best interests of the citizens of the 
state. The determination on the timing and form of competitive markets is a matter properly left to 
the states as each state must evaluate the costs and benefits of a competitive retail market based on 
its own unique conditions. Consequently, there is a need for the state to monitor whether the 
conditions necessary for its citizens to benefit from retail competition exist. 

It is also the policy of the state to encourage and allow opportunities for private developers 
to develop, own, and operate renewable energy facilities intended for sale at wholesale under a 
statutory framework which protects the ratepayers of consumer-owned utility systems operating in 
the state from subsidizing the costs of such export facilities through their rates. 

70-1001.01 
Terms, defined. 

For purposes of sections 70-1001 to 70-1028, unless the context otherwise requires: 
(1) Board means the Nebraska Power Review Board; 
(2) Electric suppliers or suppliers of electricity means any legal entity supplying, 

producing, or distributing electricity within the state for sale at wholesale or retail; 
(3) Private electric supplier means an electric supplier producing electricity from a 

privately developed renewable energy generation facility that is not a public power district, a public 
power and irrigation district, a municipality, a registered group of municipalities, an electric 
cooperative, an electric membership association, any other governmental entity, or any combination 
thereof; 



(4) Privately developed renewable energy generation facility means a facility that 
(a) generates electricity using solar, wind, geothermal, biomass, landfill gas, or biogas, including all 
electrically connected equipment used to produce, collect, and store the facility output up to and 
including the transformer that steps up the voltage to sixty thousand volts or greater, and including 
supporting structures, buildings, and roads, unless otherwise agreed to in a joint transmission 
development agreement, (b) is developed, constructed, and owned, in whole or in part, by one or 
more private electric suppliers, and (c) is not wholly owned by a public power district, a public 
power and irrigation district, a municipality, a registered group of municipalities, an electric 
cooperative, an electric membership association, any other governmental entity, or any combination 
thereof; 

(5) Regional transmission organization means an entity independent from those entities 
generating or marketing electricity at wholesale or retail, which has operational control over the 
electric transmission lines in a designated geographic area in order to reduce constraints in the flow 
of electricity and ensure that all power suppliers have open access to transmission lines for the 
transmission of electricity; 

(6) Representative organization means an organization designated by the board and 
organized for the purpose of providing joint planning and encouraging maximum cooperation and 
coordination among electric suppliers. Such organization shall represent electric suppliers owning a 
combined electric generation plant capacity of at least ninety percent of the total electric generation 
plant capacity constructed and in operation within the state; 

(7) State means the State of Nebraska; and 
(8) Unbundled retail rates means the separation of utility bills into the individual price 

components for which an electric supplier charges its retail customers, including, but not limited to, 
the separate charges for the generation, transmission, and distribution of electricity. 

70-1002 
Suppliers of electricity; agreements; specify service areas; submission to board; purpose 

of section.  

(1) All suppliers of electricity, including public power districts, public power and 
irrigation districts, individual municipalities, registered groups of municipalities, electric 
membership associations, and cooperatives, serving customers at retail in adjoining service areas 
shall have the authority to enter into written agreements with each other specifying either the 
service area or customers each shall serve with electric energy. Before such agreements shall be 
effective, except agreements referred to in subsection (2) of this section, they shall be submitted to 
and approved by the Nebraska Power Review Board created by section 70-1003. In the event that 
such suppliers fail to consummate such agreements, except agreements referred to in subsection 
(2) of this section, the matter shall be referred to the Nebraska Power Review Board created by 
section 70-1003. 

(2) When two or more suppliers serve the same municipality at retail, such agreements 
shall specify the service areas within such municipality which each supplier is to serve. 

(3) It is declared to be the purpose of this section to promote and encourage the making 
of such agreements. Such agreements may be amended by the parties thereto at any time, and, 
except agreements referred to in subsection (2) of this section, shall require the approval of the 
Nebraska Power Review Board, and they shall be submitted to the board for amendment before the 
transfer of ownership or control of the facilities serving a service area. 



70-1002.01 
Suppliers of electricity; agreements; wholesale electric energy; submission to board; 

considerations; investigation; approval; effect. 

All suppliers of electricity, including public power districts, public power and irrigation 
districts, individual municipalities, registered groups of municipalities, electric membership 
associations, and cooperatives, shall have authority to enter into written agreements with each other 
limiting the areas in which or the customers to which a party to the agreement shall provide or sell 
electric energy at wholesale. Wholesale electric energy is hereby defined as electric energy which is 
sold to another agency for resale to the ultimate user, hereafter referred to as the retail customer. 
Before such agreements shall become effective, they shall be submitted to and approved by the 
Nebraska Power Review Board created by section 70-1003. It is declared to be the purpose of this 
section to promote and encourage the making of such agreements. Such agreements may be 
amended by the parties thereto at any time, and such amendments shall require the prior approval of 
the Nebraska Power Review Board. When requested to approve such an agreement or amendment 
thereto, the Nebraska Power Review Board shall consider whether or not the proposed agreement or 
amendment can be reasonably expected to provide a reliable wholesale power supply at a 
reasonable cost for the area covered by the agreement. It may make such investigation as it 
determines is necessary and hold a hearing if it determines one to be desirable. At the conclusion of 
its investigation, the Nebraska Power Review Board shall approve the agreement or amendment 
unless it determines that it cannot be reasonably expected to provide a reliable wholesale power 
supply at a reasonable cost for the area covered. Such agreements when approved by the Nebraska 
Power Review Board shall not be binding upon other suppliers that are not parties to the agreement 
and the Nebraska Power Review Board shall have no authority to impose conditions that will be 
binding or applicable to other suppliers that are not parties to such agreements. Such agreements 
shall not be considered as establishing service areas within the meaning of Chapter 70, article 10. 

70-1002.02 
Suppliers of electricity; sale in violation of approved agreement; prohibited.  

No supplier shall offer, provide or sell electric energy at wholesale in areas or to customers 
in violation of any agreement entered into and approved by the Nebraska Power Review Board 
pursuant to section 70-1002.01. 

70-1002.03 
New transmission facilities or interconnection; agreement by affected parties; disputes 

submitted to board; insure prudent utility practice; rate determination; effect. 

When any electric generation facility or transmission facility over seventy thousand volts is 
constructed or acquired, either within or without the State of Nebraska, and the output of the 
generation or transmission facility would be transmitted over existing transmission facilities of 
others within this state or transmitted over new transmission facilities to be constructed or acquired 
within this state or through an interconnection with existing facilities of others within this state, and 
such transmission of the output would substantially affect the reliability, operation, or safety of the 
transmission system of a generating power agency or a distribution power agency in this state, as 
defined in section 70-626.01, the party or parties that would jointly or individually receive the 
output from such electric generation or transmission facility and the party or parties whose existing 
transmission system would be so affected shall determine, pursuant to prudent utility practice, what 
new transmission facilities or interconnection, if any, should be constructed or acquired so that the 
output of the generation or transmission facility will be transmitted in a reliable and safe manner. As 
used in this section, prudent utility practice shall mean any of the practices, methods and acts at a 
particular time which, in the exercise of reasonable judgment in the light of the facts, including but 



not limited to the practices, methods, and acts engaged in or approved by a significant portion of the 
electrical utility industry prior thereto, known at the time the decision was made, would have been 
expected to accomplish the desired result at the lowest reasonable cost consistent with reliability, 
safety, and expedition. If the parties determine that new transmission facilities or interconnection 
are to be required, the parties will determine what new transmission facilities should be constructed 
or acquired and what interconnection should be provided, utilizing to the fullest extent possible the 
existing transmission facilities for the maximum benefit of the electric ratepayers of this state. In the 
event that the parties are unable to agree, before construction begins or the acquisition is finalized, 
but after having made a reasonable effort to reach agreement, upon any of the terms or conditions of 
(1) what new transmission facilities are to be constructed or acquired, (2) who shall construct or 
acquire such new transmission facilities, or (3) agreement for the electrical interconnection of 
transmission facilities, the matter shall be submitted to the Nebraska Power Review Board for 
hearing and determination, before construction begins or the acquisition is finalized, in accordance 
with prudent utility practice as defined in this section and the provisions of sections 70-626.04 and 
70-1014, utilizing to the fullest extent possible the existing transmission facilities for the maximum 
benefit of the electric ratepayers of this state. Any determination by such board regarding rates shall 
be advisory only and not binding upon the parties. Rates, tolls, and charges shall be as provided for 
in section 70-655. 

70-1002.04 
Municipalities; joint operation of electric systems; register with board; reports; action 

subject to review approval. 

Two or more municipalities owning or operating separate electric systems that join together 
for the purpose of facilitating the performance of any of their respective powers or duties shall, 
before such a group of municipalities commences operations, register with the Nebraska Power 
Review Board on such forms as the board may prescribe and containing such information as the 
board may request. Such a group shall comply with any additional reporting requirements the board 
imposes that are applied to individual municipalities. Any action taken by an individual 
municipality that is subjected to the Nebraska Power Review Board review or approval, shall, if 
taken by a group of municipalities, be subject to similar review or approval. 

70-1003 
Nebraska Power Review Board; establishment; composition; appointment; term; 

vacancy; qualifications; compensation; expenses; jurisdiction; officers; executive director; 
staff; reports. 

(1) There is hereby established an independent board to be known as the Nebraska 
Power Review Board to consist of five members, one of whom shall be an engineer, one an 
attorney, one an accountant, and two laypersons. No person who is or who has within four years 
preceding his or her appointment been either a director, officer, or employee of any electric utility 
or an elective state officer shall be eligible for membership on the board. Members of the board 
shall be appointed by the Governor subject to the approval of the Legislature. Upon expiration of 
the terms of the members first appointed, the successors shall be appointed for terms of four years. 
No member of the board shall serve more than two consecutive terms. Any vacancy on the board 
arising other than from the expiration of a term shall be filled by appointment for the unexpired 
portion of the term, and any person appointed to fill a vacancy on the board shall be eligible for 
reappointment for two more consecutive terms. No more than three members of the board shall be 
registered members of that political party represented by the Governor. 

(2) Each member of the board shall receive sixty dollars per day for each day actually 
and necessarily engaged in the performance of his or her duties, but not to exceed six thousand 



dollars in any one year, except for the member designated to represent the board on the Southwest 
Power Pool Regional State Committee or its equivalent successor, who shall receive two hundred 
fifty dollars for each day actually and necessarily engaged in the performance of his or her duties, 
not to exceed twenty thousand dollars in any one year. If the member designated to represent the 
board on the Southwest Power Pool Regional State Committee should for any reason no longer 
serve in that capacity during a year, the pay received while serving in such capacity shall not be 
used for purposes of calculating the six-thousand-dollar limitation for board members not serving in 
that capacity. When another board member acts as the proxy for the designated Southwest Power 
Pool Regional State Committee member, he or she shall receive the same pay as the designated 
member would have for that activity. Pay received while serving as proxy for such designated 
member shall not be used for purposes of determining whether the six-thousand-dollar limitation 
has been met for board members not serving as such designated member. Total pay to board 
members for activities related to the Southwest Power Pool shall not exceed an aggregate total of 
twenty-five thousand dollars in any one year. Each member shall be reimbursed for his or her actual 
and necessary expenses while so engaged as provided in sections 81-1174 to 81-1177. The board 
shall have jurisdiction as provided in Chapter 70, article 10. 

(3) The board shall elect from their members a chairperson and a vice-chairperson. 
Decisions of the board shall require the approval of a majority of the members of the board. 

(4) The board shall employ an executive director and may employ such other staff 
necessary to carry out the duties pursuant to Chapter 70, article 10. The executive director shall 
serve at the pleasure of the board and shall be solely responsible to the board. The executive 
director shall be responsible for the administrative operations of the board and shall perform such 
other duties as may be delegated or assigned to him or her by the board. The board may obtain the 
services of experts and consultants necessary to carry out the board’s duties pursuant to Chapter 70, 
article 10. 

(5) The board shall publish and submit a biennial report with annual data to the 
Governor, with copies to be filed with the Clerk of the Legislature and with the State Energy Office. 
The report submitted to the Clerk of the Legislature shall be submitted electronically. The State 
Energy Office shall consider the information in the Nebraska Power Review Board’s report when 
the State Energy Office prepares its own reports pursuant to sections 81-1606 and 81-1607. The 
report of the board shall include: 

(a) The assessments for the fiscal year imposed pursuant to section 70-1020; 
(b) The gross income totals for each category of the industry and the industry total; 
(c) The number of suppliers against whom the assessment is levied, by category and in 

total; 
(d) The projected dollar costs of generation, transmission, and microwave applications, 

approved and denied; 
(e) The actual dollar costs of approved applications upon completion, and a summary of 

an informational hearing concerning any significant divergence between the projected and actual 
costs; 

(f) A description of Nebraska’s current electric system and information on additions to 
and retirements from the system during the fiscal year, including microwave facilities; 

(g) A statistical summary of board activities and an expenditure summary; 
(h) A roster of power suppliers in Nebraska and the assessment each paid; and 
(i) Appropriately detailed historical and projected electric supply and demand statistics, 

including information on the total generating capacity owned by Nebraska suppliers and the total 
peak load demand of the previous year, along with an indication of how the industry will respond to 
the projected situation. 

(6) The board may, in its discretion, hold public hearings concerning the conditions that 
may indicate that retail competition in the electric industry would benefit Nebraska’s citizens and 



what steps, if any, should be taken to prepare for retail competition in Nebraska’s electricity market. 
In determining whether to hold such hearings, the board shall consider the sufficiency of public 
interest. 

(7) The board may, at any time deemed beneficial by the board, submit a report to the 
Governor with copies to be filed with the Clerk of the Legislature and the Natural Resources 
Committee of the Legislature. The report filed with the Clerk of the Legislature and the committee 
shall be filed electronically. The report may include: 

(a) Whether or not a viable regional transmission organization and adequate 
transmission exist in Nebraska or in a region which includes Nebraska; 

(b) Whether or not a viable wholesale electricity market exists in a region which 
includes Nebraska; 

(c) To what extent retail rates have been unbundled in Nebraska; 
(d) A comparison of Nebraska’s wholesale electricity prices to the prices in the region; 

and 
(e) Any other information the board believes to be beneficial to the Governor, the 

Legislature, and Nebraska’s citizens when considering whether retail electric competition would be 
beneficial, such as, but not limited to, an update on deregulation activities in other states and an 
update on federal deregulation legislation. 

(8) The board may establish working groups of interested parties to assist the board in 
carrying out the powers set forth in subsections (6) and (7) of this section. 

70-1004 
Suppliers of electricity; filing of maps and service area statements; exception. 

Each supplier which becomes a party to an agreement under the provisions of section 
70-1002 shall file with the secretary of the board a suitable map or maps, in such form as the board 
shall prescribe, showing either the service area or customers to be served. Whenever any changes 
occur in the service area, new maps shall be filed. Each supplier in the state which fails to file a map 
or maps showing its service area or customers to be served as established by agreement shall file a 
statement with the secretary showing the service area and customers actually served by it, what it 
claims to be its service area, stating the reason it has not entered into agreements with suppliers in 
adjoining service areas, and if a dispute exists as to furnishing service to any service area, the nature 
and extent thereof. This section shall not apply to agreements referred to in subsection (2) of section 
70-1002. 

70-1005 
Suppliers of electricity; service area; application to establish; notice of hearing; exception. 

Any supplier may at any time on or after July 1, 1964, apply to the board to establish its 
service area. In such case and in all cases where agreements have not been entered into, including 
cases arising under section 70-1008, the secretary shall give written notice to the parties involved 
citing them to appear at a time, not less than thirty days thereafter, and at a place specified in the 
notice for a hearing upon the matter of establishing the service areas concerned in the notice. The 
provisions of this section shall not apply to service within the corporate limits of any municipality. 

70-1006 
Hearings; continuance; rules of procedure. 

At the hearing the board shall hear testimony and receive other evidence relating to the 
matter and may continue the hearing from time to time. The board shall adopt such rules of 
procedure as are advisable and in conformity with law. 



70-1007 
Establishment of service areas; board. 

After the hearing, the board shall make an order establishing the service areas in the matter 
covered by the notice. In determining any such matter, the board shall seek to carry out the policy 
stated in section 70-1001. It shall give such consideration as is appropriate in each case to the 
following: 

(1) The supplier best able to supply the load required; 
(2) The most logical future supplier of the area; 
(3) The desires of the supplier with respect to loads and service areas it wishes to serve; 
(4) The ability to provide service at costs comparable to other suppliers in the service 

area and the immediate costs to the ultimate consumers involved in the transfer; and 
(5) The ability of the supplier to cope with the problems of expanding loads and 

increased costs. 

70-1008 
Certified service areas; established; municipalities; newly annexed areas; acquisition of 

facilities and customers; procedure; waiver of right to acquire; joint planning. 

In the absence of an agreement between the suppliers affected and notwithstanding the 
provisions of subdivisions (1) to (5) of section 70-1007: 

(1) Existing service areas presently designated by agreements and exhibits filed with and 
approved by the board, or previously ordered by the board, shall remain and be established as 
certified service areas. 

(2) A municipally owned electric system, serving such municipality at retail, shall have 
the right, upon application to and approval by the board, to serve newly annexed areas of such 
municipality. Electric distribution facilities and customers of another supplier in such newly 
acquired certified service area may be acquired, in accordance with the procedure and criteria set 
forth in section 70-1010, within a period of one year and payment shall be made in respect to the 
value of any such facilities’ customers or certified service area being transferred. The rights of a 
municipality to acquire such distribution facilities and customers within such newly annexed area 
shall be waived unless such acquisition and payment are made within one year of the date of 
annexation. If an application is made to the board within one year of the date of annexation for a 
determination of total economic impact as provided in section 70-1010, such right shall not be 
waived unless the municipality fails to make payment of the price determined by the board within 
one year of a final decision establishing such price. Notwithstanding other provisions of this 
section, the parties may extend the time for acquisition and payment by mutual written agreement. 

(3) All retail power suppliers having adjoining certified service areas shall engage in 
joint planning with respect to customers, facilities, and services, taking into account the 
considerations specified in section 70-1007, including the possibility that an area may be annexed 
by a municipality within a reasonable period of time. 

70-1009 
Certified service area; modification; application; transfer of facilities and customers; 

considerations; impairment of rights prohibited.  

(1) When one supplier at the date of enactment has customers or distribution facilities 
extending into the certified service area of another supplier, the customers and distribution facilities 
of the former supplier may be acquired by negotiation or by application of either party to the board 
for modification of certified service area as to ownership of facilities and customers to be served. 

(2) Such amendment may be made by mutual agreement, or upon application of either 
party to and determination by the board, upon consideration of the factors set forth in section 



70-1007, except that no transfer of facilities and customers shall be made which would impair the 
rights of bondholders or mortgage holders. 

70-1010 
Modification of service areas; application; procedure; suppliers agreements; exception; 

transfer of customers and facilities; price; how computed; impairment of obligations 
prohibited. 

(1) The board shall have authority upon application by a supplier at any time to modify 
service areas or customers to be served as previously established. The same procedures as to notice, 
hearing, and decision shall be followed as in the case of an original application. Suppliers shall have 
authority by agreement to change service areas or customers to be served with the approval of the 
board. This section shall not apply to agreements referred to in subsection (2) of section 70-1002. 

(2) In the event of a proposed transfer of customers and facilities from one supplier to 
another in accordance with this section or section 70-1008 or 70-1009, the parties shall attempt to 
agree upon the value of the certified service area and distribution facilities and customers being 
transferred. If the parties cannot agree upon the value, then the board shall determine the total 
economic impact on the selling supplier and establish the price accordingly based on, but not 
limited to, the following guidelines: The supplier acquiring the certified service area, distribution 
facilities, and customers shall purchase the electric distribution facilities of the supplier located 
within the affected area, together with the supplier’s rights to serve within such area, for cash 
consideration which shall consist of (a) the current reproduction cost if the facilities being acquired 
were new, less depreciation computed on a straight-line basis at three percent per year not to exceed 
seventy percent, plus (b) an amount equal to the nonbetterment cost of constructing any facilities 
necessary to reintegrate the system of the supplier outside the area being transferred after detaching 
the portion to be sold, plus (c) an amount equal to two and one-half times the annual revenue 
received from power sales to existing customers of electric power within the area being transferred, 
except that for large commercial or industrial customers with peak demands of three hundred 
kilowatts or greater during the twelve months immediately preceding the date of filing with the 
board, the multiple shall be five times the net revenue, defined as gross power sales, less costs of 
wholesale power including facilities rental charges, received from power sales to large commercial 
or industrial customers with measured demand of three hundred kilowatts or greater during the 
twelve months immediately preceding the filing with the board for service area modification. After 
the board has determined the price in accordance with such guidelines, the acquiring supplier may 
acquire such distribution facilities and customers by payment of the established price within one 
year of the final order. 

(3) Notwithstanding the provisions of sections 70-1008 to 70-1010, no transfer of 
facilities and customers shall be made or approved by the board if such transfer would impair the 
obligations of a power supplier to holders of its bonds or mortgages. 

70-1011 
Suppliers; service outside area; application for approval; when granted; applicability of 

section. 

Except by agreement of the suppliers involved, no supplier shall offer electric service to 
additional ultimate users outside its service area or construct or acquire a new electric line or extend 
an existing line into the service area of another supplier for the purpose of furnishing service to 
ultimate users therein without first applying to the board and receiving approval thereof, after due 
notice and hearing under rules and regulations of the board. Such approval shall be granted only if 
the board finds that the customer or customers proposed to be served cannot or will not be furnished 
adequate electric service by the supplier in whose service area the customer is located, or that the 



provision thereof by such supplier would involve wasteful and unwarranted duplication of facilities. 
This section shall not apply to agreements referred to in subsection (2) of section 70-1002. 

70-1012 
Electric generation facilities and transmission lines; construction of acquisition; 

application; approval; when not required. 

(1) Before any electric generation facilities or any transmission lines or related facilities 
carrying more than seven hundred volts are constructed or acquired by any supplier, an application, 
filed with the board and containing such information as the board shall prescribe, shall be approved 
by the board, except that such approval shall not be required (a) for the construction or acquisition 
of a transmission line extension or related facilities within a supplier’s own service area or for the 
construction or acquisition of a line not exceeding one-half mile outside its own service area when 
all owners of electric lines located within one-half mile of the extension consent thereto in writing 
and such consents are filed with the board, (b) for any generation facility when the board finds that 
(i) such facility is being constructed or acquired to replace a generating plant owned by an 
individual municipality or registered group of municipalities with a capacity not greater than that of 
the plant being replaced, (ii) such facility will generate less than twenty-five thousand kilowatts of 
electric energy at rated capacity, and (iii) the applicant will not use the plant or transmission 
capacity to supply wholesale power to customers outside the applicant’s existing retail service area 
or chartered territory, (c) for acquisition of transmission lines or related facilities, within the state, 
carrying one hundred fifteen thousand volts or less, if the current owner of the transmission lines or 
related facilities notifies the board of the lines or facilities involved in the transaction and the parties 
to the transaction, or (d) for the construction of a qualified facility as defined in section 70-2002. 

(2) A privately developed renewable energy generation facility is exempt from this 
section if it complies with section 70-1014.02. 

70-1012.01 
Suppliers; electric generation and transmission facilities; terminate construction of 

acquisition; filing; reasons; hearing; effect; section; how construed. 

(1) If a supplier terminates construction or acquisition of electric generation or 
transmission facilities after receiving approval for the facilities from the board, the supplier shall 
file with the board, within thirty days after the action taken to terminate construction or acquisition, 
a statement of the factors or reasons relied upon by the supplier in taking such action. Within ten 
days after receipt of such a filing, the board shall give notice of the filing to such other suppliers as 
it deems interested or affected by such action and it shall hold a hearing for the purpose of obtaining 
such additional information as the board deems advisable or necessary to inform other suppliers and 
the public of the reasons for such termination. Notice of any such hearing shall be given to those 
suppliers previously given notice of the filing and to any other parties expressing interest in the 
approved application. 

(2) The board shall not have authority to approve or deny the action of a supplier 
terminating construction or acquisition, and any such filing or hearing shall be advisory and solely 
for the purpose of informing the board, other suppliers, interested parties, and the ratepayers of this 
state of the factors or reasons relied upon in taking action to terminate construction or acquisition. 

(3) Nothing in this section shall constitute or be construed as a defense to any cause of 
action, including a claim for breach of contract, resulting from such termination. 

(4) A privately developed renewable energy generation facility is exempt from this 
section if it complies with section 70-1014.02. 



70-1013 
Electric generation facilities and transmission lines; applications; hearing; waiver; 

appearances; objections; amendments. 

(1) Upon application being filed under section 70-1012, the board shall fix a time and 
place for hearing and shall give ten days’ notice by mail to such power suppliers as it deems to be 
affected by the application. The hearing shall be held within sixty days unless for good cause shown 
the applicant requests in writing that such hearing not be scheduled until a later time, but in any 
event such hearing shall be held not more than one hundred twenty days after the filing of the 
application and the board shall give its decision within sixty days after the conclusion of the 
hearing. Any parties interested may appear, file objections, and offer evidence. The board may grant 
the application without notice or hearing, upon the filing of such waivers as it may require, if in its 
judgment the finding required by section 70-1014 or 70-1014.01 can be made without a hearing. 
Such hearing shall be conducted as provided in section 70-1006. The board may allow amendments 
to the application, in the interests of justice. 

(2) A privately developed renewable energy generation facility is exempt from this 
section if it complies with section 70-1014.02. 

70-1014 
Electric generation facilities and transmission lines; approval or denial of application; 

findings required; regional line or facilities; additional consideration. 

(1) After hearing, the board shall have authority to approve or deny the application. 
Except as provided in section 70-1014.01 for special generation applications, before approval of an 
application, the board shall find that the application will serve the public convenience and necessity, 
and that the applicant can most economically and feasibly supply the electric service resulting from 
the proposed construction or acquisition, without unnecessary duplication of facilities or operations. 

(2) If the application involves a transmission line or related facilities planned and 
approved by a regional transmission organization and the regional transmission organization has 
issued a notice to construct or similar notice or order to a utility to construct the line or related 
facilities, the board shall also consider information from the regional transmission organization’s 
planning process and may consider the benefits to the region, which shall include Nebraska, 
provided by the proposed line or related facilities as part of the board’s process in determining 
whether to approve or deny the application. 

(3) A privately developed renewable energy generation facility is exempt from this 
section if it complies with section 70-1014.02. 

70-1014.01 
Special generation application; approval; findings required; eminent domain.  

(1) Except as provided in subsection (2) of this section, an application by a municipality, 
a registered group of municipalities, a public power district, a public power and irrigation district, 
an electric cooperative, an electric membership association, or any other governmental entity, for a 
facility that will generate not more than ten thousand kilowatts of electric energy at rated capacity 
and will generate electricity using solar, wind, biomass, landfill gas, methane gas, or hydropower 
generation technology or an emerging generation technology, including, but not limited to, fuel 
cells and micro-turbines, shall be deemed a special generation application. Such application shall be 
approved by the board if the board finds that (a) the application qualifies as a special generation 
application, (b) the application will provide public benefits sufficient to warrant approval of the 
application, although it may not constitute the most economically feasible generation option, and (c) 
the application under consideration represents a separate and distinct project from any previous 
special generation application the applicant may have filed. 



(2)(a) An application by a municipality, a registered group of municipalities, a public 
power district, a public power and irrigation district, an electric cooperative, an electric membership 
association, or any other governmental entity for a facility that will generate more than ten thousand 
kilowatts of electric energy at rated capacity and will generate electricity using renewable energy 
sources such as solar, wind, biomass, landfill gas, methane gas, or new hydropower generation 
technology or an emerging technology, including, but not limited to, fuel cells and micro-turbines, 
may be filed with the board if (i) the total production from all such renewable projects, excluding 
sales from such projects to other electric-generating entities, does not exceed ten percent of total 
energy sales as shown in the producer’s Annual Electric Power Industry Report to the United States 
Department of Energy and (ii) the applicant’s governing body conducts at least one advertised 
public hearing which affords the ratepayers of the applicant a chance to review and comment on the 
subject of the application. 

(b) The application filed under subdivision (2)(a) of this section shall be approved by the 
board if the board finds that (i) the applicant is using renewable energy sources described in this 
subsection, (ii) total production from all renewable projects of the applicant does not exceed ten 
percent of the producer’s total energy sales as described in subdivision (2)(a) of this section, and 
(iii) the applicant’s governing body has conducted at least one advertised public hearing which 
affords its ratepayers a chance to review and comment on the subject of the application. 

(3)(a) A community-based energy development project organized pursuant to the Rural 
Community-Based Energy Development Act or any privately developed project which intends to 
develop renewable energy sources for sale to one or more Nebraska electric utilities described in 
this section may also make an application to the board pursuant to this subsection if (i) the 
purchasing electric utilities conduct a public hearing described in subdivision (2)(a) of this section, 
(ii) the power and energy from the renewable energy sources is sold exclusively to such electric 
utilities for a term of at least twenty years, and (iii) the total production from all such renewable 
projects, excluding sales from such projects to other electric-generation entities, does not exceed ten 
percent of total energy sales of such purchasing electric utilities as shown in such utilities’ Annual 
Electric Power Industry Report to the United States Department of Energy or the successor to such 
report. 

(b) The application filed under subdivision (3)(a) of this section shall be approved by the 
board if the board finds that the purchasing electric utilities have met the conditions described in 
subdivision (3)(a) of this section. 

(4) No facility or part of a facility which is approved pursuant to this section is subject to 
eminent domain by any electric supplier, or by any other entity if the purpose of the eminent 
domain proceeding is to acquire the facility for electric generation or transmission. 

(5) A privately developed renewable energy generation facility is exempt from this 
section if it complies with section 70-1014.02. 

70-1014.02 
Privately developed renewable energy generation facility; owner; duties; certification; 

decommissioning plan; bond; joint transmission development agreement; contents; property 
not subject to eminent domain.  

(1)(a) A privately developed renewable energy generation facility that meets the 
requirements of this section is exempt from sections 70-1012 to 70-1014.01 if no less than thirty 
days prior to the commencement of construction the owner of the facility: 

(i) Notifies the board in writing of its intent to commence construction of a privately 
developed renewable energy generation facility; 

(ii) Certifies to the board that the facility will meet the requirements for a privately 
developed renewable energy generation facility; 



(iii) Certifies to the board that the private electric supplier will (A) comply with any 
decommissioning requirements adopted by the local governmental entities having jurisdiction over 
the privately developed renewable energy generation facility and (B) except as otherwise provided 
in subdivision (b) of this subsection, submit a decommissioning plan to the board obligating the 
private electric supplier to bear all costs of decommissioning the privately developed renewable 
energy generation facility and requiring that the private electric supplier post a security bond or 
other instrument, no later than the tenth year following commercial operation, securing the costs of 
decommissioning the facility and provide a copy of the bond or instrument to the board; 

(iv) Certifies to the board that the private electric supplier has entered into or prior to 
commencing construction will enter into a joint transmission development agreement pursuant to 
subdivision (c) of this subsection with the electric supplier owning the transmission facilities of 
sixty thousand volts or greater to which the privately developed renewable energy generation 
facility will interconnect; and 

(v) Certifies to the board that the private electric supplier has consulted with the Game 
and Parks Commission to identify potential measures to avoid, minimize, and mitigate impacts to 
species identified under subsection (1) or (2) of section 37-806 during the project planning and 
design phases, if possible, but in no event later than the commencement of construction. 

(b) The board may bring an action in the name of the State of Nebraska for failure to 
comply with subdivision (a)(iii)(B) of this subsection. Subdivision (a)(iii)(B) of this subsection does 
not apply if a local government entity with the authority to create requirements for 
decommissioning has enacted decommissioning requirements for the applicable jurisdiction. 

(c) The joint transmission development agreement shall address construction, 
ownership, operation, and maintenance of such additions or upgrades to the transmission facilities 
as required for the privately developed renewable energy generation facility. The joint transmission 
development agreement shall be negotiated and executed contemporaneously with the generator 
interconnection agreement or other directives of the applicable regional transmission organization 
with jurisdiction over the addition or upgrade of transmission, upon terms consistent with prudent 
electric utility practices for the interconnection of renewable generation facilities, the electric 
supplier’s reasonable transmission interconnection requirements, and applicable transmission design 
and construction standards. The electric supplier shall have the right to purchase and own 
transmission facilities as set forth in the joint transmission development agreement. The private 
electric supplier of the privately developed renewable energy generation facility shall have the right 
to construct any necessary facilities or improvements set forth in the joint transmission development 
agreement pursuant to the standards set forth in the agreement at the private electric supplier’s cost. 

(2) Within ten days after receipt of a written notice complying with subsection (1) of this 
section, the executive director of the board shall issue a written acknowledgment that the privately 
developed renewable energy generation facility is exempt from sections 70-1012 to 70-1014.01. 

(3) The exemption allowed under this section for a privately developed renewable 
energy generation facility shall extend to and exempt all private electric suppliers owning any 
interest in the facility, including any successor private electric supplier which subsequently acquires 
any interest in the facility. 

(4) No property owned, used, or operated as part of a privately developed renewable 
energy generation facility shall be subject to eminent domain by a consumer-owned electric supplier 
operating in the State of Nebraska. Nothing in this section shall be construed to grant the power of 
eminent domain to a private electric supplier or limit the rights of any entity to acquire any public, 
municipal, or utility right-of-way across property owned, used, or operated as part of a privately 
developed renewable energy generation facility as long as the right-of-way does not prevent the 
operation of or access to the privately developed renewable energy generation facility. 

(5) Only a consumer-owned electric supplier operating in the State of Nebraska may 
exercise eminent domain authority to acquire the land rights necessary for the construction of 



transmission lines and related facilities. The exercise of eminent domain to provide needed 
transmission lines and related facilities for a privately developed renewable energy generation 
facility is a public use. 

(6) Nothing in this section shall be construed to authorize a private electric supplier to 
sell or deliver electricity at retail in Nebraska. 

(7) Nothing in this section shall be construed to limit the authority of or require a 
consumer-owned electric supplier operating in the State of Nebraska to enter into a joint agreement 
with a private electric supplier to develop, construct, and jointly own a privately developed 
renewable energy generation facility. 

70-1015 
Suppliers; electric generation facilities and transmission lines; unauthorized construction, 

acquisition, or service; injunction; violation; actions authorized. 

If any supplier violates Chapter 70, article 10, by either (1) commencing the construction or 
finalizing or attempting to finalize the acquisition of any generation facilities, any transmission 
lines, or any related facilities without first providing notice or obtaining board approval, whichever 
is required, or (2) serving or attempting to serve at retail any customers located in Nebraska or any 
wholesale customers in violation of section 70-1002.02, such construction, acquisition, or service of 
such customers shall be enjoined in an action brought in the name of the State of Nebraska until 
such supplier has complied with Chapter 70, article 10. 

70-1016 
Appeals; procedure. 

An appeal of any final action of the board may be taken to the Court of Appeals. Such 
appeal shall be in accordance with rules provided by law for appeals in civil cases. 

70-1017 
Suppliers; duty to furnish service; disputes submitted to board. 

Any supplier of electricity at retail shall furnish service, upon application, to any applicant 
within the service area of such supplier if it is economically feasible to service and supply the 
applicant. The electric service shall be furnished by the supplier within a reasonable time after the 
application is made. If the supplier and the applicant cannot agree upon any of the terms under 
which service is to be furnished, or if the applicant alleges that the supplier is not treating all 
customers and applicants fairly and without discrimination within the same rate class, the matter 
shall be submitted to the board for hearing and determination. 

70-1018 
Suppliers; disputes over rates; submission to board; hearing; recommendations. 

In the event of any dispute between suppliers concerning rates for service between such 
suppliers which cannot be settled by negotiations, the dispute shall be submitted to the board. The 
board may intervene in any such dispute on its own motion. Upon the submission of such dispute or 
the board’s decision to intervene, the board shall set a time and place for hearing thereon and give 
notice as provided in section 70-1013. Following such hearing the board shall make its 
recommendations for the settlement of such dispute, which recommendations shall be advisory 
only. 



70-1019 
Board; proceedings; compel attendance of witnesses and production of documents; 

contempt proceedings authorized. 

In any proceeding had before it under the provisions of Chapter 70, article 10, the board 
shall have authority, by subpoena, to compel the attendance of witnesses, and the production of any 
books, papers, records, accounts, or other documents which may be necessary to assist in a 
determination of any matter pending before the board. If any person shall disobey any such 
subpoena or refuse to testify concerning any matter regarding which he or she may be lawfully 
interrogated, the district court of Lancaster County, upon application by the board, may compel 
obedience by proceedings for contempt as in the case of disobedience to the requirements of a 
subpoena issued from such court or a refusal to testify therein. 

70-1020 
Board; expenses; assessments levied against suppliers; appointment; collection; interest; 

Nebraska Power Review Fund; created; investment. 

In order to defray the expenses of the Nebraska Power Review Board, there shall be 
imposed upon each public power district, public power and irrigation district, electric membership 
association, electric cooperative company, and municipality having an electric distribution system 
or generation and distribution system, and also upon all registered groups of municipalities, an 
assessment each fiscal year in such sum as shall be determined by the board and approved by the 
Governor. The total of such assessments shall not exceed the expenses of the board which may 
reasonably be anticipated for the fiscal year for which assessment is made and shall be apportioned 
among the various agencies in proportion to their gross income in the preceding calendar year. The 
board shall determine and certify such assessment to each supplier after approval of the board’s 
budget by the Legislature and Governor. The supplier shall remit the amount of its assessment to the 
board within forty-five days after the mailing of the assessment. Any assessment not paid when due 
shall draw interest at a rate equal to the rate of interest allowed per annum under section 45-104.02, 
as such rate may from time to time be adjusted. The proceeds of such assessment shall be remitted 
to the State Treasurer for credit to the Nebraska Power Review Fund, which fund is hereby created 
and which, when appropriated by the Legislature, shall be used to administer the powers granted to 
the Nebraska Power Review Board, except that transfers may be made from the fund to the General 
Fund at the direction of the Legislature. Any money in the Nebraska Power Review Fund available 
for investment shall be invested by the state investment officer pursuant to the Nebraska Capital 
Expansion Act and the Nebraska State Funds Investment Act 

70-1021 
Microwave communication facilities; authorization; procedure; protest; hearing; when. 

After April 24, 1978, except as provided in section 70-1022, a public power district shall not 
construct microwave communication facilities unless such district is authorized to construct and 
operate its own microwave facilities by order of the Nebraska Power Review Board. Before such 
microwave construction is authorized, the Nebraska Power Review Board shall find (1) that in the 
judgment of the board the district is not receiving the required quality of service, and will not within 
a reasonable time receive the required quality of service from the regulated carrier or carriers 
involved, or (2) that the regulated carriers would not provide the required quality of service by the 
same or alternate methods, at the same or lower costs to the district, and (3) that such construction 
would be in the public interest. Upon the filing of an application to construct microwave 
communication facilities under this section, the board shall give notice thereof by mail to any 
regulated carrier or carriers involved. The regulated carrier or carriers involved shall have ten days 
to file specific written protests to such application which shall set forth in detail on what points the 



application is being protested. Upon filing of a protest or protests by the regulated carrier or carriers 
involved, the Nebraska Power Review Board shall set the matter for hearing, except that if no 
protests are filed the board may grant the application without hearing. 

70-1022 
Microwave facilities or system; authorization; when not required. 

Nebraska Power Review Board authorization shall not be required for the following: 
(1) Construction of microwave facilities to be completed in a reasonable time where the 

district has, prior to April 24, 1978, entered into binding contractual obligations with respect to such 
facilities; 

(2) Extensions of fifty miles or less of any single portion of a microwave system if such 
portion was in existence on or before April 24, 1978; or 

(3) The addition of new equipment to modernize or upgrade but not to extend 
microwave facilities. 

70-1024 
Power supply plan; board; powers and duties; special assessment. 

The board shall, prior to October 1, 1981, designate the representative organization 
responsible for the preparation and filing of those reports required pursuant to sections 70-1025 and 
70-1026. The board may utilize a preexisting representative group from the industry if such group is 
willing to perform the task in the prescribed time and manner. The board shall prepare and publish 
the long-range power supply plan itself, if the board determines that no representative group is 
willing to complete such a study or that the product of any group so assembled has substantial 
deficiencies or cannot be completed by the prescribed date. The board shall have the power and 
duty to levy a special assessment in the manner described in section 70-1020 to defray the costs of 
such power supply plans, if the board must produce such power supply plan by itself or with 
consultants. 

70-1025 
Power supply plan; contents; filing; annual report. 

(1) The representative organization shall file with the board a coordinated long-range 
power supply plan containing the following information: 

(a) The identification of all electric generation plants operating or authorized for 
construction within the state that have a rated capacity of at least twenty-five thousand kilowatts; 

(b) The identification of all transmission lines located or authorized for construction 
within the state that have a rated capacity of at least two hundred thirty kilovolts; and 

(c) The identification of all additional planned electric generation and transmission 
requirements needed to serve estimated power supply demands within the state for a period of 
twenty years. 

(2) Beginning in 1986, the representative organization shall file with the board the 
coordinated long-range power supply plan specified in subsection (1) of this section, and the board 
shall determine the date on which such report is to be filed, except that such report shall not be 
required to be filed more often than biennially. 

(3) An annual load and capability report shall be filed with the board by the 
representative organization. The report shall include statewide utility load forecasts and the 
resources available to satisfy the loads over a twenty-year period. The annual load and capability 
report shall be filed on dates specified by the board. 



70-1026 
Power supply plan; research and conservation report; contents. 

The representative organization shall file, at the request of the board but no more often than 
biennially, a research and conservation report, which shall include the following information 
relative to programs enacted by the representative organization and its members: 

(1) Research and development; 
(2) Energy conservation; 
(3) Load management; 
(4) Renewable energy sources; and 
(5) Cogeneration. 

70-1027 
Power supply plan; research and conservation report; board; include data in biennial 

report; hearing. 

The board shall, in its biennial report, include data from any coordinated long-range power 
supply plan or research and conservation report filed with it. Before publishing its biennial report, if 
a coordinated long-range power plan or a research and conservation report has been filed with the 
board in the previous reporting period, the board shall consider, at a public hearing after giving 
notice of such hearing, the coordinated long-range power supply plan or the research and 
conservation report. 

ARTICLE 11: RETAIL ELECTRIC SERVICE  

70-1101 
Declaration of policy. 

It is hereby declared to be the policy of the state to provide for dependable electric service at 
the lowest practical cost to all of the citizens of the state, including the residents of cities and 
villages. 

The maintenance of competing electric systems within such cities or villages results in 
duplication of facilities and personnel and the needless expenditure of public funds by both such 
competing systems; that such needless expenditure for duplicating service by publicly owned 
agencies is not in accord with sound public policy. Whenever such duplicating competition exists in 
any municipality between a public power district organized under the provisions of Chapter 70, 
article 6, and other public agencies, including municipalities, such competition should be eliminated 
in the public interest for economy of operation and lower rates to the consumer. 

70-1102 
Public power districts; agreements with municipalities; operation until January 1, 1972. 

Whenever any public power district organized under Chapter 70, article 6, is engaged in 
competitive retail electric service in any incorporated municipality within this state, with a system 
for the retail sale of electric energy owned by such municipality, such district is hereby directed, 
within one year from October 19, 1963, to enter into appropriate agreements with such municipality 
for the operation by the municipality (1) of the distribution system of the district in the 
municipality; (2) of all its retail business served through such distribution system; and (3) its system 
in all areas over which the municipality has zoning power, including such secondary transmission 
lines as are used in the service of the defined area. Such agreement shall provide for such operation 
by the municipality until January 1, 1972, or such time as such district shall have fully paid or 
accumulated reserves for the payment of all of the bonds or other obligations of the district incurred 
as the cost of construction or the purchase price of such system. 



70-1103 
Public power districts; no impairment of obligation to bondholders; municipal operation; 

books and records; revenue. 

Nothing contained in sections 70-650.01 and 70-1101 to 70-1106 shall in any manner be 
construed so as to impair the obligations of the public power district to the holders of its outstanding 
bonds. The municipalities shall properly operate and maintain such system according to the 
obligations of the district to its bondholders. The municipalities shall maintain and keep separate 
books and records of the operations of the property of the district in the same manner as such books 
and records were kept by the district and shall account and pay to the district the same revenue from 
the property it acquires which the district would have received from the property it transfers to the 
city if the district had remained the operator of such property. 

70-1104 
Public power districts; municipal operation; employees’ rights respected.  

Any municipality assuming the management of the distribution system of any public power 
district under the provisions of sections 70-1101 to 70-1103 shall take over and employ all of the 
employees of the district theretofore operating such property on the same salary, terms and 
conditions as their previous employment, including their rights of seniority, pension and retirement 
plan without prejudice to any of such rights. 

70-1105 
Obligation of public power district to convey to municipality; no election necessary; 

when. 

The provisions of section 70-650.01 shall be and remain in full force and effect with 
reference to the transfer and conveyance of its distribution system by the district as therein required. 
In those cases in which the municipality shall be operating the distribution system of the district, as 
provided in sections 70-1102 to 70-1104 at the time of the retirement of the district’s bonds as 
described in section 70-650.01, no election shall be required as a condition of said transfer to the 
municipality. 

70-1106 
Sections, how construed.  

Sections 70-650.01 and 70-1101 to 70-1106 shall be deemed to be complete within 
themselves, to cover the entire subject to which it relates and to be an independent act. 

ARTICLE 13: ARBITRATION OF DISPUTES  

70-1301 
Statement of policy. 

It is hereby declared to be the public policy of this state to provide adequate electrical 
service at as low overall cost as possible, consistent with sound business practices and, in 
furtherance of such policy, electric service should be provided by nonprofit entities including public 
power districts, public power and irrigation districts, nonprofit electric cooperatives, and 
municipalities. 



70-1302 
Electric rate disputes; legislative determination.  

In order to meet the policies set out in section 70-1301, protect the financial integrity of 
suppliers of electricity at wholesale, avoid imposing a discriminatory burden on purchasers of 
electricity at wholesale, and insure that wholesale rates are adequate, fair, reasonable, and 
nondiscriminatory, it is necessary to provide a method to expeditiously and fairly resolve wholesale 
electric rate disputes, including rate disputes relating to transmission and delivery of electrical 
energy, between the supplier of electrical energy and any and all of its purchasers of electricity at 
wholesale. To carry out such policies, the necessity for the enactment of sections 70-1301 to 
70-1329 is hereby declared to be a matter of legislative determination. 

70-1303 
Wholesale purchaser; payment to supplier; when.  

A purchaser of electricity at wholesale shall pay to the supplier of such electricity the entire 
amount of the charge for such electricity within the time set forth in the power contract between the 
purchaser and supplier or, if no such contract exists or no time is set forth in the contract, within 
thirty days after the date on which the supplier mails the billing to the purchaser. 

70-1304 
Wholesale purchaser; billing; dispute; notice; contents.  

If a purchaser of electricity at wholesale elects to dispute all or any portion of the wholesale 
electric charge established by the supplier, the purchaser shall nevertheless pay the full amount of 
the charge stated in the billing within the time established in section 70-1303 and shall give notice 
in writing to the supplier stating such election. The notice shall fully describe the basis for the 
dispute and set forth a detailed statement of disputed issues and the relief sought by the purchaser. 
Written notice of a dispute concerning a mathematical, metering, or quantity error in the billing 
shall be given by either party to the other within the time set forth in the power contract or, if no 
contract exists or no time is set forth in the contract, within sixty days after the discovery of the 
error. 

70-1305 
Wholesale purchaser; dispute; supplier establish escrow account.  

Upon written demand by the purchaser made at the time of the notice of dispute as provided 
in section 70-1304, the supplier shall, each month, deposit the disputed portion of the monthly 
payment as specified by the purchaser, but not to exceed twenty percent of the total amount billed, 
into an escrow account, in a bank located within the county of the principal place of business of the 
supplier. Such deposits shall be made from the date of the demand until settlement of the dispute as 
provided by sections 70-1301 to 70-1329. The escrow funds shall be invested, to the extent 
possible, in securities of the United States Government and the balance in other insured 
interest-bearing accounts of the bank. 

70-1306 
Unresolved dispute; submitted to arbitration; rules applicable.  

If the dispute remains unresolved forty-five days after the receipt by the supplier of the 
notice in writing of such dispute and payment of the full amount of the charge as provided in 
section 70-1304 has been made, the dispute shall be submitted to arbitration in accordance with 
sections 70-1301 to 70-1329. 

Except as otherwise provided in sections 70-1301 to 70-1329, the Commercial Arbitration 
Rules of the American Arbitration Association, as amended and in effect March 1, 1977, shall be 



used to the extent that they are determined by the arbitration board to be applicable to the 
procedures set forth in sections 70-1301 to 70-1329. The Administrative Fee Schedule contained in 
such rules shall not apply. 

70-1307 
Arbitration board; membership.  

An arbitration board shall be formed to arbitrate the wholesale electric rate dispute in 
conformity with the standards set out in section 70-1302. The arbitration board shall consist of three 
members, one of whom shall be selected by the purchaser, one of whom shall be selected by the 
supplier, and a third shall be selected by the other two arbitrators. 

70-1308 
Arbitrators; disqualifications.  

The arbitrators shall not be employees, agents, or consultants of any party to the dispute and 
shall have no financial or personal interest in the result of the arbitration. 

70-1309 
Arbitration board; appointed; when; manner.  

The arbitration board shall be appointed within ninety days after the receipt of the notice of 
the dispute. Each party shall notify the other in writing of the name and address of the arbitrator 
selected by it within sixty days after receipt of the notice of the dispute. The two arbitrators selected 
by the parties shall notify the parties in writing of the name and address of the third arbitrator 
selected by them. 

70-1310 
Arbitration costs and expenses; how assessed.  

Each of the parties to the dispute shall pay the costs and expenses of the arbitrator selected 
by it together with one-half of the costs and expenses of the third arbitrator and one-half of the costs 
and expenses of the hearing, unless the parties otherwise agree or the arbitration board, in its 
discretion, assesses such costs and expenses, or any part thereof, in a different manner. 

70-1311 
Arbitration board; personnel; hire.  

The arbitration board shall hire an official stenographer to report its hearings and may hire 
an attorney to assist it in ruling on the admissibility of evidence offered and in the preparation of the 
record which will constitute the bill of exceptions in any appeal from the decision of the arbitration 
board and may hire such other personnel as it deems necessary to conduct the hearing. 

70-1312 
Arbitration board; meetings; chairperson; disputed issues.  

The arbitration board shall meet within thirty days of the appointment of the third arbitrator. 
The third arbitrator shall be the chairperson and preside at all meetings and hearings of the 
arbitration board and shall provide notice to the parties at least five days before the first meeting. 
The parties shall meet with the arbitration board at its first meeting for the purpose of clarifying and 
narrowing the specific issues from those set forth in the detailed statement of disputed issues. 



70-1313 
Failure to appoint an arbitrator; effect.  

If a party to the dispute fails or refuses to appoint its arbitrator within the time established in 
section 70-1309, the arbitrator appointed by the other party shall, within ten days after such failure 
apply to the American Arbitration Association for the appointment of the second arbitrator. Within 
ten days after the appointment of the second arbitrator, the two arbitrators so selected shall appoint a 
third arbitrator. 

70-1314 
Arbitration board; proceedings; duties.  

The arbitration board may proceed in the absence of any party who, after due notice, fails to 
appear or obtain a continuance. An award shall not be made without a hearing or based solely on the 
default of a party. The arbitration board shall (1) consider only those matters necessary for the 
resolution of the disputed issues, (2) have no authority to add to, subtract from, or alter the issues 
except as otherwise agreed to by the parties, and (3) not alter or modify any existing contract. 

70-1315 
Supplier; notice to other wholesale purchasers; when.  

The supplier shall give written notice, by certified mail, to its other purchasers at wholesale 
within fifteen days after receipt of the notice of the appointment of the third arbitrator. 

70-1316 
Arbitration board; preliminary written statements; hearing; notice.  

The parties shall submit preliminary written statements to the arbitration board within sixty 
days after the convening of the first meeting of the arbitration board. The arbitration board shall fix 
the time and place for a hearing which shall commence not more than seventy-five days after the 
convening of the first meeting of the arbitration board. The board shall give each party written 
notice of the hearing by certified mail, at least ten days in advance of the hearing, unless the parties 
waive such notice. 

70-1317 
Dispute; production of documents and records; depositions.  

At all times after receipt of the notice of the dispute, each party shall make available to the 
other, for inspection and copying, all documents, data, and records with respect to the dispute for 
the presentation of the matter to the arbitration board. If the parties fail to agree on the production of 
documents and records, the arbitration board shall determine the matter. The parties may also take 
depositions with respect to the dispute. 

70-1318 
Arbitration board; hearing; testimony; evidence; witnesses.  

At the hearing the arbitration board shall hear testimony and receive evidence in person or 
by deposition relating to the dispute and may continue the hearing from time to time. The arbitration 
board shall be bound by the rules of evidence applicable in district court. The arbitration board may 
require a party to submit such evidence as the board may deem necessary or desirable for making its 
decision and the board is authorized to subpoena witnesses and documents. Opportunity shall be 
afforded to both parties to present evidence and cross-examine witnesses. The parties may be 
represented by counsel. 



70-1319 
Arbitration board; hearing; duration.  

The arbitration board shall seek to complete its hearing on the issues submitted to it within 
forty-five days after the commencement of the hearing. The arbitration board may extend the time 
to complete the hearing beyond the forty-five-day period if the board determines that such extension 
is necessary. 

70-1320 
Arbitration board; decision; findings.  

The arbitration board shall render its decision within thirty days after completion of the 
hearing. The decision shall be in writing, be accompanied by findings of fact, and be signed by the 
arbitrators supporting the decision. The findings of fact shall consist of a concise statement of the 
conclusions upon each contested issue of fact. The decision of a majority of the arbitrators shall be 
the decision of the arbitration board. 

70-1321 
Arbitration board; decisions; findings; provided to parties; filed with Nebraska Power 

Review Board.  

A copy of the decision and accompanying findings and conclusions shall be mailed to each 
party and its attorney of record by certified mail. The arbitration board shall file its decision, 
together with all pleadings and exhibits filed with the arbitration board, with the secretary of the 
Nebraska Power Review Board within five days of the date of the decision. 

70-1322 
Escrow account; distribution. 

Within thirty days after the decision of the arbitration board, the funds and investments in 
the escrow account established pursuant to section 70-1305, together with the interest thereon, shall 
be distributed or apportioned in accordance with the decision of the arbitration board. 

70-1323 
Escrow account; deficiency; effect; interest.  

In the event that the escrow and interest thereon are insufficient to satisfy the provisions of 
the arbitration board’s decision, the party liable for such deficiency shall take all actions necessary 
to obtain such funds and make payment thereof, including interest, within thirty days from the date 
of the decision. Interest shall be at the rate set forth in the contract between the parties or in the 
absence of a contract or if no rate of interest is set forth in the contract, at the average rate of interest 
earned by the escrow account established pursuant to section 70-1305. 

70-1324 
Arbitration; time limits; extension.  

Except as otherwise provided in section 70-1326, the parties may, by mutual written 
agreement filed with the arbitration board, extend any of the time limits prescribed in sections 
70-1301 to 70-1329. 

70-1325 
Arbitration board; final decision; appeal.  

The final decision of the arbitration board shall be binding upon the parties. If a party to any 
arbitration proceeding is not satisfied with the decision entered by the arbitration board, such party 



may appeal as provided in section 70-1326 to reverse, vacate, or modify the decision, and such 
decision shall be in abeyance until the appellate court has issued its opinion. 

70-1326 
Arbitration board; decision; reversal, modification, or vacation; procedure.  

The procedure to obtain reversal, modification, or vacation of a decision rendered by the 
arbitration board shall be (1) by filing notice of appeal with the Nebraska Power Review Board 
within thirty days after the date of the filing of the decision with the Nebraska Power Review Board 
as provided in section 70-1321 or (2) by filing with the arbitration board and with the Nebraska 
Power Review Board a motion for rehearing within ten days after the filing of the decision with the 
Nebraska Power Review Board as provided in section 70-1321. If the arbitration board denies the 
motion for rehearing, a notice of appeal must be filed with the arbitration board and with the 
Nebraska Power Review Board within thirty days after the date of the filing by the arbitration board 
with the Nebraska Power Review Board of the decision denying the motion to the party appealing, 
except that when the arbitration board fails to file a decision on the motion for rehearing within 
thirty days after such motion is filed, the appeal to the Court of Appeals may be perfected by filing 
a notice of appeal before the arbitration board files a decision on the motion for rehearing and the 
review shall be the same as if the board had denied the motion for rehearing. Oral arguments on a 
motion for rehearing shall be granted when requested. An appeal shall be deemed perfected and the 
appellate court shall have jurisdiction of the cause when a notice of an appeal has been filed with 
the Nebraska Power Review Board and appeal has been taken in the manner provided by law for 
appeals from the district court in civil cases. 

70-1327 
Appellate court; trial; de novo on the record.  

Trial in the appellate court shall be de novo on the record. Such case shall be advanced in 
the same manner as other causes which involve the public welfare and convenience and shall be set 
for an early hearing. 

70-1328 
Record on appeal.  

The verbatim testimony transcribed by the official stenographer, including all exhibits 
received, shall constitute the bill of exceptions. The decision appealed and the bill of exceptions 
duly certified by the members of the arbitration board shall constitute the complete record on 
appeal. 

70-1329 
Wholesale purchaser; failure or refusal to make payment; supplier; remedies.  

If a purchaser fails or refuses to make payment to the supplier as required by sections 
70-1301 to 70-1329, the supplier may, after a charge remains unpaid thirty days after the due date, 
file suit in the district court in which the supplier or purchaser resides for a writ of mandamus to 
compel payment of the disputed amount, plus interest, pursuant to sections 70-1301 to 70-1329. If 
the court issues a writ of mandamus and the purchaser gives the written notice of disputed issues as 
required by section 70-1304 the matter shall proceed to arbitration as provided by sections 70-1301 
to 70-1329. If the court declines to issue a writ of mandamus, it shall nevertheless retain jurisdiction 
of the matter for the purpose of determining the amount due to the supplier. 



ARTICLE 14: JOINT PUBLIC POWER AUTHORITY ACT  

70-1401 
Act, how cited. 

Sections 70-1401 to 70-1423 shall be known and may be cited as the Joint Public Power 
Authority Act. 

70-1402 
Terms, defined.  

As used in the Joint Public Power Authority Act, unless the context otherwise requires: 
(1) Agency shall mean any public body, authority, or commission which is engaged in 

the generation, transmission, or distribution of electric power and energy and which issues 
indebtedness; 

(2) Bonds shall mean electric revenue bonds, notes, warrants, certificates, or other 
obligations of indebtedness of a joint authority issued under the Joint Public Power Authority Act 
and shall include refunding bonds and notes issued pending permanent revenue bond financing; 

(3) Cost or cost of a project shall mean, but shall not be limited to, the cost of 
acquisition, construction, reconstruction, improvement, enlargement, or extension of any project, 
including the cost of studies, plans, specifications, surveys, and estimates of related costs and 
revenue; the cost of land, land rights, rights-of-way, easements, water rights, fees, permits, 
approvals, licenses, certificates, franchises, and the preparation of applications for and securing the 
same; administrative, legal, engineering, and inspection expenses; financing fees, expenses, and 
costs; working capital; initial fuel costs; interest on the bonds during the period of construction and 
for such reasonable period thereafter as may be determined by the joint authority; establishment of 
reserves; and all other expenditures of the joint authority incidental, necessary, or convenient to the 
acquisition, construction, reconstruction, improvement, enlargement, or extension of any project 
and the placing of such project in operation; 

(4) Governing body shall mean the board of directors of a public power district; 
(5) Joint authority shall mean a public body and body corporate and politic organized in 

accordance with the Joint Public Power Authority Act; 
(6) Public power district shall mean a public power district organized under or subject to 

Chapter 70, article 6; and 
(7) Project shall mean any system or facilities for the generation, transmission, and 

transformation, or any combination thereof, of electric power and energy by any means whatsoever 
including, but not limited to, any one or more electric generating units situated at a particular site or 
any interest in any of the foregoing or any right to the output, capacity, use, or services of such 
units, any system or facilities for the production, storage, or distribution of hydrogen, or any system 
or facilities for the production or distribution of ethanol. 

70-1403 
Legislative findings.  

The Legislature hereby finds and determines that: 
(1) Certain public power districts in this state which are empowered severally to engage 

in the generation, transmission, and distribution of electric power and energy have for many years 
owned and operated systems for the distribution of electric power and energy to customers in their 
respective service areas, have the resources and ability to facilitate the development of a hydrogen 
production and distribution industry, and have the resources and ability to facilitate the development 
of an ethanol production and distribution industry; 



(2) Such public power districts owning electric distribution systems have an obligation 
to provide the inhabitants and customers of the district an adequate, reliable, and economical source 
of electric power and energy in the future; 

(3) In order to enhance the economy within the state, to achieve the economies and 
efficiencies made possible by the proper planning, financing, and location of facilities for the 
generation and transmission of electric power and energy, the production, storage, and distribution 
of hydrogen, and the production and distribution of ethanol which are not practical for any public 
power district acting alone, and to ensure an adequate, reliable, and economical supply of electric 
power and energy, hydrogen, and ethanol to the people of this state, it is desirable for the state to 
authorize public power districts to jointly plan, finance, develop, own, and operate electric 
generation and transmission facilities, hydrogen production, storage, or distribution facilities, and 
ethanol production and distribution facilities appropriate to their needs in order to provide for their 
present and future power requirements for all uses without supplanting or displacing the service at 
retail of other electric suppliers operating in this state; 

(4) In order for public power districts of this state to secure long-term, supplemental, 
short-term, and interim financing for both capital projects and operational purposes, it is also 
desirable to authorize public power districts to join together to create joint authorities which can 
issue revenue bonds and other obligations and make loans to its member public power districts at 
less cost than if the individual public power district secured its own financing; and 

(5) The creation of joint authorities by public power districts which own electric 
distribution systems, hydrogen production, storage, or distribution facilities, and ethanol production 
and distribution facilities for the joint planning, financing, development, ownership, and operation 
of electric generation and transmission facilities, hydrogen production, storage, or distribution 
facilities, and ethanol production and distribution facilities and the issuance of revenue bonds by 
such joint authorities for such purposes as provided by the Joint Public Power Authority Act is for a 
public use and for public purposes and is a means of achieving economies, adequacy, and reliability 
in the generation or transmission of electric power and energy and in the meeting of future needs of 
this state and its inhabitants. 

70-1404 
Public power district; joint project authorized; limitation; study.  

(1) A public power district may plan, finance, develop, acquire, purchase, construct, 
reconstruct, improve, enlarge, own, operate, and maintain an undivided interest as a tenant in 
common in a project situated within or without the state jointly with one or more public power 
districts in this state owning electric distribution facilities, hydrogen production, storage, or 
distribution facilities, or ethanol production or distribution facilities or with any political 
subdivision or agency of this state or of any other state and may make such plans and enter into 
such contracts not inconsistent with the Joint Public Power Authority Act as are necessary or 
appropriate, except that membership of public power districts in a joint authority shall consist only 
of public power districts located within this state. 

(2) Nothing in the Joint Public Power Authority Act shall prevent public power districts 
from undertaking studies to determine whether there is a need for a project or whether such project 
is feasible. 



70-1405 
Creation of joint authority; procedure; resolution; membership; considerations; notice; 

challenge. 

(1) The governing body of two or more public power districts may by resolution 
determine that it is in the best interests of the respective public power districts and their electric 
customers to create a joint authority. Such resolution shall be approved by a majority of the 
members of the governing body of the public power district. Each public power district which will 
be a member of the joint authority must approve for membership every other district that will be a 
member of the joint authority. 

(2) In determining whether or not the creation of a joint authority for such purpose is in 
the best interests of the public power districts and their electric customers, the governing body shall 
take into consideration, but shall not be limited to: 

(a) Whether or not a separate entity may be able to finance the costs of a project or 
projects or provide financing for its members in a more efficient and economical manner; 

(b) Whether or not a better financial market acceptance may result if one entity is 
responsible for issuing all of the bonds required for a project or projects or providing financing for 
its members in a timely and orderly manner; and 

(c) Whether or not savings and other advantages may be obtained by providing a 
separate entity responsible for the acquisition, purchase, construction, ownership, and operation of a 
project or projects or for issuing bonds in order to make loans to its member districts. 

(3) If the proposed creation of a joint authority is found to be in the best interests of two 
or more public power districts, the governing body of each public power district shall cause notice 
of its action to be published once a week for two consecutive weeks in a newspaper of general 
circulation within the operating area of each public power district. Any elector of the district 
affected by the action of the governing body of such public power district may, by action de novo, 
instituted in the district court for the county in which the principal office of such public power 
district is located, within twenty days following the last publication of the prescribed notice, 
challenge the action of the public power district on the grounds that creation of a joint authority is 
not in the best interest of that public power district. 

70-1406 
Proposed joint authority; members; application; Nebraska Power Review Board; duties; 

proof of authority’s establishment. 

(1) Upon fulfilling the requirements set forth in section 70-1405, the governing body of 
each public power district which determines that its participation in the proposed joint authority is 
in its best interest shall by resolution appoint one representative to the proposed joint authority. Any 
two or more representatives so appointed shall file with the Nebraska Power Review Board an 
application signed by a representative of each proposed member public power district setting forth: 

(a) The names of all the proposed member public power districts and their respective 
appointed representatives; 

(b) A certified copy of the resolution of each member public power district determining 
it is in its best interest to participate in the proposed joint authority and the resolution appointing 
such representative; 

(c) The desire that the joint authority be organized as a public body and a body corporate 
and politic under sections 70-1401 to 70-1423; and 

(d) The name which is proposed for the joint authority. 
(2) The Nebraska Power Review Board shall examine the application and shall 

determine whether the application complies with the requirements set forth in subsection (1) of this 
section and that the proposed name of the joint authority is not identical with that of any other 



corporation of the state or any state agency or instrumentality, or so nearly similar as to lead to 
confusion and uncertainty. The Nebraska Power Review Board shall then receive and file the 
application. 

(3) Upon receipt of such application, it shall be the duty of the Nebraska Power Review 
Board at once to make an investigation of the proposed joint authority to determine whether the 
application complies with the requirements set forth in subsection (1) of this section and that the 
proposed name of the joint authority is not identical with the name of any other corporation of the 
state or any state agency or instrumentality, or so nearly similar as to lead to confusion and 
uncertainty. If the board determines that the joint authority is in the best interest of each of the 
public power districts, the board or its successor by its executive board shall, within thirty days of 
receipt of such application, execute a certificate in duplicate, setting forth a true copy of the 
application and declaring that the application has been approved. 

(4) The Nebraska Power Review Board shall immediately cause one copy of the 
certificate to be forwarded to and filed with the Secretary of State and the other one in the office of 
the county clerk of the county where the principal place of business of each member of the joint 
authority is located. Thereupon such joint authority under its designated name shall constitute a 
body politic and corporate. 

(5) In any suit, action, or proceeding involving the validity or enforcement of, or relating 
to, any contract of the joint authority, the joint authority, in the absence of the establishment of 
fraud, shall be conclusively deemed to have been established in accordance with sections 70-1401 
to 70-1423 upon proof of the issuance of the prescribed certificate by the Secretary of State. A copy 
of such certificate, duly certified by the Secretary of State, shall be admissible in evidence in any 
such suit, action, or proceeding, and shall be conclusive proof of the filing and contents of such 
certificate. 

70-1407 
Joint authority; board of directors; appointment; votes; oath; officers; quorum; 

expenses; additional districts; withdrawal; dissolution.  

(1) The management and control of a joint authority shall be vested in a board of 
directors. The governing body of each member public power district of a joint authority shall 
appoint a representative who shall be a director of the joint authority. The representative, at the 
discretion of the public power district, may be an officer or employee of the public power district. 
Each director shall have not less than one vote and may have such additional votes as a two-thirds 
majority of the members of the joint authority shall determine. In determining any such additional 
votes of each director, consideration shall be given to the financial obligations to the joint authority 
of each member. Each director shall serve at the pleasure of the governing body by which he or she 
was appointed. Each appointed director, before entering upon his or her duties, shall take and 
subscribe to an oath before a person authorized by law to administer oaths to execute the duties of 
his or her office faithfully and impartially, and a record of each such oath shall be filed with the 
governing body of the appointing public power district. 

The board of directors of the joint authority shall annually elect, with each representative of 
member public power districts having one vote, one of the directors as chairperson, another as 
vice-chairperson, and another person or persons who may but need not be directors as treasurer, 
secretary, and, if desired, assistant secretary. The office of treasurer may be held by the secretary or 
assistant secretary. The board of directors may also appoint such additional officers as it deems 
necessary. The secretary or assistant secretary of the joint authority shall keep a record of the 
proceedings of the joint authority, and the secretary shall be the custodian of all books, records, 
documents, and papers filed with the joint authority, the minute book or journal of the joint 
authority, and its official seal, in compliance with the provisions of section 70-622. 



A majority of the directors of the joint authority then in office shall constitute a quorum. A 
vacancy on the board of directors of the joint authority shall not impair the right of a quorum to 
exercise all rights and perform all the duties of a joint authority. Any action taken by the joint 
authority under the provisions of sections 70-1401 to 70-1423 may be authorized by resolution at 
any regular or special meeting held pursuant to notice in accordance with the bylaws of the joint 
authority, and each such resolution shall take effect immediately and need not be published or 
posted. Three-fourths of the votes which the directors present are entitled to cast, with a quorum 
present, shall be necessary and sufficient to take any action or to pass any resolution. No director of 
a joint authority shall receive any compensation for the performance of duties provided under 
sections 70-1401 to 70-1423, except that each director may be paid his or her actual and necessary 
expenses incurred while engaged in the performance of such duties. 

(2) After the creation of a joint authority, any other public power district may become a 
member (a) upon application to such joint authority, and (b) with the unanimous consent of the 
members of the joint authority evidenced by the resolutions of their respective governing bodies. 
Notice of additional members shall be given to the Secretary of State and the Nebraska Power 
Review Board. 

(3) Any public power district may withdraw from the joint authority at any time, except 
that all contractual rights acquired and contractual obligations incurred by a public power district 
while such public power district was a member shall remain in full force and effect. 

Whenever the board of directors of a joint authority and the governing body of each of its 
member public power districts shall by resolution determine that the purposes for which the joint 
authority was formed have been substantially fulfilled and that all bonds issued and all other 
obligations incurred by the joint authority have been fully paid or satisfied, such board of directors 
and governing bodies may declare the joint authority to be dissolved. On the effective date of such 
resolution, the title to all funds and other property owned by the joint authority at the time of such 
dissolution shall vest in the member public power districts of the joint authority as provided in 
sections 70-1401 to 70-1423 and the bylaws of the joint authority. 

70-1408 
Joint authority; executive committee; creation; exercise powers of board. 

The board of directors of a joint authority may create an executive committee the 
composition of which shall be set forth in the bylaws of the joint authority. The executive 
committee shall have and shall exercise the powers and authority of the board of directors during 
intervals between the board’s meetings in accordance with the board’s bylaws, rules, motions, or 
resolutions. The terms of office of the members of the executive committee and the method of 
filling vacancies shall be fixed by the bylaws of the joint authority. 

70-1409 
Joint authority; rights and powers; enumerated.  

Each joint authority shall have all the rights and powers necessary or convenient to carry out 
and effectuate the purposes and provisions of the Joint Public Power Authority Act including, but 
not limited to, the right and power: 

(1) To adopt bylaws for the regulation of the affairs and the conduct of its business and 
to prescribe rules, regulations, and policies in connection with the performance of its functions and 
duties; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To maintain an office at such place or places as it may determine; 
(4) To sue and be sued in its own name and to plead and be impleaded; 



(5) To receive, administer, and comply with the conditions and requirements respecting 
any gift, grant, or donation of any property or money; 

(6) To acquire by purchase, lease, gift, or otherwise, or to obtain options for the 
acquisition of, any property, real or personal, improved or unimproved, including an interest in land 
less than an interest in fee; 

(7) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant options for any 
such purposes with respect to, any real or personal property or interest in such property; 

(8) To pledge or assign any money, rents, charges, or other revenue and any proceeds 
derived by the joint authority from the sales of property, insurance, or condemnation awards; 

(9) To issue bonds of the joint authority for the purpose of providing funds for any of its 
corporate purposes; 

(10) To authorize the construction, operation, or maintenance of any project or projects 
by any person, firm, or corporation, including political subdivisions and agencies of any state or of 
the United States; 

(11) To acquire by negotiated purchase or lease an existing project, a project under 
construction, or other property, either individually or jointly, with one or more public power 
districts in this state or with any political subdivisions or agencies of this state or any other state or 
with other joint authorities created pursuant to the Joint Public Power Authority Act; 

(12) To dispose of by negotiated sale or lease an existing project, a project under 
construction, or other property, either individually or jointly, with one or more public power 
districts in this state, with any political subdivisions or agencies of this state or any other state or, 
with other joint authorities created pursuant to the Joint Public Power Authority Act, except that no 
such sale or lease of any project located in this state shall be made to any private person, firm, or 
corporation engaged in the business of generating, transmitting, or distributing electricity for profit; 

(13) To fix, charge, and collect rents, rates, fees, and charges for electric power or energy, 
hydrogen, or ethanol and other services, facilities, and commodities sold, furnished, or supplied 
through any project; 

(14) To generate, produce, transmit, deliver, exchange, purchase, or sell for resale only 
electric power or energy, to produce, store, deliver, or distribute hydrogen for use in fuel processes, 
or to produce, deliver, or distribute ethanol and to enter into contracts for any or all such purposes, 
subject to sections 70-1410 and 70-1413; 

(15) To negotiate and enter into contracts for the purchase, exchange, interchange, 
wheeling, pooling, or transmission of electric power and energy with any public power district, any 
other joint authority, any political subdivision or agency of this state or any other state, any electric 
cooperative, or any municipal agency which owns electric generation, transmission, or distribution 
facilities in this state or any other state; 

(16) To negotiate and enter into contracts for the sale or use of electric power and energy, 
hydrogen, or ethanol with any joint authority, electric cooperative, any political subdivision or 
agency or any public or private electric utility of this state or any other state, any joint agency, 
electric cooperative, municipality, public or private electric utility, or any state or federal agency or 
political subdivision, subject to sections 70-1410 and 70-1413; 

(17) To make and execute contracts and other instruments necessary or convenient in the 
exercise of the powers and functions of the joint authority under the Joint Public Power Authority 
Act, including contracts with persons, firms, corporations, and others; 

(18) To apply to the appropriate agencies of the state, the United States, or any other state 
and to any other proper agency for such permits, licenses, certificates, or approvals as may be 
necessary to construct, maintain, and operate projects in accordance with such licenses, permits, 
certificates, or approvals, and to obtain, hold, and use the same rights granted in any licenses, 
permits, certificates, or approvals as any other person or operating unit would have under such 
documents; 



(19) To employ engineers, architects, attorneys, appraisers, financial advisors, and such 
other consultants and employees as may be required in the judgment of the joint authority and to fix 
and pay their compensation from funds available to the joint authority. The joint authority may 
employ technical experts and such other officers, agents, and employees as it may require and shall 
assess their qualifications, duties, compensation, and term of office. The board may delegate to one 
or more of the joint authority’s employees or agents such powers and duties as the board may deem 
proper; 

(20) To make loans or advances for long-term, supplemental, short-term, and interim 
financing for both capital projects and operational purposes to those member districts on such terms 
and conditions as the board of directors of the joint authority may deem necessary and to secure 
such loans or advances by assignment of revenue, receivables, or other sums of the member district 
and such other security as the board of directors of the joint authority may determine; and 

(21) To sell or lease its dark fiber pursuant to sections 86-574 to 86-578. 
Any joint authority shall have the same power of eminent domain as the public power 

districts have under section 70-670. 

70-1410 
Joint authority; statutory restrictions applicable; when. 

Any joint authority created pursuant to sections 70-1401 to 70-1423 which is itself engaged 
in the generation, transmission, or sale of electrical energy, at wholesale or retail, or which is itself 
engaged in the construction, maintenance, expansion, improvement, or operation of a power 
generating plant or other facility for the production or transmission of electrical energy shall comply 
with the restrictions contained in Chapter 70, articles 10 and 13, and the provisions of sections 
70-624 to 70-680. 

70-1411 
Joint authority; annual audit. 

Any joint financing authority created pursuant to sections 70-1401 to 70-1423 shall be 
required to submit to an annual audit in the same manner as a public power district pursuant to 
sections 70-623 to 70-623.03. 

70-1412 
Joint authority member; power and energy contracts; conditions; payments; member; 

furnish authority money, property, and services; authority; lend member funds. 

(1) Any public power district which is a member of the joint authority may contract to 
buy from the joint authority power and energy required for its present or future requirements, 
including the capacity and output of one or more specified projects. As the creation of a joint 
authority is an alternative method whereby a public power district may obtain the benefits and 
assume the responsibilities of ownership in a project, any such contract may provide that the public 
power district so contracting shall be obligated to make the payments required by the contract 
whether or not a project is completed, operable, or operating notwithstanding the suspension, 
interruption, interference, reduction, or curtailment of the output of a project or the power and 
energy contracted for, and that such payments under the contract shall not be subject to any 
reduction, whether by offset or otherwise, and shall not be conditioned upon the performance or 
nonperformance of the joint authority or any other member of the joint authority under the contract 
or any other instrument. Any contract with respect to the sale or purchase of capacity or output of a 
project entered into between a joint authority and its member public power districts may also 
provide that if one or more of such public power districts shall default in the payment of its or their 
obligations with respect to the purchase of such capacity or output, then the remainder of the 



member public power districts, which are purchasing capacity and output under the contract, shall 
be required to accept and pay for and shall be entitled proportionately to use or otherwise dispose of 
the capacity or output which was to be purchased by the defaulting public power district. 

Any such contracts with respect to the sale or purchase of capacity, output, power, or energy 
from a project may extend for a period not exceeding fifty years from the date a project is estimated 
to be placed in normal continuous operation; and the execution and effectiveness of such contract 
shall not be subject to any authorizations or approvals by the state or any agency, commission, or 
instrumentality, or political subdivision thereof. 

(2) Payments by a public power district under any contract for the purchase of capacity 
and output from a joint authority shall be made from the revenue derived from the ownership and 
operation of the electric system of such public power district. A public power district shall be 
obligated to fix, charge, and collect rents, rates, fees, and charges for electric power and energy and 
other services, facilities, and commodities sold, furnished, or supplied through its electric system 
sufficient to provide revenue adequate to meet its obligations under any such contract and to pay 
any and all other amounts payable from or constituting a charge and lien upon such revenue, 
including amounts sufficient to pay the principal of and interest on bonds, if any, issued by the 
public power district for purposes related to its electric system. 

(3) Any public power district which is a member of a joint authority may furnish the 
joint authority with money derived from the ownership and operation of its electric system or 
facilities and provide the joint authority with personnel, equipment, and property, both real and 
personal. Any public power district may also provide any services to a joint authority. 

(4) Any member of a joint authority may contract for, advance, or contribute funds 
derived solely from the ownership and operation of its electric system or facilities to a joint 
authority as may be agreed upon by the joint authority and the member, and the joint authority shall 
repay such advances or contributions from proceeds of bonds, from operating revenue, or from 
other funds of the joint authority, together with interest at a rate agreed upon by the member and the 
joint authority. 

(5) The joint authority may advance and lend to its members funds derived from the 
issuance of its bonds as may be agreed upon by the joint authority and the member, and such 
member shall repay such advances or contributions together with interest at a rate agreed upon by 
the members and the joint authority.  

70-1413 
Joint authority project; sale of excess capacity; limitations; applicability. 

Excess capacity or output of a project not then required by any of the members of a joint 
authority shall be first offered for sale or exchange pursuant to section 70-626.01. Any sale of 
available capacity and energy from the joint authority’s project shall only be for the period required 
for the joint authority to fully utilize the amount of capacity and energy originally purchased in the 
project. The limitations provided in this section shall not apply to the temporary sale of excess 
capacity and energy without the state in cases of emergency or when required to fulfill obligations 
under any pooling or reserve-sharing agreements, except that sales of excess capacity or output of a 
project to electric cooperatives, electric or public utilities, and other persons, the interest on whose 
securities and other obligations is not exempt from taxation by the federal government, shall not be 
made in such amounts, for such periods of time, and under such terms and conditions as will cause 
the interest on bonds issued to finance the cost of a project to become taxable by the federal 
government. This section shall not apply to sales of ethanol or hydrogen. 



70-1414 
Joint authority; issue bonds; pledge revenue; restrictions. 

A joint authority may issue bonds and pledge the revenue, or any portion thereof, derived or 
to be derived from all or any of its projects, and any additions and improvements to or extensions of 
such projects, or contributions or advances from or loans to its members to pay for the principal and 
interest of such bonds. Bonds of a joint authority shall be authorized by resolution adopted by its 
board of directors. Any bonds so issued shall be subject to the restrictions contained in sections 
70-644 to 70-648. 

70-1415 
Joint authority projects; bonds; issuance; proceeds; uses. 

(1) No joint authority shall undertake any project required to be financed, in whole or in 
part, with the proceeds of bonds without the approval of two-thirds of its members. A joint authority 
is hereby authorized to issue at one time or from time to time its bonds to pay all or any part of the 
cost of any of the authorized purposes. The principal of, premium, if any, and the interest on such 
bonds shall be payable solely from the funds provided for such payment. The bonds of each issue 
may be sold at public or private sale, may be sold at such price, and shall bear interest at such rate 
or rates, as may be determined by the board of directors of the joint authority. The bonds of each 
issue shall be dated and shall mature in such amounts and at such time or times, not exceeding fifty 
years from their respective date or dates, as may be determined by the board of directors of the joint 
authority and may be made redeemable before maturity at such price or prices and under such terms 
and conditions as may be fixed by the board of directors of the joint authority prior to issuing the 
bonds. The board of directors of the joint authority shall determine the form and the manner of 
execution of the bonds, including any interest coupons to be attached, and shall fix the 
denomination or denominations of the bonds and the place or places of payment of principal and 
interest, which may be at any bank or trust company within or without the state. In case any officer 
whose signature or a facsimile of whose signature shall appear on any bonds or coupons shall cease 
to be such officer before the delivery of such bonds, such signature or such facsimile shall 
nevertheless be valid and sufficient for all purposes as if he or she had remained in office until such 
delivery. The board of directors of the joint authority may also provide for the authentication of the 
bonds by a trustee or fiscal agent. The bonds may be issued in coupon or in fully registered form, or 
both, as the directors of the joint authority may determine, and provisions may be made for the 
registration of any coupon bonds as to principal alone and also as to both principal and interest, and 
for the reconversion into coupon bonds of any bonds registered as to both principal and interest, and 
for the interchange of registered and coupon bonds. 

(2) The proceeds of the bonds of each issue shall be used solely for the purposes for 
which such bonds have been issued, and shall be disbursed in such manner and under such 
restrictions, if any, as the board of directors of the joint authority may provide in the resolution 
authorizing the issuance of such bonds or in any trust agreement securing the same. The joint 
authority may issue interim receipts or temporary bonds, with or without coupons, exchangeable for 
definitive bonds when such bonds shall have been executed and are available for delivery. The joint 
authority may also provide for the replacement of any bonds which shall have become mutilated or 
shall have been destroyed or lost. 

(3) Bonds may be issued under sections 70-1401 to 70-1423 without obtaining the 
consent or approval of the state or any political subdivision or any agency, commission, or 
instrumentality thereof. 



70-1416 
Bonds; secured by trust agreement; covenants authorized. 

In the discretion of the board of directors of the joint authority, any bonds issued under the 
Joint Public Power Authority Act may be secured by a trust agreement by and between the joint 
authority and a corporate trustee, which may be any trust company or bank having the powers of a 
trust company within or without the state. Such trust agreement or the resolution providing for the 
issuance of such bonds may contain such provisions for protecting and enforcing the rights and 
remedies of the bondholders and of the trustee as may be reasonable and proper and not in violation 
of law and may restrict the individual right of action by bondholders. The trust agreement or the 
resolution providing for the issuance of such bonds may contain covenants including, but not 
limited to, the following: 

(1) The pledge of all or any part of the revenue derived or to be derived from the project 
or projects to be financed by the bonds or from the electric system or facilities, hydrogen 
production, storage, or distribution facilities, or ethanol production or distribution facilities of a 
joint authority; 

(2) The rents, rates, fees, and charges to be established, maintained, and collected and 
the use and disposal of revenue, gifts, grants, and funds received or to be received by the joint 
authority; 

(3) The setting aside of reserves and the investment, regulation, and disposition of such 
reserves; 

(4) The custody, collection, securing, investment, and payment of any money held for 
the payment of bonds; 

(5) Limitations or restrictions on the purposes to which the proceeds of sale of bonds to 
be issued may be applied; 

(6) Limitations or restrictions on the issuance of additional bonds, the terms upon which 
additional bonds may be issued and secured, or the refunding of outstanding or other bonds; 

(7) The procedure, if any, by which the terms of any contract with bondholders may be 
amended, the percentage of bonds the holders of which must consent to, and the manner in which 
such consent may be given; 

(8) Events of default and the rights and liabilities arising from such default, the terms 
and conditions upon which bonds issued under the Joint Public Power Authority Act shall become 
or may be declared due before maturity, and the terms and conditions upon which such declaration 
and its consequences may be waived; 

(9) The preparation and maintenance of a budget; 
(10) The retention or employment of consulting engineers, independent auditors, and 

other technical consultants; 
(11) Limitations on or the prohibition of free service to any person, firm, or corporation, 

public or private; 
(12) The acquisition and disposal of property, except that no project or part of such 

project shall be mortgaged by such trust agreement or resolution, except that the same may be 
mortgaged in the same manner as provided for a public power district by section 70-644; 

(13) Provisions for insurance and for accounting reports and the inspection and audit of 
such reports; and 

(14) The continuing operation and maintenance of the project. 



70-1417 
Directors; establish rates and fees; limitation; pledge; lien. 

A two-thirds majority vote of the directors of the joint authority present, with each member 
casting the number of votes to which he or she is entitled, is authorized to fix, charge, and collect 
rents, rates, fees, and charges for electric power and energy, hydrogen, ethanol, and other services, 
related to the generation, transmission, and sale of electric energy, to the production, storage, or 
distribution of hydrogen, or to the production or distribution of ethanol. For so long as any bonds of 
a joint authority are outstanding and unpaid, the rents, rates, fees, and charges shall be so fixed as to 
provide revenue at least sufficient, together with other available funds, to pay all costs of and 
charges and expenses in connection with the proper operation and maintenance of its projects and 
all necessary repairs, replacements, or renewals of such projects, to pay when due the principal of, 
premium, if any, and interest on all bonds payable from such revenue, to create and maintain 
reserves and comply with such covenants as may be required by any resolution or trust agreement 
authorizing and securing bonds, and to pay any and all amounts which the joint authority may be 
obligated to pay from such revenue by law or contract. 

Any pledge made by a joint authority pursuant to the Joint Public Power Authority Act shall 
be valid and binding from the date the pledge is made. The revenue, securities, and other money so 
pledged and then held or thereafter received by the joint authority or any fiduciary shall 
immediately be subject to the lien of the pledge without any physical delivery of such pledge or 
further act, and the lien of the pledge shall be valid and binding as against all parties having claims 
of any kind in tort, contract, or otherwise against the member district or joint authority without 
regard to whether such parties have notice of such lien. 

70-1418 
Funds from bond issuance; investment authorized; conditions. 

The resolution authorizing the bonds of any issue or the trust agreement securing such bonds 
may provide that any of such money may be temporarily invested and reinvested pending 
disbursements of such money in such securities and other investments as shall be provided in such 
resolution or trust agreement, and shall provide that any bank or trust company with which such 
money shall be deposited shall act as trustee of such money and shall hold and apply the same for 
purposes pursuant to this section, subject to such regulation as sections 70-1401 to 70-1423 and 
such resolution or trust agreement may provide. 

70-1419 
Bondholder; trustee; enforcement of rights. 

Any holder of bonds issued under sections 70-1401 to 70-1423 or any of the coupons 
appertaining thereto, and the trustee under any trust agreement, except to the extent the rights 
pursuant to this section may be restricted by such trust agreement or the resolution authorizing the 
issuance of such bonds, may, either at law or in equity, by suit, action, mandamus, or other 
proceeding, protect and enforce any and all rights under the laws of the state or granted in sections 
70-1401 to 70-1423, or, to the extent permitted by law, under such trust agreement or resolution 
authorizing the issuance of such bonds or under any agreement or other contract executed by the 
joint authority pursuant to sections 70-1401 to 70-1423, and may enforce and compel the 
performance of all duties required by sections 70-1401 to 70-1423 or by such trust agreement or 
resolution to be performed by any joint authority or member district or by any officer of such joint 
authority, including the fixing, charging, and collecting of rents, rates, fees, and charges. 



70-1420 
Refunding bonds; issuance; conditions. 

A joint authority is hereby authorized to provide by resolution for the issuance of refunding 
bonds of the joint authority for the purpose of refunding any bonds then outstanding, in advance of 
their maturity or earlier redemption date, which shall have been issued under sections 70-1401 to 
70-1423, including the payment of any redemption premium on such bonds and any interest accrued 
or to accrue to the date of redemption of such bonds. The issuance of such bonds, the maturities, 
and other details of such bonds, the rights of the holders of such bonds, and the rights, duties, and 
obligations of the joint authority in respect to the same shall be governed by the appropriate 
provisions of sections 70-1401 to 70-1423 which relate to the issuance of bonds. 

70-1421 
Board of directors; grants-in-aid and loans; authorized; powers. 

The board of directors of a joint authority is hereby authorized to make application and to 
enter into contracts for and to accept grants-in-aid and loans from the federal and state governments 
and their agencies for planning, acquiring, constructing, expanding, maintaining, and operating any 
project or facility, or participating in any research or development program, or performing any 
function which such joint authority may be authorized by general or local law to provide or 
perform. 

In order to exercise the authority granted by this section, the board of directors of a joint 
authority may: 

(1) Enter into and carry out contracts with the state or federal government or any agency 
or institution thereof under which such government, agency, or institution grants financial or other 
assistance to the joint authority; 

(2) Accept such assistance or funds as may be granted or loaned by the state or federal 
government with or without such a contract; 

(3) Agree to and comply with any reasonable conditions which are imposed upon such 
grants or loans; and 

(4) Make expenditures from any funds so granted. 

70-1422 
Sections, supplemental to other provisions. 

Sections 70-1401 to 70-1421 shall be deemed to provide an additional, alternative, and 
complete method for the doing of the things authorized thereby and shall be deemed and construed 
to be supplemental and additional to powers conferred by existing laws, and shall not be regarded as 
in degradation of any powers not existing, except that insofar as provisions of sections 70-1401 to 
70-1423 are inconsistent with the provisions of any other special or local law, the provisions of 
sections 70-1401 to 70-1423 shall be controlling. Nothing in sections 70-1401 to 70-1423 shall be 
construed to authorize the issuance of the bonds for the purpose of financing facilities to be owned 
wholly or in part by any private corporation. 

70-1423 
Sections, how construed. 

In order to effectuate the purposes and policies prescribed in sections 70-1401 to 70-1423, 
the provisions of sections 70-1401 to 70-1423 shall be liberally construed. 



ARTICLE 15: SUPPLIERS OF ELECTRIC POWER AND ENERGY 

70-1501 
Statement of policy. 

It is the public policy of this state to provide its citizens with adequate electric service at as 
low an overall cost as possible, consistent with sound business practices, and in furtherance of such 
policy it is necessary to avoid and eliminate conflict and competition among and between suppliers 
of electric power and energy and to avoid duplication of facilities and resources which result from 
such conflict and competition. 

70-1502 
Suppliers; agreements authorized. 

In furtherance of the policy of this state as set forth in section 70-1501, suppliers of electric 
power and energy, including public power districts, nonprofit corporations, public power and 
irrigation districts, individual municipalities, registered groups of municipalities, public 
corporations, electric membership associations, cooperatives, and any other entities, are authorized 
to enter into written agreements between or among themselves which (1) prohibit, limit, or set 
conditions on the right of any party to the agreement to sell power and energy at wholesale to any 
entity which is then or thereafter served by another party to the agreement or to any entity listed in 
the agreement as a customer of another party to the agreement or (2) require any party to the 
agreement which sells power and energy at wholesale to any entity which is then or thereafter 
served by another party to the agreement or to any entity listed in the agreement as a customer of 
another party to the agreement to purchase power and energy from another party to the agreement. 

70-1503 
Agreement; Nebraska Power Review board; approval required; procedure. 

Before any agreement made pursuant to section 70-1502 or amendment to such agreement 
shall become effective, it shall be submitted to and approved by the Nebraska Power Review Board. 
When requested to approve such agreement or amendment, the Nebraska Power Review Board shall 
determine whether such agreement or amendment is in furtherance of the public policy of this state 
as set forth in section 70-1501. The board may make such investigation as it determines is 
necessary, give ten days’ notice by mail to such alternate power suppliers as it deems affected by 
the agreement or amendment, and hold a hearing if it determines one to be desirable. At the 
conclusion of its investigation, the Nebraska Power Review Board shall approve the agreement or 
amendment unless it determines that the agreement or amendment cannot be reasonably expected to 
fulfill the purposes of sections 70-1501 to 70-1505. The purpose of this section is to promote and 
encourage the making of agreements pursuant to section 70-1502. 

70-1504 
Agreement; dispute; hearing. 

In the event of any disagreement arising among the parties to an agreement authorized by 
sections 70-1501 to 70-1505 which cannot be settled by negotiations, the dispute may be submitted 
to the Nebraska Power Review Board. Upon the submission of any such disagreement to the board, 
the board shall set a time and place for hearing thereon and give notice as provided in section 
70-1013. Following such hearing, the board shall make its recommendations for the settlement of 
such disagreement, which recommendations shall be advisory only. 



70-1505 
Supplier; competition and antitrust provisions; exemption. 

In the exercise of the powers granted in sections 70-1501 to 70-1505 and in Chapter 70, 
article 10, to execute agreements authorized by sections 70-1501 to 70-1505 or other agreements 
authorized by Chapter 70, article 10, a supplier of electric power and energy shall be exempt from 
any law, rule, or regulation of this state regulating competition. It is intended that a supplier of 
electric power and energy carrying out the activities described by an agreement authorized by 
sections 70-1501 to 70-1505 or any other agreement authorized by Chapter 70, article 10, receive 
full exemption and immunity from state and federal antitrust laws in light of the public purposes 
and regulatory provisions of sections 70-1501 to 70-1505. 

ARTICLE 16: DENIAL OR DISCONTINUANCE OF UTILITY SERVICE  

70-1601 
Applicant for service; denial prohibited, when. 

No applicant for the services of a public or private utility company furnishing water, natural 
gas, or electricity at retail in this state shall be denied service because of unpaid bills for similar 
service which are not collectible at law because of statutes of limitations or discharge in bankruptcy 
proceedings. 

70-1602 
Domestic subscriber, defined.  

As used in sections 70-1603 to 70-1615, unless the context otherwise requires, domestic 
subscriber shall not include municipalities, cities, villages, political subdivisions, companies, 
corporations, partnerships, limited liability companies, or businesses of any nature. 

70-1603 
Municipal utility; owned and operated by a village; discontinuance of service; notice; 

procedure. 

No municipal utility owned and operated by a village furnishing water, natural gas, or 
electricity at retail in this state shall discontinue service to any domestic subscriber for nonpayment 
of any past-due account unless such utility first gives written notice by mail to any subscriber whose 
service is proposed to be terminated at least seven days prior to termination. 

70-1604 
Municipal utility; owned and operated by a village; discontinuance of service; conference; 

notice; procedure. 

Prior to the discontinuance of service to any domestic subscriber by a municipal utility 
owned and operated by a village, the domestic subscriber, upon request, shall be provided a 
conference with the board of trustees of the village. A municipal utility owned and operated by a 
village shall not be subject to sections 70-1608 to 70-1614, but the board of trustees shall establish a 
procedure to resolve utility bills when a conference is requested by a domestic subscriber. The 
procedure shall be in writing and a copy of such procedure shall be furnished upon the request of 
any domestic subscriber. The board of trustees shall notify the domestic subscriber of the time, 
place, and date scheduled for such conference. 



70-1605 
Discontinuance of service; notice; procedure. 

No public or private utility company, other than a municipal utility owned and operated by a 
village, furnishing water, natural gas, or electricity at retail in this state shall discontinue service to 
any domestic subscriber for nonpayment of any past-due account unless the utility company first 
gives notice to any subscriber whose service is proposed to be terminated. Such notice shall be 
given in person, by first-class mail, or by electronic delivery, except that electronic delivery shall 
only be used if the subscriber has specifically elected to receive such notices by electronic delivery. 
If notice is given by first-class mail or electronic delivery, such notice shall be conspicuously 
marked as to its importance. Service shall not be discontinued for at least seven days after notice is 
sent or given. Holidays and weekends shall be excluded from the seven days. 

70-1606 
Discontinuance of service; notice; contents. 

The notice required by section 70-1605 shall contain the following information: 
(1) The reason for the proposed disconnection; 
(2) A statement of intention to disconnect unless the domestic subscriber either pays the 

bill or reaches an agreement with the utility regarding payment of the bill; 
(3) The date upon which service will be disconnected if the domestic subscriber does not 

take appropriate action; 
(4) The name, address, and telephone number of the utility’s employee or department to 

whom the domestic subscriber may address any inquiry or complaint; 
(5) The domestic subscriber’s right, prior to the disconnection date, to request a 

conference regarding any dispute over such proposed disconnection; 
(6) A statement that the utility may not disconnect service pending the conclusion of the 

conference; 
(7) A statement to the effect that disconnection may be postponed or prevented upon 

presentation of a duly licensed physician’s certificate which shall certify that a domestic subscriber 
or resident within such subscriber’s household has an existing illness or handicap which would 
cause such subscriber or resident to suffer an immediate and serious health hazard by the 
disconnection of the utility’s service to that household. Such certificate shall be filed with the utility 
within five days of receiving notice under this section and will prevent the disconnection of the 
utility’s service for a period of thirty days from such filing. Only one postponement of 
disconnection shall be allowed under this subdivision for each incidence of nonpayment of any 
past-due account; 

(8) The cost that will be borne by the domestic subscriber for restoration of service; 
(9) A statement that the domestic subscriber may arrange with the utility for an 

installment payment plan; 
(10) A statement to the effect that those domestic subscribers who are welfare recipients 

may qualify for assistance in payment of their utility bill and that they should contact their 
caseworker in that regard; and 

(11) Any additional information not inconsistent with this section which has received 
prior approval from the board of directors or administrative board of any utility. 

70-1607 
Discontinuance of service; third-party notice. 

Each utility subject to section 70-1603 or 70-1605 shall establish a third-party notice 
procedure for the notification of a designated third party of any proposed discontinuance of service 
and shall advise its subscribers, including new subscribers, of the availability of such procedures. 



70-1608 
Discontinuance of service; dispute; conference. 

A domestic subscriber may request a conference in regard to any dispute over a proposed 
discontinuance of service before an employee designated by the utility to hear such matters. The 
employee designated by the utility shall hear and decide all matters disputed by domestic 
subscribers. The subjects to be heard shall include matters relating to a disputed bill. 

70-1609 
Discontinuance of service; dispute; statement; effect. 

A domestic subscriber may dispute the proposed discontinuance of water, natural gas, or 
electricity by notifying the utility with a written statement that sets forth the reasons for the dispute 
and the relief requested. If a statement has been made by the subscriber, a conference shall be held 
before the utility may discontinue service. 

70-1610 
Conference; employee; duties.  

Upon notice to the employee designated by the utility of any request for a conference by a 
domestic subscriber, the employee shall: 

(1) Notify the domestic subscriber, in writing, of the time, place, and date scheduled for 
the conference; and 

(2) Hold a conference within fourteen days of the receipt of the domestic subscriber’s 
request. Such conference shall be informal and not governed by the Nebraska Evidence Rules. If the 
employee determines at the conference that the domestic subscriber did not receive proper notice or 
was denied any other right afforded under sections 70-1605 to 70-1615, the employee shall recess 
and continue the conference at such time as the subscriber has been afforded his or her rights. 
Failure of a domestic subscriber to attend a scheduled conference shall relieve the utility of any 
further action prior to the discontinuance of service. If a domestic subscriber contacts the utility 
prior to the scheduled conference and demonstrates that failure to attend is for a legitimate reason, 
the utility shall make a reasonable effort to reschedule the conference. 

70-1611 
Conference; employee; decision to terminate service; when. 

The employee of the utility shall, based solely on the evidence presented at the conference, 
affirm, reverse, or modify any decision by the utility involving a disputed bill which results in a 
threatened termination of utility service. The employee shall allow termination of utility service 
only as a measure of last resort after the utility has exhausted all other remedies less drastic than 
termination. 

70-1612 
Appeal; hearing; procedure. 

Any domestic subscriber may appeal an adverse decision of the utility employee to a 
management office designated by the utility or to the utility board when designated by the utility. 
Each utility shall establish a hearing procedure to resolve utility bills appealed by domestic 
subscribers. The procedure shall be in writing and a copy of such procedure shall be furnished upon 
the request of any domestic subscriber. Such appeal shall be filed with the management office or 
utility board within the time specified in the procedures established by the utility. Nothing in 
sections 70-1602 to 70-1615 shall prohibit any utility from providing such additional stages of 
appeal as it may deem appropriate. 



70-1613 
Appeal; hearing; domestic subscriber; rights. 

At any hearing held pursuant to section 70-1612, the domestic subscriber may: 
(1) Be represented by legal counsel or other representative or spokesperson; 
(2) Examine and copy, not less than three business days prior to such hearing, the 

utility’s file and records pertaining to all matters directly relevant to the dispute or utilized in any 
way by the utility in reaching the decision to propose termination or to take other action which is 
the subject of the hearing; 

(3) Present witnesses and offer evidence; 
(4) Confront and cross-examine such other witnesses as may appear and testify at the 

hearing; and 
(5) Make or have made a record of the proceedings at his or her own expense. 

70-1614 
Appeal; hearing; management office; duties. 

In any appeal filed pursuant to section 70-1612, the management office designated by the 
utility shall notify the domestic subscriber of the time, place, and date scheduled for such hearing. 
The notice requirements, hearing procedures, and other rights of domestic subscribers shall be set 
forth in the procedures established under sections 70-1612 and 70-1613. 

70-1615 
Sections; not applicable; when. 

Sections 70-1602 to 70-1614 shall not apply to any disconnections or interruptions of 
services made necessary by the utility for reasons of repair or maintenance or to protect the health 
or safety of the domestic subscriber or of the general public. 

ARTICLE 17: PURCHASE AGREEMENTS  

70-1701 
Terms, defined.  

(1) Power has the same meaning as in section 70-601; and 
(2) Public entity means a municipality, a registered group of municipalities, a public 

power district, a public power and irrigation district, an electric cooperative, an electric membership 
association, a joint entity formed under the Interlocal Cooperation Act, a joint public agency formed 
under the Joint Public Agency Act, an agency formed under the Municipal Cooperative Financing 
Act, or any other governmental body or subdivision of government. 

70-1702 
Purchase agreement; contents. 

Notwithstanding any other provision of Nebraska law, any public entity may enter into an 
agreement for the purchase of power to be generated by a project consisting of one or more electric 
generating facilities. A purchase agreement may contain such terms and conditions as the public 
entity may determine, including provisions whereby the public entity agrees to accept and pay for 
additional power generated by a project if another public entity that is a purchaser of power from 
the same project defaults or otherwise is unable to take or pay for such power. A purchase 
agreement may further provide that the public entity is obligated to make payments regardless of 
whether power is provided, produced, or delivered to the public entity or whether the project 
contemplated by a purchase agreement is completed, operable, or operating, and notwithstanding 



suspension, interruption, interference, reduction, or curtailment of the output of power from such 
project. 

70-1703 
Agreement; other provisions applicable. 

Any municipality that enters into an agreement for the purchase of power containing any of 
the provisions described in section 70-1702 shall be deemed to have entered into such agreement 
under the provisions of this section and sections 18-412.06 and 70-1705. No agreement shall be 
deemed an agreement entered into pursuant to sections 18-412.09 and 70-1704 unless such 
agreement specifically states that it is entered into pursuant to such sections. 

70-1704 
Ownership agreement; terms and conditions. 

If a public entity enters into an ownership agreement of any electric facility pursuant to 
section 18-412.09, the agreement may contain such terms and conditions as the public entity may 
determine. 

70-1705 
Sections; how construed. 

Sections 70-1701 to 70-1705 shall be liberally construed to effectuate their purposes. The 
provisions of sections 70-1701 to 70-1705 shall be independent of and supplemental to any other 
applicable provisions of law, petition for creation, or charter. 

ARTICLE 18: PUBLIC ENTITIES MANDATED PROJECT CHARGES  

70-1801 
Act, how cited. 

Sections 70-1801 to 70-1819 shall be known and may be cited as the Public Entities 
Mandated Project Charges Act. 

70-1802 
Definitions, where found.  

For purposes of the Public Entities Mandated Project Charges Act, the definitions found in 
sections 70-1803 to 70-1811 apply. 

70-1803 
Financing costs, defined.  

Financing costs means: 
(1) Interest, including, but not limited to, capitalized interest, and redemption premiums 

that are payable on mandated project bonds; 
(2) The cost of retiring or refunding a public entity’s existing debt in connection with the 

issuance of mandated project bonds, but only to the extent the debt was issued for the purposes of 
financing mandated project costs; 

(3) Any cost related to the issuing and servicing of mandated project bonds, whether 
issued by a public entity or by a mandated project bond issuer, including, but not limited to, 
servicing fees, trustee fees, legal fees, administrative fees, bond counsel fees, bond placement or 
underwriting fees, remarketing fees, broker dealer fees, payments under an interest rate swap 
agreement, financial advisor fees, accounting or engineering report fees, and rating agency fees; 



(4) Any expense associated with any bond insurance policy, credit enhancement, or 
other financial arrangement entered into in connection with the issuance of mandated project bonds; 
and 

(5) The funding of one or more reserve accounts related to mandated project bonds. 

70-1804 
Mandate, defined. 

Mandate means a requirement imposed by a statute of the United States or the State of 
Nebraska, a rule, a regulation, an administrative or a judicial order, a licensing requirement or 
condition, any agreement with or requirement of a regional transmission organization, or any 
consent order or agreement between the United States or the State of Nebraska, or any agency 
thereof, and a public entity. 

70-1805 
Mandated project; defined. 

Mandated project means the construction, retrofitting, rebuilding, acquisition, or installation 
of any equipment, device, structure, improvement, process, facility, technology, or other property 
owned, licensed, or controlled by a public entity or operated for the benefit of a public entity 
through a power participation or purchase agreement, either within or outside the State of Nebraska, 
and used in connection with a new or existing facility related to electrical power generation, 
transmission, or distribution, which construction, retrofitting, rebuilding, acquisition, or installation 
is undertaken to satisfy a mandate, including, but not limited to, any equipment, device, structure, 
improvement, process, facility, technology, or other property related to environmental pollution 
control, safety, or useful life extension of an existing plant or facility. 

70-1805.01 
Mandated project bond issuer, defined. 

Mandated project bond issuer means an entity created pursuant to section 70-1818. 

70-1806 
Mandated project bonds, defined. 

Mandated project bonds means bonds, notes, or other evidences of indebtedness that are 
issued by a public entity or by a mandated project bond issuer, the proceeds of which are used 
directly or indirectly to pay or reimburse mandated project costs and financing costs and which 
bonds are secured by and payable from mandated project charges. 

70-1807 
Mandated project charge, defined. 

Mandated project charge means a charge paid by customers of a public entity to pay or 
reimburse the public entity for mandated project costs, including any adjustment of the charge 
pursuant to subdivision (1)(d) of section 70-1812, or financing costs. 

70-1808 
Mandated project costs, defined. 

Mandated project costs means capital costs incurred or to be incurred by a public entity with 
respect to a mandated project, including the payment of debt service on mandated project bonds, 
either directly or through a power participation or purchase agreement, and any related operating 
expenses. 



70-1809 
Public entity, defined. 

Public entity means a municipality, a registered group of municipalities, a public power 
district, a public power and irrigation district, an electric cooperative, an electric membership 
association, a joint entity formed under the Interlocal Cooperation Act, a joint public agency formed 
under the Joint Public Agency Act, an agency formed under the Municipal Cooperative Financing 
Act, or any other governmental entity. 

70-1810 
Related operating expenses, defined. 

Related operating expenses means any necessary operating expenses of a project or system 
required to be paid from the mandated project charge by an order of a court pursuant to 11 U.S.C. 
928(b), as such section existed on January 1, 2006. 

70-1811 
Special revenue, defined. 

Special revenue has the definition found in 11 U.S.C. 902(2) as such section existed on 
January 1, 2006. 

70-1812 
Mandated project charges authorized; resolution of governing body; payment by 

customers; records required; judicial review authorized; procedure.  

(1) A public entity may elect to pay or reimburse mandated project costs and financing 
costs through the use of mandated project charges. Public entities are hereby authorized to impose 
and collect mandated project charges as provided in the Public Entities Mandated Project Charges 
Act. The election to use mandated project charges shall be made and evidenced by the adoption of a 
resolution of the governing body of the public entity authorizing the mandated project as set forth in 
the public entity’s capital budget. The authorizing resolution shall include the following: 

(a) A statement that the project is a mandated project and a description of the mandate 
that will be addressed by the mandated project; 

(b) A statement that the public entity is electing to pay or reimburse the mandated 
project costs and financing costs with mandated project charges in accordance with the Public 
Entities Mandated Project Charges Act; 

(c) An authorization to add a separate charge to each customer’s electric service bill, 
representing such customer’s portion of the mandated project charge; 

(d) A description of the financial calculation, formula, or other method that the public 
entity utilizes to determine the mandated project charges that customers will be required to pay for 
the mandated project, including a periodic adjustment method, applied at least annually, that shall 
be utilized by the public entity to correct for any overcollection or undercollection of such mandated 
project charges or any other adjustment necessary to assure payment of debt service on mandated 
project bonds, including, but not limited to, the adjustment of the mandated project charges to pay 
related operating expenses and any debt service coverage requirement. The financial calculation, 
formula, or other method, including the periodic adjustment method, established in the authorizing 
resolution pursuant to this subdivision, and the allocation of mandated project charges to and among 
its customers, shall be decided solely by the governing body of the public entity and shall be final 
and conclusive, subject to the procedures set forth in subsection (4) of this section. In no event shall 
the periodic adjustment method established in the authorizing resolution pursuant to this subdivision 
be applied less frequently than required by the governing documents of any mandated project bonds 
issued to finance the mandated project. Once the financial calculation, formula, or other method for 



determining the mandated project charges, and the periodic adjustment method, have been 
established in the authorizing resolution and have become final and conclusive as provided in the 
act, they shall not be changed; 

(e) If mandated project bonds are to be issued for the mandated project by the public 
entity or by a mandated project bond issuer, a requirement that the public entity or mandated project 
bond issuer shall enter into a servicing agreement for the bonds with a trustee selected by the 
governing body of the public entity and the public entity or mandated project bond issuer shall act 
as a servicing agent for purposes of collecting the mandated project charges. Money collected by 
the public entity or mandated project bond issuer, acting as a servicing agent on behalf of a trustee, 
shall be held for the exclusive benefit of holders of mandated project bonds; and 

(f) If mandated project bonds are to be issued for the mandated project by a mandated 
project bond issuer created by the public entity, a statement that the public entity elects to have 
bonds issued by the mandated project bond issuer and that the public entity shall pledge the 
proceeds of the mandated project charge for the purpose of securing such bonds. 

(2) The determination of the governing body that a project is a mandated project shall be 
final and conclusive, and any mandated project bonds issued and mandated project charges imposed 
relating to such determination shall be valid and enforceable in accordance with their terms. 
Mandated project charges shall constitute a vested, presently existing property right. The public 
entity shall require, in its authorizing resolution with respect to mandated project charges, that so 
long as any customer obtains electric distribution service from the public entity, the customer shall 
pay the mandated project charge to the public entity regardless of whether or not the customer 
obtains electric energy service from the public entity or another energy supplier other than the 
public entity. All provisions of the authorizing resolution adopted pursuant to this section shall be 
binding on the public entity and on any successor or assignee of the public entity. 

(3) The timely and complete payment of all mandated project charges shall be a 
condition of receiving electric service for customers of the public entity, and the public entity shall 
be authorized to use its established collection policies and all rights and remedies provided by the 
law to enforce payment and collection of the mandated project charges. In no event shall any 
customer of a public entity be entitled or authorized to withhold payment, in whole or in part, of any 
mandated project charges for any reason. 

(4) The secretary or other duly designated officer of the governing body of the public 
entity shall prepare and maintain a complete record of all documents submitted to and all oral and 
written comments made to the governing body in connection with an authorizing resolution adopted 
pursuant to this section. Within ten days after adoption of an authorizing resolution, an aggrieved 
party may file a petition for judicial review in the Supreme Court and pay the docket fee established 
in section 33-103. The petition shall name the public entity as the respondent and shall be served 
upon the public entity in the manner provided by law for service of process. Within ten business 
days after service of the petition for judicial review upon the public entity, the secretary or other 
duly designated officer of the public entity shall prepare and file with the Clerk of the Supreme 
Court, at the public entity’s expense, the record of all documents submitted to and all oral and 
written comments made to the governing body in connection with the authorizing resolution. 
Judicial review pursuant to this subsection shall be based solely upon the record submitted by the 
public entity, and briefs to the court shall be limited to determining whether the financial 
calculation, formula, or other method adopted by the public entity pursuant to subdivision (1)(d) of 
this section is a fair, reasonable, and nondiscriminatory allocation to the public entity’s customers of 
the mandated project charges needed to pay for the mandated project. Because the process of 
judicial review may delay the issuance of mandated project bonds to the financial detriment of 
customers of the public entity, the Supreme Court shall proceed to hear and determine a petition for 
judicial review under this section as expeditiously as practicable and shall give the matter 
precedence over other civil matters on the docket. The authorizing resolution shall become final and 



conclusive if there is no petition for judicial review filed within the time set forth in this subsection 
or upon the effective date of the court’s decision in favor of the public entity. If the court rules 
against the public entity on a petition for judicial review under this subsection, the public entity’s 
authorizing resolution shall be void and of no further force or effect. 

For purposes of this subsection, aggrieved party means a retail customer of the public entity 
that receives electric service pursuant to a published rate schedule. 

70-1813 
Issuance of mandated project bonds; authorized; proceeds; use. 

(1) A public entity has the authority to issue mandated project bonds, including 
refunding bonds, in one or more series. A public entity also may create a mandated project bond 
issuer pursuant to section 70-1818 to issue mandated project bonds. Mandated project charges to 
which the public entity may at any time be entitled shall be pledged, without any necessity for 
specific authorization of the pledge by the public entity, to the mandated project bonds. Each such 
series of mandated project bonds shall be secured by and payable from a first lien on mandated 
project charges pledged for such purpose. Any separate consensual lien or security interest shall be 
created in accordance with and governed by the Nebraska Governmental Unit Security Interest Act. 
The proceeds of such bonds shall be applied exclusively to payment of mandated project costs and 
financing costs and, in the case of proceeds of refunding bonds, the retirement or defeasance of 
mandated project bonds. 

(2) The public entity and any successor or assignee of the public entity shall be obligated 
to impose and collect the mandated project charges in amounts sufficient to pay debt service on the 
mandated project bonds as due. The pledge of mandated project charges shall be irrevocable, and 
the state, the public entity, or any successor or assignee of the public entity may not reduce, impair, 
or otherwise adjust mandated project charges, except that the public entity and any successor or 
assignee thereof shall implement the periodic adjustment method established by the authorizing 
resolution pursuant to subdivision (1)(d) of section 70-1812. Revenue from mandated project 
charges shall be deemed special revenue and shall not constitute revenue of the public entity for 
purposes of any pledge of revenue, receipts, or other income that such public entity has made or will 
make for the security of debt other than the mandated project bonds to which the revenue from the 
mandated project charges is expressly pledged. 

70-1814 
Mandated project charges; use. 

Mandated project charges shall be applied exclusively for the purpose of paying mandated 
project costs, including any adjustments of such charges pursuant to subdivision (1)(d) of section 
70-1812, and financing costs. 

70-1815 
Public entity; discretionary actions.  

A public entity undertaking a mandated project is not required to pay or reimburse the costs 
of the mandated project with mandated project charges, and such public entity is not required to 
issue mandated project bonds. The use of mandated project charges and issuance of mandated 
project bonds are elective actions wholly within the discretion of the public entity. 



70-1816 
Public entity collecting mandated project charges; billing explanation required. 

A public entity collecting mandated project charges shall annually provide its customers 
with a concise explanation of mandated project charges billed to customers. Such explanation may 
be by billing insert, web site information, or other appropriate means. 

70-1817 
Act and grants of power; how construed. 

The Public Entities Mandated Project Charges Act and all grants of power and authority in 
the act shall be liberally construed to effectuate their purpose, and all incidental powers necessary to 
carry into effect the provisions of the act are expressly granted to and conferred upon public entities. 

ARTICLE 19: RURAL COMMUNITY-BASED ENERGY DEVELOPMENT  

70-1901 
Act, how cited. 

Sections 70-1901 to 70-1909 shall be known and may be cited as the Rural 
Community-Based Energy Development Act. 

70-1902 
Legislative intent. 

It is the intent of the Legislature to create new rural economic development opportunities 
through rural community-based energy development. 

70-1903 
Terms, defined. 

For purposes of the Rural Community-Based Energy Development Act: 
(1) C-BED project or community-based energy development project means a new 

energy generation project using wind, solar, biomass, or landfill gas as the fuel source that: 
(a) Has at least twenty-five percent of the gross power purchase agreement payments 

flowing to the qualified owner or owners or as payments to the local community; and 
(b) Has a resolution of support or zoning approval adopted: 
(i) By the county board of each county in which the C-BED project is to be located and 

which has adopted zoning regulations that require planning commission, county board, or county 
commission approval for the C-BED project; or 

(ii) By the tribal council for a C-BED project located within the boundaries of an Indian 
reservation; 

(2) Electric supplier means a public power district, a public power and irrigation district, 
an individual municipality, a registered group of municipalities, an electric membership association, 
or a cooperative, unless the context requires a different meaning; 

(3) Gross power purchase agreement payments means the total amount of payments 
during the first twenty years of the agreement; 

(4) Payments to the local community include, but are not limited to: 
(a) Lease and easement payments to property owners made as part of a C-BED project; 
(b) Contract payments for concrete, steel, gravel, towers, turbines, blades, wire, or 

engineering, procurement, construction, geotechnical, environmental, meteorological, or legal 
services or payments for other components, equipment, materials, or services that are necessary to 
permit or construct the C-BED project and that are provided by a company that has been organized 



or incorporated in Nebraska under Nebraska law and has employed at least five Nebraska residents 
for at least eighteen months prior to the date of the project application for certification as a C-BED 
project; and 

(c) Payments that are for physical parts, materials, or components that are manufactured, 
assembled, or fabricated in Nebraska and that are not described in subdivision (a) or (b) of this 
subdivision. 

Such payments need not be made directly from power purchase agreement revenue and may 
be made from other funds in advance of receiving power purchase agreement revenue; and 

(5) Qualified owner means: 
(a) A Nebraska resident; 
(b) A limited liability company that is organized under the Nebraska Uniform Limited 

Liability Company Act and that is made up of members who are Nebraska residents; 
(c) A Nebraska nonprofit corporation organized under the Nebraska Nonprofit 

Corporation Act; 
(d) A public power district, a public power and irrigation district, a municipality, a 

registered group of municipalities, an electric cooperative, or an electric membership association, 
except that qualified ownership in a single C-BED project is limited to no more than: 

(i) Fifteen percent either directly or indirectly by a single electric supplier; and 
(ii) A combined total of twenty-five percent either directly or indirectly by multiple 

electric suppliers; 
(e) A tribal council; 
(f) A domestic corporation organized in Nebraska under the Business Corporation Act 

or the Nebraska Model Business Corporation Act and domiciled in Nebraska; or 
(g) A cooperative corporation organized under sections 21-1301 to 21-1306 and 

domiciled in Nebraska. 

70-1904 
C-BED project developer; electric supplier; negotiation; power purchase agreement; 

development of project; restriction on transfer; eligibility for net energy billing; approval or 
certification; notice of change in ownership.  

(1) A C-BED project developer and an electric supplier are authorized to negotiate in 
good faith mutually agreeable power purchase agreement terms. 

(2) A qualified owner or any combination of qualified owners may develop a C-BED 
project with an equity partner that is not a qualified owner. 

(3) Except for an inherited interest, the transfer of the interest of a qualified owner in a 
C-BED project to any person other than another qualified owner or other qualified owners is 
prohibited during the initial ten years of the power purchase agreement. 

(4) A C-BED project that is operating under a power purchase agreement is not eligible 
for any applicable net energy billing. 

(5) A C-BED project shall be subject to approval by the Nebraska Power Review Board 
in accordance with Chapter 70, article 10, or shall receive certification as a qualifying facility in 
accordance with the federal Public Utility Regulatory Policies Act of 1978, 16 U.S.C. 2601 et seq., 
with written notice of such certification provided to the Nebraska Power Review Board. 

(6) A C-BED project developer shall notify any electric supplier that has a power 
purchase agreement with the C-BED project if there is a change in project ownership which makes 
the project no longer eligible as a C-BED project. 



70-1905 
Electric supplier, duties. 

(1) Consider mechanisms to encourage the aggregation of C-BED projects located in the 
same general geographical area; and 

(2) Require any qualified owner to provide sufficient security to assure performance 
under the power purchase agreement. 

70-1906 
Construction of new renewable generation facilities; electric supplier; governing body; 

duties. 

The governing body of an electric supplier that has determined a need to construct new 
renewable generation facilities shall take reasonable steps to determine if one or more C-BED 
projects are available and are technically, economically, and operationally feasible to provide some 
or all of the identified generation need. 

70-1907 
C-BED project developer; provide notices. 

To the extent feasible, a C-BED project developer shall provide, in writing, notice of 
incentives pursuant to the Rural Community-Based Energy Development Act for local ownership 
and local participation in a C-BED project to each property owner on whose property a turbine will 
be located and to the elected governing body of each municipality or political subdivision in which 
a turbine will be located. 

70-1908 
Sections; now construed. 

Nothing in sections 70-1901 to 70-1907 shall be construed to obligate an electric supplier to 
enter into a power purchase agreement under a C-BED project. 

70-1909 
Electric supplier; limit on eminent domain. 

An electric supplier as defined in section 70-1001.01 may agree to limit its exercise of the 
power of eminent domain to acquire a C-BED project and any related facilities if such electric 
supplier enters into a contract to purchase output from such C-BED project for a term of ten years 
or more. 

ARTICLE 20: LEGISLATIVE FINDINGS  

70-2001 
Legislative findings. 

The Legislature finds that it is in the public interest to: 
(1) Encourage customer-owned renewable energy resources; 
(2) Stimulate the economic growth of this state; 
(3) Encourage diversification of the energy resources used in this state; and 
(4) Maintain low-cost, reliable electric service. 



70-2002 
Terms, defined. 

For purposes of sections 70-2001 to 70-2005: 
(1) Customer-generator means an end-use electricity customer that generates electricity 

on the customer’s side of the meter from a qualified facility; 
(2) Interconnection agreement means an agreement between a local distribution utility 

and a customer-generator that establishes the financial, interconnection, safety, performance, and 
reliability requirements relating to the installation and operation of a qualified facility in accordance 
with the standards prescribed in sections 70-2001 to 70-2005; 

(3) Local distribution system means the equipment and facilities used for the distribution 
of electric energy to the end-use electricity customer; 

(4) Local distribution utility means the owner or operator of the local distribution 
system; 

(5) Net excess generation means the net amount of energy, if any, by which the output of 
a qualified facility exceeds a customer-generator’s total electricity requirements during a billing 
period; 

(6) Net metering means a system of metering electricity in which a local distribution 
utility: 

(a) Credits a customer-generator at the applicable retail rate for each kilowatt-hour 
produced by a qualified facility during a billing period up to the total of the customer-generator’s 
electricity requirements during that billing period. A customer-generator may be charged a 
minimum monthly fee that is the same as other noncustomer-generators in the same rate class but 
shall not be charged any additional standby, capacity, demand, interconnection, or other fee or 
charge; and 

(b) Compensates the customer-generator for net excess generation during the billing 
period at a rate equal to the local distribution utility’s avoided cost of electric supply over the billing 
period. The monetary credits shall be applied to the bills of the customer-generator for the 
preceding billing period and shall offset the cost of energy owed by the customer-generator. If the 
energy portion of the customer-generator’s bill is less than zero in any month, monetary credits 
shall be carried over to future bills of the customer-generator until the balance is zero. At the end of 
each annualized period, any excess monetary credits shall be paid out to coincide with the final bill 
of that period; and 

(7) Qualified facility means a facility for the production of electrical energy that: 
(a) Uses as its energy source either methane, wind, solar resources, biomass, 

hydropower resources, or geothermal resources; 
(b) Is controlled by the customer-generator and is located on premises owned, leased, or 

otherwise controlled by the customer-generator; 
(c) Interconnects and operates in parallel with the local distribution system; 
(d) Is intended to meet or offset the customer-generator’s requirements for electricity; 
(e) Is not intended to offset or provide credits for electricity consumption at another 

location owned, operated, leased, or otherwise controlled by the customer-generator or for any other 
customer; 

(f) Has a rated capacity at or below twenty-five kilowatts; 
(g) Meets all applicable safety, performance, interconnection, and reliability standards 

established by the National Electrical Code filed with the Secretary of State and adopted by the 
State Electrical Board under subdivision (5) of section 81-2104, the National Electrical Safety 
Code, the Institute of Electrical and Electronics Engineers, and the Underwriters Laboratories, Inc.; 
and 



(h) Is equipped to automatically isolate the qualified facility from the electrical system 
in the event of an electrical power outage or other conditions where the line is de-energized. 

70-2003 
Local distribution utility; interconnect qualified facility of customer-generator; 

interconnection agreement; requirements; powers and duties.  

(1) A local distribution utility shall interconnect the qualified facility of any 
customer-generator that enters into an interconnection agreement with the local distribution utility, 
satisfies the requirements for a qualified facility and all other requirements of sections 70-2001 to 
70-2005, and pays for costs incurred by the local distribution utility for equipment or services 
required for interconnection that would not be necessary if the qualified facility were not 
interconnected to the local distribution system, except as provided in subsection (2) of this section 
and as may be provided for in the utility’s aid in construction policy. 

(2) A local distribution utility shall provide at no additional cost to any 
customer-generator with a qualified facility a metering system that is capable of measuring the flow 
of electricity in both directions and may be accomplished through use of a single, bidirectional 
electric revenue meter that has only a single register for billing purposes, a smart metering system, 
or another meter configuration that can easily be read by the customer-generator. 

(3) A local distribution utility may, at its own expense, install additional monitoring 
equipment to separately monitor the flow of electricity in each direction as may be necessary to 
accomplish the reporting requirements of sections 70-2001 to 70-2005. 

(4) Subject to the requirements of sections 70-2001 to 70-2005 and the interconnection 
agreement, a local distribution utility shall provide net metering to any customer-generator with a 
qualified facility. The local distribution utility shall allow a customer-generator’s retail electricity 
consumption to be offset by a qualified facility that is interconnected with the local distribution 
system. A qualified facility’s net excess generation during a billing period, if any, shall be 
determined by the local distribution utility in accordance with section 70-2002 and shall be credited 
to the customer-generator at a rate equal to the local distribution utility’s avoided cost of electricity 
supply during the billing period, and the monetary credits shall be carried forward from billing 
period to billing period and credited against the customer-generator’s retail electric bills in 
subsequent billing periods. Any excess monetary credits shall be paid out to coincide with the final 
bill at the end of each annualized period or within sixty days after the date the customer-generator 
terminates its retail service. 

(5) A local distribution utility shall not be required to provide net metering to additional 
customer-generators, regardless of the output of the proposed generation unit, after the date during a 
calendar year on which the total generating capacity of all customer-generators using net metering 
served by such local distribution utility is equal to or exceeds one percent of the capacity necessary 
to meet the local distribution utility’s average aggregate customer monthly peak demand forecast 
for that calendar year. 

(6) No local distribution utility may require a customer-generator whose qualified 
facility meets the standards established under sections 70-2001 to 70-2005 to: 

(a) Comply with additional safety or performance standards or pay additional charges 
for equipment or services for interconnection that are additional to those necessary to meet the 
standards established under sections 70-2001 to 70-2005; 

(b) Perform or pay for additional tests; or 
(c) Purchase additional liability insurance if all safety and interconnection requirements 

are met. 
(7) Nothing in sections 70-2001 to 70-2005 prevents a local distribution utility from 

entering into other arrangements with customers desiring to install electric generating equipment or 



from providing net metering to customer-generators having renewable generation units with a rated 
capacity above twenty-five kilowatts. 

70-2004 
Customer-generator; inspection required; notice to local distribution utility; ownership of 

credits. 

(1) A customer-generator shall request an inspection from the State Electrical Division 
pursuant to subsection (1) of section 81-2124 or subsection (1) of section 81-2125 and shall provide 
documentation of the completed inspection to the local distribution utility prior to interconnection 
with the local distribution system. 

(2) A customer-generator is responsible for notifying the local distribution utility of its 
intent to install a qualified facility at least sixty days prior to its installation and is responsible for all 
costs associated with the qualified facility. 

(3) A local distribution utility shall not be required to interconnect with a qualified 
facility that fails to meet or maintain the local distribution utility’s requirements for safety, 
reliability, and interconnection. 

(4) A customer-generator owns the renewable energy credits of the electricity its 
qualified facility generates. 

70-2005 
Annual net metering report; contents.  

Beginning March 1, 2010, and on each March 1 thereafter, each local distribution utility 
shall produce and publish on its web site, or if no web site is available, in its main office, and 
provide to the Nebraska Power Review Board an annual net metering report that shall include the 
following information: 

(1) The total number of qualified facilities; 
(2) The total estimated rated generating capacity of qualified facilities; 
(3) The total estimated net kilowatt-hours received from customer-generators; and 
(4) The total estimated amount of energy produced by the customer-generators. 

ARTICLE 21: PUBLIC POWER INFRASTRUCTURE PROTECTION ACT  

70-2101 
Act, how cited. 

Sections 70-2101 to 70-2105 shall be known and may be cited as the Public Power 
Infrastructure Protection Act. 

70-2102 
Legislative findings. 

The Legislature finds that the public has an interest in the uninterrupted generation and 
transmission of electricity by public power suppliers in this state. The Legislature finds that it is in 
the public interest to protect facilities and infrastructure used in the generation, transmission, and 
distribution of electricity from damage as a result of knowingly unlawful and malicious acts. 



70-2103 
Public power supplier, defined.  

For purposes of the Public Power Infrastructure Protection Act, public power supplier means 
a public power district organized under Chapter 70, article 6, a public power and irrigation district, a 
municipality, a registered group of municipalities, an electric cooperative, an electric membership 
association, a joint entity formed under the Interlocal Cooperation Act, a joint public agency formed 
under the Joint Public Agency Act, an agency formed under the Municipal Cooperative Financing 
Act, or any other governmental entity providing electric service. 

70-2104 
Prohibited acts; penalty. 

A person shall be guilty of a Class IV felony if he or she willfully and maliciously: 
(1) Damages, injures, or destroys or attempts to damage, injure, or destroy: 
(a) Any machine, appliance, facility, or apparatus owned by a public power supplier that 

is used for generating electricity; or 
(b) Any facility or electric wire owned by a public power supplier that is used for the 

purpose of conducting, transforming, transmitting, or distributing electricity or any pole, bracket, 
insulator, or other appliance or apparatus owned by a public power supplier that supports or carries 
any electric wire owned by a public power supplier; or 

(2) Does any act for the purpose of interrupting the generation, transmission, or 
distribution of electricity by a public power supplier. 

70-2105 
Nuclear electrical generating facility; nuclear fuel; prohibited acts; penalty. 

(1) A person shall be guilty of a Class II felony if he or she willfully and maliciously 
(a) destroys or causes or attempts to cause damage or loss to a nuclear electrical generating facility 
or its components, including the electrical transmission lines or switching equipment used in direct 
connection with such a facility, or (b) takes, steals and carries away, or removes, alters, or otherwise 
renders unusable or unsafe the spent or unspent nuclear fuel used or stored in a nuclear electrical 
generating facility or nuclear storage facility. 

(2) This section shall be construed to cover acts and omissions of persons employed at 
such nuclear facilities, persons otherwise rightfully upon the premises of such nuclear facilities, and 
all other persons. This section does not apply to acts or omissions carried out in accordance with 
official rules or directives relating to plant operation or within the scope of responsibility of 
judgment delegated to persons employed at such nuclear facilities. 

 



CHAPTER 73. MOTOR VEHICLES  

ARTICLE 1: PUBLIC LETTINGS AND CONTRACTS  

§ 73-101 Public lettings; how conducted.  
§ 73-101.01 Resident bidder, defined; preference.  
§ 73-101.02 Resident bidder; preference; exception.  
§ 73-102 Fair labor standards; statement of compliance required.  
§ 73-103 Fair labor standards; low bidder; disqualification.  
§ 73-104 Fair labor standards; defined.  
§ 73-105 Violations; penalties.  
§ 73-106 School district; construction, remodeling, or repair of building; advertise for 

bids; applicability.  
 
 
ARTICLE 1: PUBLIC LETTINGS AND CONTRACTS  

73-101 
Public lettings; how conducted. 

Whenever the State of Nebraska, or any department or any agency thereof, any county 
board, county clerk, county highway superintendent, the mayor and city council or commissioner of 
any municipality, any entity created pursuant to the Interlocal Cooperation Act or the Joint Public 
Agency Act, or the officers of any school district, township, or other governmental subdivision, 
shall advertise for bids in pursuance of any statutes of the State of Nebraska, on any road contract 
work or any public improvements work, or for supplies, construction, repairs, and improvements, 
and in all other cases where bids for supplies or work, of any character whatsoever, are received for 
the various departments and agencies of the state, and other subdivisions and agencies enumerated 
in this section, they shall fix not only the day upon which such bids shall be returned, received, or 
opened, as provided by other statutes, but shall also fix the hour at which such bids shall close, or be 
received or opened, and they shall also provide that such bids shall be immediately and 
simultaneously opened in the presence of the bidders, or representatives of the bidders, when the 
hour is reached for the bids to close. If bids are being opened on more than one contract, the 
officials having in charge the opening of such bids may, if they deem it advisable, award each 
contract as the bids are opened. Sections 73-101 to 73-106 shall not apply to sections 39-2808 to 
39-2823. 

73-101.01 
Resident bidder, defined; preference. 

When a public contract is to be awarded to the lowest responsible bidder, a resident bidder 
shall be allowed a preference over a nonresident bidder from a state which gives or requires a 
preference to bidders from that state. The preference shall be equal to the preference given or 
required by the state of the nonresident bidder. Resident bidder as used in sections 73-101.01 and 
73-101.02 shall mean any person, partnership, foreign or domestic limited liability company, 
association, or foreign or domestic corporation authorized to engage in business in the State of 
Nebraska and which has met the residency requirement of the state of the nonresident bidder 
necessary for receiving the benefit of that state’s preference law on the date when any bid for a 
public contract is first advertised or announced or has had a bona fide establishment for doing 
business within this state for the length of time established by the state of the nonresident bidder 



necessary for receiving the benefit of that state’s preference law on the date when any bid for a 
public contract is first advertised or announced. Any contract entered into without compliance with 
sections 73-101.01 and 73-101.02 shall be null and void. 

73-101.02 
Resident bidder; preference; exception. 

The provisions of section 73-101.01 shall not apply to any contract for any project upon 
which federal funds would be withheld because of the provisions of sections 73-101.01 and 
73-101.02. 

73-102 
Fair labor standards; statement of compliance required. 

All governing authorities of the State of Nebraska, and governmental subdivisions thereof, 
and every person acting as purchasing agent for the State of Nebraska, or any governmental 
subdivision thereof, shall, in awarding contracts for public works, require all contractors bidding on 
public works to file with such authority a statement that he is complying with, and will continue to 
comply with, fair labor standards in the pursuit of his business and in the execution of the contract 
on which he is bidding. The governing authorities shall also require to be written into each and 
every contract for public works, in addition to such other provisions as are necessary and prescribed 
by law, a provision that in the execution of such contract fair labor standards shall be maintained; 
Provided, no agency or department of the State of Nebraska shall make any requirements, because 
of the provisions of sections 73-101 to 73-104, that will increase the cost to the state of 
merchandise, materials, supplies or services. This section shall not apply to such governing 
authorities that prescribe, in the terms of their contracts for public works, provisions governing the 
hours of labor, rates of pay, and conditions of employment. 

73-103 
Fair labor standards; low bidder; disqualification. 

A showing in a public hearing by interested parties, to the satisfaction of the awarding 
authority, that any contractor bidding upon public works, and having filed the statement as required 
by section 73-102, has not complied with fair labor standards in the pursuit of his business or 
occupation, shall be the basis for the disqualification of the low bid, in which case the awarding 
authority shall let the bid to the next lowest responsible bidder. 

73-104 
Fair labor standards; defined. 

Fair labor standards, as used in sections 73-102 and 73-103 shall be construed to mean such 
a scale of wages and conditions of employment as are paid and maintained by at least fifty percent 
of the contractors in the same business or field of endeavor as the contractor filing such statement. 

73-105 
Violations; penalties. 

Any officer or person who may be in charge of any such bids prior to the time fixed for the 
simultaneous opening, who shall open prior to such time, or otherwise disclose to any bidder the 
contents, amount or other details of any rival bid, shall be guilty of a Class IV misdemeanor. Any 
person violating any of the provisions of sections 73-101 to 73-104 shall be guilty of a Class IV 
misdemeanor. 



73-106 
School district; construction, remodeling, or repair of building; advertise for bids; 

applicability. 

(1) Whenever any public school district in the state expends public funds for the 
construction, remodeling, or repair of any school-owned building or for site improvements, other 
than those expenditures authorized by section 81-829.51 for emergency expenditures or section 
79-10,104 for facilities which are not to be owned by the district following their completion, the 
school board or its representative shall advertise for bids in the regular manner established by the 
board and accept or reject bids pursuant to section 73-101. 

(2) This section does not apply to any construction, remodeling, or repair of any 
school-owned building or site improvements in which the contemplated expenditure for the 
complete project does not exceed one hundred thousand dollars. The State Board of Education shall 
adjust the dollar amount in this subsection every fifth year. The first such adjustment after August 
30, 2015, shall be effective on July 1, 2020. The adjusted amount shall be equal to the then current 
amount adjusted by the cumulative percentage change in the Consumer Price Index for All Urban 
Consumers published by the Federal Bureau of Labor Statistics for the five-year period preceding 
the adjustment date. The amount shall be rounded to the next highest one-thousand-dollar amount. 

(3) This section does not apply to the acquisition of existing buildings, purchase of new 
sites, or site expansions by the school district. 
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compliance review. 
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§ 75-369.04 Civil penalty; order; contents; collection. 
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(F) ENFORCEMENT  
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§ 75-371 Insurance, bond, certificate, and permit requirements; violations; penalty.  
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interference; effect.  
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§ 75-714 Construction near airports; application; notice; hearing; waiver; rules and 
regulations by Director of Aeronautics.  

§ 75-715 Construction near airports; notice of hearing; to whom; objections.  
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§ 75-721 Construction; operation; commission may regulate.  
§ 75-722 Procedure; appeal; provisions; applicable.  
§ 75-723 Transmission, telephone, and telegraph lines; violations; penalty.  
§ 75-724 Lines in cities or villages; exempt.  

 
 
ARTICLE 3: MOTOR CARRIERS  

(E) SAFETY REGULATIONS 

75-362 
Federal regulations; terms, defined. 

For purposes of sections 75-362 to 75-369.07, unless the context otherwise requires: 
(1) Accident means: 
(a) Except as provided in subdivision (b) of this subdivision, an occurrence involving a 

commercial motor vehicle operating on a highway in interstate or intrastate commerce which results 
in: 

(i) A fatality; 
(ii) Bodily injury to a person who, as a result of the injury, immediately receives medical 

treatment away from the scene of the accident; or 
(iii) One or more motor vehicles incurring disabling damage as a result of the accident, 

requiring the motor vehicles to be transported away from the scene by a tow truck or other motor 
vehicle. 

(b) The term accident does not include: 
(i) An occurrence involving only boarding and alighting from a stationary motor 

vehicle; or 
(ii) An occurrence involving only the loading or unloading of cargo; 
(2) Bulk packaging means a packaging, other than a vessel or a barge, including a 

transport vehicle or freight container, in which hazardous materials are loaded with no intermediate 
form of containment and which has: 

(a) A maximum capacity greater than one hundred nineteen gallons as a receptacle for a 
liquid; 

(b) A maximum net mass greater than eight hundred eighty-two pounds and a maximum 
capacity greater than one hundred nineteen gallons as a receptacle for a solid; or 

(c) A water capacity greater than one thousand pounds as a receptacle for a gas as 
defined in 49 C.F.R. 173.115; 

(3) Cargo tank means a bulk packaging that: 



(a) Is a tank intended primarily for the carriage of liquids or gases and includes 
appurtenances, reinforcements, fittings, and closures; 

(b) Is permanently attached to or forms a part of a motor vehicle or is not permanently 
attached to a motor vehicle but which, by reason of its size, construction, or attachment to a motor 
vehicle, is loaded or unloaded without being removed from the motor vehicle; and 

(c) Is not fabricated under a specification for cylinders, intermediate bulk containers, 
multi-unit tank-car tanks, portable tanks, or tank cars; 

(4) Cargo tank motor vehicle means a motor vehicle with one or more cargo tanks 
permanently attached to or forming an integral part of the motor vehicle; 

(5) Commercial enterprise means any business activity relating to or based upon the 
production, distribution, or consumption of goods or services; 

(6) Commercial motor vehicle means any self-propelled or towed motor vehicle used on 
a highway in interstate commerce or intrastate commerce to transport passengers or property when 
the vehicle: 

(a) Has a gross vehicle weight rating or gross combination weight rating or gross vehicle 
weight or gross combination weight of ten thousand one pounds or more, whichever is greater; 

(b) Is designed or used to transport more than eight passengers, including the driver, for 
compensation; 

(c) Is designed or used to transport more than fifteen passengers, including the driver, 
and is not used to transport passengers for compensation; or 

(d) Is used in transporting material found to be hazardous and such material is 
transported in a quantity requiring placarding pursuant to section 75-364; 

(7) Compliance review means an onsite examination of motor carrier operations, such as 
drivers’ hours of service, maintenance and inspection, driver qualification, commercial driver’s 
license requirements, financial responsibility, accidents, hazardous materials, and other safety and 
transportation records to determine whether a motor carrier meets the safety fitness standard. A 
compliance review may be conducted in response to a request to change a safety rating, to 
investigate potential violations of safety regulations by motor carriers, or to investigate complaints 
or other evidence of safety violations. The compliance review may result in the initiation of an 
enforcement action with penalties; 

(8)(a) Covered farm vehicle means a motor vehicle, including an articulated motor vehicle: 
(i) That: 
(A) Is traveling in the state in which the vehicle is registered or another state; 
(B) Is operated by: 
(I) A farm owner or operator; 
(II) A ranch owner or operator; or 
(III) An employee or family member of an individual specified in subdivision 

(8)(a)(i)(B)(I) or (8)(a)(i)(B)(II) of this section; 
(C) Is transporting to or from a farm or ranch: 
(I) Agricultural commodities; 
(II) Livestock; or 
(III) Machinery or supplies; 
(D) Except as provided in subdivision (8)(b) of this section, is not used in the operations 

of a for-hire motor carrier; and 
(E) Is equipped with a special license plate or other designation by the state in which the 

vehicle is registered to allow for identification of the vehicle as a farm vehicle by law enforcement 
personnel; and 

(ii) That has a gross vehicle weight rating or gross vehicle weight, whichever is greater, 
that is: 

(A) Less than twenty-six thousand one pounds; or 



(B) Twenty-six thousand one pounds or more and is traveling within the state or within 
one hundred fifty air miles of the farm or ranch with respect to which the vehicle is being operated. 

(b) Covered farm vehicle includes a motor vehicle that meets the requirements of 
subdivision (8)(a) of this section, except for subdivision (8)(a)(i)(D) of this section, and: 

(i) Is operated pursuant to a crop share farm lease agreement; 
(ii) Is owned by a tenant with respect to that agreement; and 
(iii) Is transporting the landlord’s portion of the crops under that agreement. 
(c) Covered farm vehicle does not include: 
(i) A combination of truck-tractor and semitrailer which is operated by a person under 

eighteen years of age; or 
(ii) A combination of truck-tractor and semitrailer which is used in the transportation of 

materials found to be hazardous for the purposes of the federal Hazardous Materials Transportation 
Act and which require the combination to be placarded under 49 C.F.R. part 172, subpart F; 

(9) Disabling damage means damage which precludes departure of a motor vehicle from 
the scene of the accident in its usual manner in daylight after simple repairs. 

(a) Inclusions: Damage to motor vehicles that could have been driven but would have 
been further damaged if so driven. 

(b) Exclusions: 
(i) Damage which can be remedied temporarily at the scene of the accident without 

special tools or parts; 
(ii) Tire disablement without other damage even if no spare tire is available; 
(iii) Headlight or taillight damage; and 
(iv) Damage to turnsignals, horn, or windshield wipers which makes them inoperative; 
(10) Driver means any person who operates any commercial motor vehicle; 
(11) Elevated temperature material means a material which, when offered for 

transportation or transported in a bulk packaging: 
(a) Is in a liquid phase and at a temperature at or above two hundred twelve degrees 

Fahrenheit; 
(b) Is in a liquid phase with a flash point at or above one hundred degrees Fahrenheit 

that is intentionally heated and offered for transportation or transported at or above its flash point; 
or 

(c) Is in a solid phase and at a temperature at or above four hundred sixty-four degrees 
Fahrenheit; 

(12) Employee means any individual, other than an employer, who is employed by an 
employer and who in the course of his or her employment directly affects commercial motor vehicle 
safety. Such term includes a driver of a commercial motor vehicle, including an independent 
contractor while in the course of operating a commercial motor vehicle, a mechanic, and a freight 
handler. Such term does not include an employee of the United States, any state, any political 
subdivision of a state, or any agency established under a compact between states and approved by 
the Congress of the United States who is acting within the course of such employment; 

(13) Employer means any person engaged in a business affecting commerce who owns or 
leases a commercial motor vehicle in connection with that business or assigns employees to operate 
it. Such term does not include the United States, any state, any political subdivision of a state, or an 
agency established under a compact between states approved by the Congress of the United States; 

(14) Exempt motor carrier means a person engaged in transportation exempt from 
economic regulation under 49 U.S.C. 13506. An exempt motor carrier is subject to the safety 
regulations adopted in sections 75-362 to 75-369.07; 

(15) Farm vehicle driver means a person who drives only a commercial motor vehicle that 
is controlled and operated by a farmer as a private motor carrier of property; 



(16) Farmer means any person who operates a farm or is directly involved in the 
cultivation of land, crops, or livestock which: 

(a) Are owned by that person; or 
(b) Are under the direct control of that person; 
(17) Fatality means any injury which results in the death of a person at the time of the 

motor vehicle accident or within thirty days after the accident; 
(18) Fertilizer and agricultural chemical application and distribution equipment means: 
(a) Self-propelled or towed equipment, designed and used exclusively to apply 

commercial fertilizer, as that term is defined in section 81-2,162.02, chemicals, or related products 
to agricultural soil and crops; or 

(b) Towed equipment designed and used exclusively to carry commercial fertilizer, as 
that term is defined in section 81-2,162.02, chemicals, or related products for use on agricultural 
soil and crops, which are equipped with implement or floatation tires; 

(19) For-hire motor carrier means a person engaged in the transportation of goods or 
passengers for compensation; 

(20) Gross combination weight means the sum of the empty weight of a motor vehicle 
plus the total weight of any load carried thereon and the empty weight of the towed unit or units 
plus the total weight of any load carried on such towed unit or units; 

(21) Gross combination weight rating means the greater of (a) a value specified by the 
manufacturer of the power unit, if such value is displayed on the Federal Motor Vehicle Safety 
Standard certification label required by the National Highway Traffic Safety Administration, or (b) 
the sum of the gross vehicle weight ratings or the gross vehicle weights of the power unit and the 
towed unit or units, or any combination thereof, that produces the highest value. Gross combination 
weight rating does not apply to a commercial motor vehicle if the power unit is not towing another 
vehicle; 

(22) Gross vehicle weight means the sum of the empty weight of a motor vehicle plus the 
total weight of any load carried thereon; 

(23) Gross vehicle weight rating means the value specified by the manufacturer as the 
loaded weight of a single motor vehicle. In the absence of such value specified by the manufacturer 
or the absence of any marking of such value on the vehicle, the gross vehicle weight rating shall be 
determined from the sum of the axle weight ratings of the vehicle or the sum of the tire weight 
ratings as marked on the sidewall of the tires, whichever is greater. In the absence of any tire 
sidewall marking, the tire weight ratings shall be determined for the specified tires from any of the 
publications of any of the organizations listed in 49 C.F.R. 571.119; 

(24) Hazardous material means a substance or material that the Secretary of the United 
States Department of Transportation has determined is capable of posing an unreasonable risk to 
health, safety, and property when transported in commerce and has designated as hazardous under 
49 U.S.C. 5103. The term includes hazardous substances, hazardous wastes, marine pollutants, 
elevated temperature materials, materials designated as hazardous in the Hazardous Materials Table, 
49 C.F.R. 172.101, and materials that meet the defining criteria for hazard classes and divisions in 
49 C.F.R. part 173; 

(25) Hazardous substance means a material, including its mixtures and solutions, that is 
listed in 49 C.F.R. 172.101, Appendix A, List Of Hazardous Substances and Reportable Quantities, 
and is in a quantity, in one package, which equals or exceeds the reportable quantity listed in 49 
C.F.R. 172.101, Appendix A. This definition does not apply to petroleum products that are 
lubricants or fuels or to mixtures or solutions of hazardous substances if in a concentration less than 
that shown in the table in 49 C.F.R. 171.8 under the definition of hazardous substance based on the 
reportable quantity specified for the materials listed in 49 C.F.R. 172.101, Appendix A; 

(26) Hazardous waste means any material that is subject to the hazardous waste manifest 
requirements of the United States Environmental Protection Agency specified in 40 C.F.R. 262; 



(27) Highway means the entire width between the boundary limits of any street, road, 
avenue, boulevard, or way which is publicly maintained when any part thereof is open to the use of 
the public for purposes of vehicular travel; 

(28) Interstate commerce means trade, traffic, or transportation provided in the 
furtherance of a commercial enterprise in the United States: 

(a) Between a place in a state and a place outside of such state, including a place outside 
of the United States; 

(b) Between two places in a state through another state or a place outside of the United 
States; or 

(c) Between two places in a state as part of trade, traffic, or transportation originating or 
terminating outside the state or the United States; 

(29) Intrastate commerce means any trade, traffic, or transportation provided in the 
furtherance of a commercial enterprise between any place in the State of Nebraska and any other 
place in Nebraska and not through any other state; 

(30) Marine pollutant means a material which is listed in the Hazardous Materials Table, 
49 C.F.R. 172.101, Appendix B, as a marine pollutant (see 49 C.F.R. 171.4 for applicability to 
marine pollutants) and, when in a solution or mixture of one or more marine pollutants, is packaged 
in a concentration which equals or exceeds: 

(a) Ten percent by weight of the solution or mixture for materials listed in 
49 C.F.R. 172.101, Appendix B; or 

(b) One percent by weight of the solution or mixture for materials that are identified as 
severe marine pollutants in the Hazardous Materials Table, 49 C.F.R. 172.101, Appendix B; 

(31) Motor carrier means a for-hire motor carrier or a private motor carrier. The term 
includes a motor carrier’s agents, officers, and representatives as well as employees responsible for 
hiring, supervising, training, assigning, or dispatching of drivers and employees concerned with the 
installation, inspection, and maintenance of motor vehicle equipment or accessories. This definition 
includes the terms employer and exempt motor carrier; 

(32) Motor vehicle means any vehicle, truck, truck-tractor, trailer, or semitrailer propelled 
or drawn by mechanical power except (a) farm tractors, (b) vehicles which run only on rails or 
tracks, and (c) road and general-purpose construction and maintenance machinery which by design 
and function is obviously not intended for use on a public highway, including, but not limited to, 
motor scrapers, earthmoving equipment, backhoes, trenchers, motor graders, compactors, tractors, 
bulldozers, bucket loaders, ditchdigging apparatus, asphalt spreaders, leveling graders, power 
shovels, and crawler tractors; 

(33) Nonbulk packaging means a packaging which has: 
(a) A maximum capacity of one hundred nineteen gallons or less as a receptacle for a 

liquid; 
(b) A maximum net mass of eight hundred eighty-two pounds or less and a maximum 

capacity of one hundred nineteen gallons or less as a receptacle for a solid; or 
(c) A water capacity of one thousand pounds or less as a receptacle for a gas as defined 

in 49 C.F.R. 173.115; 
(34) Out-of-service order means a declaration by an authorized enforcement officer of a 

federal, state, Canadian, Mexican, or local jurisdiction that a driver, a commercial motor vehicle, or 
a motor carrier operation is out of service pursuant to 49 C.F.R. 386.72, 392.5, 392.9a, 395.13, or 
396.9, or compatible laws or the North American Uniform Out-of-Service Criteria; 

(35) Packaging means a receptacle and any other components or materials necessary for 
the receptacle to perform its containment function in conformance with the minimum packing 
requirements of Title 49 of the Code of Federal Regulations. For radioactive materials packaging, 
see 49 C.F.R. 173.403; 



(36) Person means any individual, partnership, association, corporation, business trust, or 
any other organized group of individuals; 

(37) Planting and harvesting season means the period beginning on January 1 up to and 
including December 31 of each calendar year; 

(38) Principal place of business means the single location designated by the motor carrier, 
normally its headquarters, for purposes of identification. The motor carrier must make records 
required by the regulations referred to in sections 75-362 to 75-369.07 available for inspection at 
this location within forty-eight hours, Saturdays, Sundays, and state or federal holidays excluded, 
after a request has been made by an officer of the Nebraska State Patrol; 

(39) Private motor carrier means a person who provides transportation of property or 
passengers by commercial motor vehicle and is not a for-hire motor carrier; 

(40) Safety audit means an examination of a motor carrier’s operations to provide 
educational and technical assistance on drivers’ hours of service, maintenance and inspection, driver 
qualification, commercial driver’s license requirements, financial responsibility, accidents, 
hazardous materials, and other safety and transportation records to determine whether a motor 
carrier meets the safety fitness standard. The purpose of a safety audit is to gather critical safety 
data needed to make an assessment of the carrier’s safety performance and basic safety management 
controls. Safety audits do not result in safety ratings; and 

(41) Tank means a container, consisting of a shell and heads, that forms a pressure-tight 
vessel having openings designed to accept pressure-tight fittings or closures, but excludes any 
appurtenances, reinforcements, fittings, or closures. 

75-363 
Federal motor carrier safety regulations; provisions adopted; exceptions.  

(1) The parts, subparts, and sections of Title 49 of the Code of Federal Regulations listed 
below, as modified in this section, or any other parts, subparts, and sections referred to by such 
parts, subparts, and sections, in existence and effective as of January 1, 2016, are adopted as 
Nebraska law. 

(2) Except as otherwise provided in this section, the regulations shall be applicable to: 
(a) All motor carriers, drivers, and vehicles to which the federal regulations apply; and 
(b) All motor carriers transporting persons or property in intrastate commerce to include: 
(i) All vehicles of such motor carriers with a gross vehicle weight rating, gross 

combination weight rating, gross vehicle weight, or gross combination weight over ten thousand 
pounds; 

(ii) All vehicles of such motor carriers designed or used to transport more than eight 
passengers, including the driver, for compensation, or designed or used to transport more than 
fifteen passengers, including the driver, and not used to transport passengers for compensation; 

(iii) All vehicles of such motor carriers transporting hazardous materials required to be 
placarded pursuant to section 75-364; and 

(iv) All drivers of such motor carriers if the drivers are operating a commercial motor 
vehicle as defined in section 60-465 which requires a commercial driver’s license. 

(3) The Legislature hereby adopts, as modified in this section, the following parts of 
Title 49 of the Code of Federal Regulations: 

(a) Part 382 - CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING; 
(b) Part 385 - SAFETY FITNESS PROCEDURES; 
(c) Part 386 - RULES OF PRACTICE FOR MOTOR CARRIER, INTERMODAL 

EQUIPMENT PROVIDER, BROKER, FREIGHT FORWARDER, AND HAZARDOUS 
MATERIALS PROCEEDINGS; 



(d) Part 387 - MINIMUM LEVELS OF FINANCIAL RESPONSIBILITY FOR 
MOTOR CARRIERS; 

(e) Part 390 - FEDERAL MOTOR CARRIER SAFETY REGULATIONS; GENERAL; 
(f) Part 391 - QUALIFICATIONS OF DRIVERS AND LONGER COMBINATION 

VEHICLE (LCV) DRIVER INSTRUCTORS; 
(g) Part 392 - DRIVING OF COMMERCIAL MOTOR VEHICLES; 
(h) Part 393 - PARTS AND ACCESSORIES NECESSARY FOR SAFE OPERATION; 
(i) Part 395 - HOURS OF SERVICE OF DRIVERS; 
(j) Part 396 - INSPECTION, REPAIR, AND MAINTENANCE; 
(k) Part 397 - TRANSPORTATION OF HAZARDOUS MATERIALS; DRIVING 

AND PARKING RULES; and 
(l) Part 398 - TRANSPORTATION OF MIGRANT WORKERS. 
(4) The provisions of subpart E - Physical Qualifications And Examinations of 49 C.F.R. 

part 391 - QUALIFICATIONS OF DRIVERS AND LONGER COMBINATION VEHICLE (LCV) 
DRIVER INSTRUCTORS shall not apply to any driver subject to this section who: (a) Operates a 
commercial motor vehicle exclusively in intrastate commerce; and (b) holds, or has held, a 
commercial driver’s license issued by this state prior to July 30, 1996. 

(5) The regulations adopted in subsection (3) of this section shall not apply to farm 
trucks registered pursuant to section 60-3,146 with a gross weight of sixteen tons or less. The 
following parts and sections of 49 C.F.R. chapter III shall not apply to drivers of farm trucks 
registered pursuant to section 60-3,146 and operated solely in intrastate commerce: 

(a) All of part 391; 
(b) Section 395.8 of part 395; and 
(c) Section 396.11 of part 396. 
(6) The following parts and subparts of 49 C.F.R. chapter III shall not apply to the 

operation of covered farm vehicles: 
(a) Part 382 - CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING; 
(b) Part 391, subpart E - Physical Qualifications and Examinations; 
(c) Part 395 - HOURS OF SERVICE OF DRIVERS; and 
(d) Part 396 - INSPECTION, REPAIR, AND MAINTENANCE. 
(7) Part 393 - PARTS AND ACCESSORIES NECESSARY FOR SAFE OPERATION 

and Part 396 - INSPECTION, REPAIR, AND MAINTENANCE shall not apply to fertilizer and 
agricultural chemical application and distribution equipment transported in units with a capacity of 
three thousand five hundred gallons or less. 

(8) For purposes of this section, intrastate motor carriers shall not include any motor 
carrier or driver excepted from 49 C.F.R. chapter III by section 390.3(f) of part 390. 

(9)(a) Part 395 - HOURS OF SERVICE OF DRIVERS shall apply to motor carriers and 
drivers who engage in intrastate commerce as defined in section 75-362, except that no motor 
carrier who engages in intrastate commerce shall permit or require any driver used by it to drive nor 
shall any driver drive: 

(i) More than twelve hours following eight consecutive hours off duty; or 
(ii) For any period after having been on duty sixteen hours following eight consecutive 

hours off duty. 
(b) No motor carrier who engages in intrastate commerce shall permit or require a driver 

of a commercial motor vehicle, regardless of the number of motor carriers using the driver’s 
services, to drive, nor shall any driver of a commercial motor vehicle drive, for any period after: 

(i) Having been on duty seventy hours in any seven consecutive days if the employing 
motor carrier does not operate every day of the week; or 

(ii) Having been on duty eighty hours in any period of eight consecutive days if the 
employing motor carrier operates motor vehicles every day of the week. 



(10) Part 395 - HOURS OF SERVICE OF DRIVERS, as adopted in subsections (3) and 
(9) of this section, shall not apply to drivers transporting agricultural commodities or farm supplies 
for agricultural purposes during planting and harvesting season when: 

(a) The transportation of such agricultural commodities is from the source of the 
commodities to a location within a one-hundred-fifty-air-mile radius of the source of the 
commodities; 

(b) The transportation of such farm supplies is from a wholesale or retail distribution 
point of the farm supplies to a farm or other location where the farm supplies are intended to be 
used which is within a one-hundred-fifty-air-mile radius of the wholesale or retail distribution point; 
or 

(c) The transportation of such farm supplies is from a wholesale distribution point of the 
farm supplies to a retail distribution point of the farm supplies which is within a one-hundred-fifty-
air-mile radius of the wholesale distribution point. 

(11) 49 C.F.R. 390.21 - Marking of self-propelled CMVs and intermodal equipment shall 
not apply to farm trucks and farm truck-tractors registered pursuant to section 60-3,146 and 
operated solely in intrastate commerce. 

(12) 49 C.F.R. 392.9a - Operating authority shall not apply to Nebraska motor carriers 
operating commercial motor vehicles solely in intrastate commerce. 

(13) No motor carrier shall permit or require a driver of a commercial motor vehicle to 
violate, and no driver of a commercial motor vehicle shall violate, any out-of-service order. 

75-364 
Additional federal motor carrier regulations; provisions adopted.  

The parts, subparts, and sections of Title 49 of the Code of Federal Regulations listed below, 
or any other parts, subparts, and sections referred to by such parts, subparts, and sections, in 
existence and effective as of January 1, 2016, are adopted as part of Nebraska law and shall be 
applicable to all motor carriers whether engaged in interstate or intrastate commerce, drivers of such 
motor carriers, and vehicles of such motor carriers: 

(1) Part 107 - HAZARDOUS MATERIALS PROGRAM PROCEDURES, subpart F-
Registration of Cargo Tank and Cargo Tank Motor Vehicle Manufacturers, Assemblers, Repairers, 
Inspectors, Testers, and Design Certifying Engineers; 

(2) Part 107 - HAZARDOUS MATERIALS PROGRAM PROCEDURES, subpart G-
Registration of Persons Who Offer or Transport Hazardous Materials; 

(3) Part 171 - GENERAL INFORMATION, REGULATIONS, AND DEFINITIONS; 
(4) Part 172 - HAZARDOUS MATERIALS TABLE, SPECIAL PROVISIONS, 

HAZARDOUS MATERIALS COMMUNICATIONS, EMERGENCY RESPONSE 
INFORMATION, TRAINING REQUIREMENTS, AND SECURITY PLANS; 

(5) Part 173 - SHIPPERS - GENERAL REQUIREMENTS FOR SHIPMENTS AND 
PACKAGINGS; 

(6) Part 177 - CARRIAGE BY PUBLIC HIGHWAY; 
(7) Part 178 - SPECIFICATIONS FOR PACKAGINGS; and 
(8) Part 180 - CONTINUING QUALIFICATION AND MAINTENANCE OF 

PACKAGINGS. 

75-365 
Definitions; applicability; report; requirements.  

(1) Definitions contained in the regulations referred to in sections 75-363 and 75-364 
shall only apply to such regulations. 



(2) When the regulations referred to in sections 75-363 and 75-364 require that any 
person submit a report to the United States Department of Transportation or any other federal 
agency, that person shall also submit a copy of the report to the Nebraska State Patrol. 

75-366 
Enforcement powers.  

For the purpose of enforcing Chapter 75, article 3, any officer of the Nebraska State Patrol 
may, upon demand, inspect the accounts, records, and equipment of any motor carrier or shipper. 
Any officer of the Nebraska State Patrol shall have the authority to enforce the federal motor carrier 
safety regulations, as such regulations existed on January 1, 2016, and federal hazardous materials 
regulations, as such regulations existed on January 1, 2016, and is authorized to enter upon, inspect, 
and examine any and all lands, buildings, and equipment of any motor carrier, any shipper, and any 
other person subject to the federal Interstate Commerce Act, the federal Department of 
Transportation Act, and other related federal laws and to inspect and copy any and all accounts, 
books, records, memoranda, correspondence, and other documents of a motor carrier, a shipper, and 
any other person subject to Chapter 75, article 3, for the purposes of enforcing Chapter 75, article 3. 
To promote uniformity of enforcement, the carrier enforcement division of the Nebraska State 
Patrol shall cooperate and consult with the Public Service Commission and the Division of Motor 
Carrier Services. 

75-367 
Violations; penalty.  

Any person who violates any of the provisions adopted under section 75-363 or 75-364 shall 
be guilty of a Class III misdemeanor. 

75-368 
Nebraska State Patrol; carrier enforcement division; adopt rules and regulations; prior 

rules and regulations; effect.  

(1) The Nebraska State Patrol or the carrier enforcement division may adopt and 
promulgate rules and regulations as are necessary to carry out and enforce sections 75-362 to 
75-369.07. 

(2) The rules and regulations utilized by the Public Service Commission to administer 
any function or duty transferred to the Division of Motor Carrier Services on January 1, 1997, shall 
be administered as if adopted by the Division of Motor Carrier Services and shall remain effective 
until repealed, amended, modified, or reenacted by the Division of Motor Carrier Services. 

75-369 
Nebraska State Patrol; provide declaration of safety regulations; distribution; 

acknowledgement of applicant.  

The Nebraska State Patrol shall provide each county treasurer and the Department of Motor 
Vehicles with copies of a declaration which states that the motor carrier safety regulations in 
sections 75-362 to 75-369.07 have been enacted into state law. The declaration shall be distributed 
by the county treasurers and the Department of Motor Vehicles to each applicant for registration of 
commercial motor vehicles subject to sections 75-363 and 75-364. The applicant shall sign the 
registration form to acknowledge that the applicant has read the declaration and is aware that the 
motor carrier safety regulations are part of state law. Nothing in this section shall be construed to 
impose any liability upon any county treasurer or the Department of Motor Vehicles or any 
employee thereof as a result of any act or failure to act under this section. 



75-369.01 
Nebraska State Patrol carrier enforcement division; safety audit or compliance review. 

Any officer of the Nebraska State Patrol carrier enforcement division may conduct a safety 
audit or compliance review of a motor carrier. 

75-369.02 
Safety rating; factors; notice. 

Following a compliance review of an intrastate motor carrier by an officer of the Nebraska 
State Patrol carrier enforcement division, the Nebraska State Patrol shall issue a safety rating of that 
motor carrier. The safety rating shall be based upon factors prescribed in 49 C.F.R. part 385 — 
Safety Fitness Procedures adopted in section 75-363, portions of 49 C.F.R. chapter I adopted in 
section 75-364, and insurance requirements for intrastate motor carriers set forth by the Public 
Service Commission pursuant to section 75-307. The motor carrier shall be notified by the Nebraska 
State Patrol of such safety rating by certified or registered mail. 

75-369.03 
Violations; civil penalty; referral to federal agency or Public Service Commission; when. 

(1) The Superintendent of Law Enforcement and Public Safety may issue an order 
imposing a civil penalty against a motor carrier transporting persons or property in interstate 
commerce for a violation of sections 75-392 to 75-399 or against a motor carrier transporting 
persons or property in intrastate commerce for a violation or violations of section 75-363 or 75-364 
based upon an inspection conducted pursuant to section 75-366 in an amount which shall not exceed 
five hundred dollars for any single violation in any proceeding or series of related proceedings 
against any person or motor carrier as defined in 49 C.F.R. part 390.5 as adopted in section 75-363. 

(2) The superintendent shall issue an order imposing a civil penalty in an amount not to 
exceed ten thousand dollars against a motor carrier transporting persons or property in interstate 
commerce for a violation of subdivision (2)(e) of section 60-4,162 based upon a conviction of such 
a violation. 

(3) The superintendent shall issue an order imposing a civil penalty against a driver 
operating a commercial motor vehicle, as defined in section 60-465, that requires a commercial 
driver’s license or CLP-commercial learner’s permit, in violation of an out-of-service order. The 
civil penalty shall be in an amount not less than two thousand five hundred dollars but not more 
than five thousand dollars for a first violation and not less than five thousand one dollars but not 
more than seven thousand five hundred dollars for a second or subsequent violation. 

(4) The superintendent shall issue an order imposing a civil penalty against a motor 
carrier who knowingly allows, requires, permits, or authorizes the operation of a commercial motor 
vehicle, as defined in section 60-465, that requires a commercial driver’s license or 
CLP-commercial learner’s permit, in violation of an out-of-service order. The civil penalty shall be 
not less than two thousand seven hundred fifty dollars but not more than twenty-five thousand 
dollars per violation. 

(5) Upon the discovery of any violation by a motor carrier transporting persons or 
property in interstate commerce of section 75-307, 75-363, or 75-364 or sections 75-392 to 75-399 
based upon an inspection conducted pursuant to section 75-366, the superintendent shall 
immediately refer such violation to the appropriate federal agency for disposition, and upon the 
discovery of any violation by a motor carrier transporting persons or property in intrastate 
commerce of section 75-307 based upon such inspection, the superintendent shall refer such 
violation to the Public Service Commission for disposition. 



75-369.04 
Civil penalty; order; contents; collection. 

Any order issued by the Superintendent of Law Enforcement and Public Safety under 
section 75-369.03 shall include at least (1) the date of the order, (2) a description of each act or 
omission upon which the violation is based, (3) the manner in which and the place where the 
respondent may pay the civil penalty or request a hearing within fifteen business days after receipt 
of the order, and (4) a notice that if the respondent fails to respond to the order within fifteen 
business days after receipt of the order, the order shall automatically become final and the civil 
penalty may be collected by civil action in the district court of Lancaster County. 

75-369.05 
Notice or order; service. 

Any notice or order provided for in sections 75-369.01 to 75-369.07 shall be personally 
served on the respondent or on the person authorized by the respondent to receive notices and 
orders or shall be sent by registered mail or certified mail, return receipt requested, to the 
last-known address of the respondent or the person authorized to receive such notices and orders. A 
copy of the notice or order shall be filed in the records of the carrier enforcement division of the 
Nebraska State Patrol. 

75-369.06 
Unpaid civil penalties; collection. 

Civil penalties assessed pursuant to section 75-369.03 and unpaid shall constitute a debt to 
the State of Nebraska which may be collected in the form of a lien foreclosure or recovered in a 
proper form of action in the name of the State of Nebraska in the district court of Lancaster County. 
Any civil penalty collected shall be remitted on a monthly basis to the State Treasurer for 
distribution in accordance with Article VII, section 5, of the Constitution of Nebraska. 

75-369.07 
Summary order; hearing; procedure; final order; appeal. 

(1) If no hearing is requested and none is ordered by the Superintendent of Law 
Enforcement and Public Safety, the summary order shall automatically become a final order after 
fifteen business days after receipt of the order pursuant to section 75-369.05. 

(2) If a hearing is requested or ordered, the superintendent shall appoint as hearing 
officer an attorney licensed to practice law in Nebraska. Every hearing pursuant to sections 
75-369.01 to 75-369.07 shall be conducted in accordance with the Administrative Procedure Act. 

(3) Every hearing in an administrative proceeding under this section shall be public 
unless the hearing officer grants a request joined in by all the respondents that the hearing be 
conducted privately. 

(4) Upon agreement by all the parties any time before or during the hearing under this 
section, the hearing officer may compromise, mitigate, or aggravate any civil penalty. In 
determining the amount of the civil penalty, the hearing officer shall consider the appropriateness of 
the civil penalty in light of the gravity of the violation and the good faith of such violator in 
attempting to achieve compliance after notification of the violation. 

(5) The hearing officer, within ten days after the conclusion of the hearing, shall make 
written findings of fact and conclusions of law to the superintendent. Such findings of fact and 
conclusions of law shall not be binding upon the superintendent. 

(6) If a hearing is requested or ordered, the superintendent, after notice of and 
opportunity for hearing to all interested persons, may modify or vacate the order or extend it until 
final determination. 



(7) No final order or order after hearing may be returned by the superintendent without 
(a) appropriate notice to all interested persons, (b) opportunity for hearing to all interested persons, 
and (c) entry of written findings of fact and conclusions of law. Any order or decision of the 
superintendent may be appealed. The appeal shall be in accordance with the Administrative 
Procedure Act. 

(F) ENFORCEMENT 

75-370 
Insurance, bond, certificate, and permit requirements; enforcement; duties.  

Enforcement of sections 75-307 and 75-309 shall be carried out by the carrier enforcement 
division of the Nebraska State Patrol or the Nebraska State Patrol pursuant to the rules and 
regulations adopted and promulgated by the commission to enforce such sections. Any violation of 
such sections by any regulated motor carrier, motor carrier, or private carrier shall be referred to the 
commission for disposition under section 75-156, and the commission may take any other action 
provided by section 75-133. 

75-371 
Insurance, bond, certificate, and permit requirements; violations; penalty.  

Any person, private carrier, common carrier, or contract carrier which operates any motor 
vehicle in violation of section 75-307 or any rule, regulation, or order of the commission pertaining 
to such section shall be guilty of a Class IV misdemeanor. Each day of such violation shall 
constitute a separate offense. 

ARTICLE 7: TRANSMISSION LINES  

75-701 
Public Service Commission; jurisdiction denied. 

The commission shall have no jurisdiction over the rates, tolls, rents, and charges of districts 
organized under sections 70-601 to 70-672. 

75-702 
Transmission lines; intersections between railroads and highways; jurisdiction of 

commission. 

The commission shall have general supervision over any and all wires for transmitting 
electric current, or any other wire whatsoever, which crosses under or over any railroad track in this 
state at public highway crossings. 

75-703 
Intersections between railroads and highways; rules and regulations. 

The commission shall adopt and promulgate rules and regulations prescribing the manner in 
which the wires specified in section 75-702 will cross such railroad tracks in this state at public 
highway crossings. 

75-704 
Intersections between railroads and highways; prohibited acts. 

It shall be unlawful for any person to place any wire across any railroad track in this state at 
public highway crossings except in such manner as may be prescribed by the commission as 
provided in section 75-703. 



75-705 
Intersections between railroads and highways; crossing; commission may prescribe 

changes; cost. 

The commission shall, either by personal examination or otherwise, obtain information 
where the railroad track at public highway crossings is crossed by wires strung over the track 
contrary to or not in compliance with the rules prescribed by the commission, as contemplated by 
section 75-703, and shall order such change to be made by the person who owns or operates such 
wires as it may deem necessary to make the wires comply with such rules and within such 
reasonable time as it may prescribe. If the owner of the railroad and the other interested person are 
unable to agree as to which party shall bear the cost of any part of any such changes, the 
commission shall decide and determine which party shall bear the cost of such changes at public 
highway crossings. 

75-706 
Intersections between railroads and highways; crossing of wires; clearance. 

If any wire crosses over railroad track, in no case shall the commission prescribe a less 
clearance than twenty-five feet above the rails under the most unfavorable conditions of temperature 
and loading for all wires except electric wires for trolley cars, and such wires shall not be placed at 
a height of less than twenty-two feet from the top of the rails. 

75-707 
Intersections between railroads and highways; crossing of wires; regulation. 

The commission shall regulate the crossing of wires across railroad rights-of-way at public 
highways within the state, except that when the crossing entity is a railroad operator, the owners 
shall attempt to agree upon the terms and conditions of such crossing, and if such agreement cannot 
be concluded, the commission shall determine the terms and conditions subject to the provisions of 
sections 75-702 to 75-708. 

75-708 
Wires; violation; penalty; enforcement. 

Any person who strings or maintains any wire across any railroad right-of-way in this state 
at a different height or in a different manner than that prescribed by the commission, shall forfeit 
and pay to the State of Nebraska the sum of one hundred dollars for each separate period of ten days 
during which such wire is so maintained, such forfeiture to be recovered in a civil action brought in 
any court of competent jurisdiction in the name of the State of Nebraska, by the Attorney General, 
or by the county attorney of the county in which the wire is situated, at the request of the 
commission. The Attorney General and the respective county attorneys shall bring such action 
forthwith upon being so requested. 

75-709 
Electric lines; clearance from other lines. 

All lines constructed for the transmission of electric current, including telephone and 
telegraph lines, on the public highways or in other places in this state, except as provided in section 
75-724, shall provide sufficient clearance between such lines and existing properly constructed 
transmission, telephone, and telegraph lines so that they do not interfere with the reasonable safety, 
operation, and efficiency of existing lines. 



75-710 
Electric line; construction or voltage increase; application required; when. 

If the voltage of any electric line described in section 75-709 will exceed fifteen thousand 
volts and such line will be within one-quarter mile of any existing electrical or communication line 
of any other person or signal line of any railroad or if the voltage of such electric line will exceed 
seven hundred volts and such line will be within five hundred feet of the electrical or 
communication line of any other person or signal line of any railroad, application to construct the 
line shall be made to the commission, except that no application shall be required for any line which 
will not exceed fifteen thousand volts, which will not exceed six hundred sixty feet in length, and 
which will be more than seventy-five feet from any existing electrical or communication line of any 
other person or signal line of any railroad. The projectors of such line shall file with their 
application (1) a map or drawing showing the route of the proposed line and any existing electrical 
or communication lines or railroad signal lines within the respective distances described in this 
section, which drawing shall identify and give the names of the owners of such other lines, 
(2) specifications showing the manner of the construction of the proposed line, and (3) such other 
information as the commission may prescribe. Application shall be made to increase the voltage of 
an existing line in the manner stated for new construction as provided in this section. 

75-711 
Application to construct line or increase voltage; notice; hearing. 

Upon application being filed pursuant to section 75-710, the commission shall notify all 
parties who own or operate electrical or communication lines or railroad signal lines and who are 
likely to be affected by the construction of the electrical lines to appear at a public hearing at a time 
and place to be fixed by the commission for hearing of the application. Any such party may appear 
as provided in the rules of procedure of the commission. The commission shall take into 
consideration the prior occupancy of the space by existing lines. 

75-712 
Electric line paralleling or intersecting certain telephone lines; inductive interference; 

effect. 

Notwithstanding any provisions of sections 75-709 to 75-711, whenever electric lines which 
parallel or intersect one-wire ground return telephone lines are constructed, maintained and operated 
in accordance with recognized standard engineering specifications, the owner of the electric lines 
shall not be liable for any inductive electrical interference which the use and operation of the 
electric lines may cause to the one-wire ground return telephone lines, and no application for 
authority to construct, operate and maintain such electric lines shall be denied because such lines 
will create inductive interference in any existing one-wire ground return telephone lines. 

75-713 
Construction near airports; application; when. 

Any public utility, public power district, or other governmental subdivision or any person in 
this state, before engaging in the construction or alteration of any overhead wire, cable, or pipeline, 
the height of which is greater than five feet above the elevation of an airport which has been 
approved and licensed by the Department of Aeronautics, for each five hundred feet of the distance 
that such construction is or will be situated from the nearest boundary of such airport, shall file with 
the commission an original application for permission to enter upon and complete such construction 
or alteration and shall also file a copy thereof with the Department of Aeronautics. No application 
need be made when the construction or alteration is within the corporate limits of a city or village 
and is adjacent to other structures of a permanent character which are of equal or greater height than 



the construction or alteration proposed. No such overhead wire, cable, or pipeline for which 
application is required to be filed under sections 75-713 to 75-717 shall be constructed or altered 
without specific permission granted by order of the commission. 

75-714 
Construction near airports; application; notice; hearing; waiver; rules and regulations by 

Director of Aeronautics.  

Upon the filing of an application by any applicant for permission to construct or alter any 
overhead wire, cable, or pipeline as provided in section 75-713, the commission shall notify the 
Director of Aeronautics of the filing of the application and the date that it will be heard before the 
commission, except that if the application is accompanied by approval in writing of the Director of 
Aeronautics, the hearing may be waived and the permission granted without such hearing unless 
otherwise required by law. The Director of Aeronautics shall establish and publish rules and 
regulations consistent with the rules of the United States Department of Commerce, Division of 
Aeronautics, and the National Electrical Safety Code covering the requirements that the applicant is 
required to meet in order to obtain approval for the construction or alteration of any overhead wire, 
cable, or pipeline which is not exempt from the requirements of section 75-713. 

75-715 
Construction near airports; notice of hearing; to whom; objections. 

The Director of Aeronautics shall notify the owners of and persons operating upon any 
licensed airport affected by any application filed pursuant to section 75-713 and in the notice shall 
state the time and place of the hearing. The director may appear at the hearing and make objections 
to the granting of permission for the construction of any overhead wires, cable, or pipelines when, 
in his or her opinion, the construction would result in danger to the life, limb, or property of any 
person carried by and operating aircraft in the vicinity of the licensed airport. 

75-716 
Department of Aeronautics; file list of airports with commission. 

The Department of Aeronautics shall at all times maintain on file in the office of the 
commission a list of the airports currently licensed by the department setting forth the legal 
description of the real property thus used. 

75-717 
Construction near airports; hearing; order. 

The commission shall determine from the evidence presented at the hearing held pursuant to 
section 75-714 whether the applicant has made adequate allowance for the proper glide angles for 
the landing of aircraft at the airport concerned and shall determine, in conformity with the 
provisions of section 75-721, what order should be entered in the premises. 

75-718 
Transmission, telephone, or telegraph lines; commission may vacate side of highway, 

when. 

If a transmission, telephone, or telegraph carrier proposes to construct a line under the 
provisions of sections 75-709 to 75-724 on a highway both sides of which are occupied by 
telephone and telegraph lines or transmission lines, the commission shall order one side of the 
highway vacated, shall designate the side to be vacated, and shall assess the expense thereof to the 
parties interested in such proportions as in its judgment would best protect the rights of all parties 
interested and those of the general public. 



75-719 
Specified electrical transmission lines; construction requirements; applications; 

exceptions; line extension; delayed application procedure. 

An electrical transmission line for which application is required under section 75-710 will 
have complied with all the requirements of section 75-710 when built in accordance with the order 
and specifications of the commission for the construction of a line giving reasonable protection to 
existing lines. A separate order and set of specifications shall be issued covering the construction of 
each transmission line or addition thereto. No application need be made to the commission for 
authority to construct a customer’s primary service connection between an existing electric 
transmission line on either side of a highway and a customer’s transformer location. The 
construction of such a primary service connection shall conform to the requirements of law and the 
rules and regulations of the commission and shall be used for a customer’s service only no part of 
which shall be along or on a section line, public road, or property owned by another party. A line 
extension not to exceed one-half mile in length, for which application is required under section 
75-710, may be built from an existing electric transmission line prior to obtaining approval of such 
extension by the commission if all the owners or operators of existing electrical or communication 
lines, or railroad signal lines located within the respective distances described in section 75-710, 
and the Director of Aeronautics, if required by sections 75-713 and 75-714, consent to such 
construction. The construction of such line extension shall conform to the requirements of law and 
the rules and regulations of the commission. Within thirty days after the construction of such a line 
extension, an application shall be made for construction of such extension as required in other cases 
and shall be referred to as a delayed application. All provisions of law relating to electric 
transmission line applications, notices, hearings, and orders shall apply to such delayed application. 
Neither the fact that the line extension has been built nor the consent thereto given by owners of 
other lines shall affect in any way the conclusion or authority of the commission. If it is finally 
determined that the application should be denied because the line does not comply with law, the 
owner shall remove the line extension. 

75-720 
Proposed construction; electrical lines; application, notice, or hearing; unnecessary; 

when. 

Provisions of law requiring filing of applications with the commission and other procedures 
for proposed construction of any electrical line pursuant to section 75-711 need not be complied 
with when the electric transmission carrier has given written notice by certified mail, with a copy to 
the commission by certified mail, of such proposed construction providing full information, 
including location drawing, electrical characteristics, physical configuration, and length of parallel 
of and proposed separation from other electrical, communication, or railroad signal lines, to any 
person who owns or operates electrical, communication, or railroad signal lines within the 
respective distances described in section 75-710, and such person has failed to file with such 
electric transmission carrier, within sixty days of receipt of the notice, a written protest, together 
with the reasons for objecting to the proposed construction. The sixty-day notice period for protest 
may be waived by signed agreement between such person and the electric transmission carrier. 
Receipt of a waiver shall be evidence that the sixty-day notice period is also waived. When the 
electric transmission carrier proposing the construction is required by section 75-713 to file an 
application with the commission or wants to receive a commission ruling, it shall file with its 
application copies of the notices sent by certified mail or signed copies of agreements with any 
person who owns or operates electrical, communication, or railroad signal lines within the 
respective distances described in section 75-710 and a signed copy of the agreement of the Director 
of Aeronautics if required by law, indicating their concurrence in the proposed construction. Upon 



receipt of such filing, the commission may approve the application to construct and may grant a 
permit without notice or a public hearing. 

75-721 
Construction; operation; commission may regulate. 

The commission may prohibit the construction of any line found to be in violation of the 
terms of section 75-709. After the hearing provided for in section 75-711, the commission shall 
make such order and prescribe such terms and conditions for the location, construction, and 
operation of the proposed line as it may deem just and reasonable. It may make such orders in the 
premises as in its judgment would best protect the rights of all parties interested and those of the 
general public. It is hereby made unlawful for any person, not specifically exempt, to begin or carry 
on the construction of any line designed to carry electric current for which application is required 
under section 75-710 or to increase the voltage of any existing line which would require such 
application without having first secured authority from the commission as set forth in section 
75-710. 

75-722 
Procedure; appeal; provisions; applicable. 

Commission hearings concerning the provisions of sections 75-709 to 75-724 shall be in 
accordance with the Administrative Procedure Act. Any appeals therefrom shall be in accordance 
with section 75-136. 

75-723 
Transmission, telephone, and telegraph lines; violations; penalty. 

Any person who violates any of the provisions of sections 75-709 to 75-724 shall be guilty 
of a Class II misdemeanor. 

75-724 
Lines in cities or villages; exempt. 

The provisions of sections 75-709 to 75-724 shall not apply to any line within the limits of 
any incorporated city or village. 
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ARTICLE 7: EMINENT DOMAIN  

76-701 
Terms, defined. 

For purposes of sections 76-701 to 76-726: 
(1) Condemner means any legal entity that by law has been granted the right to exercise 

the power of eminent domain and includes the state and any governmental or political subdivision 
thereof; 

(2) Condemnee means any person, partnership, limited liability company, corporation, 
or association owning or having an encumbrance on any interest in property that is sought to be 
acquired by a condemner or in possession of or occupying any such property; 

(3) Property means any such interest in real or personal property as the condemner is 
empowered by law to acquire for public use; and 



(4) County judge means the county judge of the county where condemnation 
proceedings provided by such sections are had. 

76-702 
Condemner; enter upon land; inventory; furnish to condemnee. 

After negotiations have failed, any condemner, or his representative, upon proper 
identification and after informing the condemnee of the contemplated action is authorized to enter 
upon any land for the purpose of examining and surveying same in contemplation of bringing or 
during the pendency of condemnation proceedings under sections 76-701 to 76-724; Provided, 
when an inventory is made of the damage to personal property by reason of examining or surveying 
the land by the condemner, or his representatives, a copy of the inventory shall be delivered to the 
condemnee. 

76-703 
Damages; ascertainment; procedure. 

Damages to be paid by the condemner for any property including parts of or easements 
across rights-of-way of a public utility or a railroad taken through the exercise of the power of 
eminent domain shall be ascertained and determined as provided in sections 76-704 to 76-724, 
except that if it is sought to condemn the property, or such part thereof as will result in a decrease in 
the territory or volume of service, of a public utility engaged in the rendition of existing service, 
such damages shall be ascertained and determined as provided in sections 19-701 to 19-707 and 
70-650 or the Municipal Natural Gas System Condemnation Act, when applicable. 

76-704 
Petition of condemner. 

If any condemnee shall fail to agree with the condemner with respect to the acquisition of 
property sought by the condemner, a petition to condemn the property may be filed by the 
condemner in the county court of the county where the property or some part thereof is situated. 

76-704.01 
Petition of condemner; contents. 

A petition filed pursuant to section 76-704, shall include: 
(1) A statement of the authority for the acquisition; 
(2) The nature of and necessity and purpose for which the land will be used; 
(3) The title, right, or interest in the property to be acquired; 
(4) The quantity needed to fulfill the public purpose for which taken; 
(5) Reasons for selecting the particular location or route; 
(6) Evidence of attempts to negotiate in good faith with the property owner; and 
(7) If approval of any other agency is required the condemner should set forth the 

approval in writing of such agency. 

76-705 
Acquisition of property; damages; petition of condemnee. 

If any condemner shall have taken or damaged property for public use without instituting 
condemnation proceedings, the condemnee, in addition to any other available remedy, may file a 
petition with the county judge of the county where the property or some part thereof is situated to 
have the damages ascertained and determined. 



76-706 
Appointment of appraisers; qualifications; notice to condemnee.  

Upon filing of a petition under either section 76-704 or 76-705, the county judge or clerk 
magistrate, within three days by order entered of record, shall appoint three disinterested freeholders 
of the county, not interested in a like question, to serve as appraisers. One appraiser so appointed 
shall be a credentialed real property appraiser, except that if the county judge finds that no 
credentialed real property appraiser is a disinterested freeholder of the county, this requirement shall 
not apply. The county judge or clerk magistrate shall direct the sheriff to summon the appraisers so 
selected to convene at the office of the county judge at a time specified in the summons for the 
purpose of qualifying as appraisers and thereafter proceed to appraise the property sought to be 
condemned and to ascertain and determine the damages sustained by the condemnee. Notice of 
intention to acquire the property and of the time and place of meeting of the board of appraisers to 
have the damages assessed shall be served upon the condemnee at least ten days prior to the 
meeting of the board of appraisers. Service of such notice shall be made in the manner provided for 
service of a summons in a civil action. 

76-707 
Appraisers; disqualifications; vacancies; appointment.  

Upon convening of the appraisers, the county judge shall interrogate the appraisers as to 
their qualifications and may excuse any appraiser found by the county judge to be disqualified to 
serve. The county judge may fill any vacancies arising through disqualification, inability to attend, 
or otherwise. 

76-708 
Appraisers; oath.  

The appraisers shall, before entering on their duties, take and subscribe an oath that they will 
support the Constitutions of the United States and of the State of Nebraska, and will faithfully and 
impartially discharge their duties as required by law. 

76-709 
Appraisers; duties.  

It shall be the duty of the appraisers to carefully inspect and view the property taken or 
sought to be taken, and also any other property of the condemnee damaged thereby. The appraisers 
shall hear any party interested therein in reference to the amount of damages when they are so 
inspecting and viewing the property. 

76-710 
Appraisers; assessment of damages; additional damages; copy of report to condemnee; 

failure to transmit; effect.  

After the inspection, view, and hearing provided for in section 76-709 have been completed, 
the appraisers shall assess the damages that the condemnee has sustained or will sustain by the 
appropriation of the property to the use of the condemner and make and file a report thereof in 
writing with the court. In assessing such damages in cases in which the appropriation consists of 
taking an easement, the assessment of damages shall include damages for fences and crops 
destroyed or damaged by reason of the original construction of the improvement. Damage to 
fencing and crops occurring after the original construction and resulting from the operation or 
maintenance of the improvement shall not be included in such assessment but shall be determined 
by agreement of the parties and paid to the owner or lessee by the condemner or its successors and 
assigns at the time such fencing or crops are damaged. Upon failure of the parties to agree, such 



damages may be determined in the same manner as provided under sections 76-701 to 76-724. 
A copy of the appraisers’ report shall be transmitted to the condemnee. 

The transmission shall be made by the court within ten days of the return of appraisers and 
shall be by personal delivery or the sending by ordinary mail of such copy to the condemnee, to the 
attorney representing the condemnee at the inspection, view, and hearing, or to the officer or 
representative of a corporate condemnee so present. When title or interest in a single parcel of land 
is held by several condemnees the transmission of such copy to any one of such owners of interest 
shall be considered compliance with such requirement. The court shall record in the files of the 
proceedings the date, the person, his or her interest, and the manner of such transmission. Failure of 
transmission shall not be jurisdictional but shall extend the condemnee’s time of appeal to twenty 
days after such transmittal is finally made. 

76-710.01 
Damages; effect of reimbursement by federal government; severance of damages; other 

considerations.  

Where any condemner shall have taken or attempts to take property for public use, the 
damages for taking such property shall be determined according to the laws of this state irrespective 
of whether the condemner may be reimbursed for a part of such damage from the federal 
government and such damages shall include all compensable damages suffered by the condemnee 
including but not limited to reasonable severance damages and condemnee’s abstracting expenses. 
In determining the amount of such severance damages, account shall be taken, together with other 
relevant factors, of the economic effect, if any, caused by the severance therefrom of the part taken 
or sought to be taken upon the whole of such property as a going concern as it will be and remain 
after the severance. Any decrease or increase in the fair market value of real property prior to the 
date of valuation caused by the public improvement for which such property is acquired, or by the 
likelihood that the property would be acquired for such improvement, other than due to physical 
deterioration within the reasonable control of the owner, shall be disregarded in determining the 
compensation for the property. The provisions of this section shall apply to any case now or 
hereafter pending. 

76-710.02 
Land situated in irrigation district; damages payable to district.  

Whenever lands situated in an irrigation district are acquired by any condemner through 
eminent domain, and such lands at the time of their acquisition by any condemner, are irrigable and 
are being served or are capable of being served by facilities of the district to the same extent and in 
the same manner as lands of like character held under private ownership were served, the 
condemner, as part of the compensable damages of the acquisition and at the time of such 
acquisition, shall make a lump-sum payment to the irrigation district in an amount sufficient to: 

(1) Pay the pro rata share of the district’s bonded indebtedness, if any, and the pro rata 
share of the district’s contract indebtedness to the United States or to the State of Nebraska, if any, 
allocable to such lands, plus interest on such pro rata share in the event such indebtedness is not 
callable in advance of maturity; 

(2) Pay any deferred installments of local improvement district assessments against such 
lands, if any; and 

(3) Produce, if invested at an annual rate of interest equivalent to that set forth in current 
tables issued by the Director of Banking and Finance of the State of Nebraska, a sum of money 
equal to the annual increase in operation and maintenance costs against remaining lands in the 
district resulting from the severance from the district of the lands thus acquired by the condemner. 
For the purposes of determining the amount of such lump-sum payment, the annual maintenance 



and operation assessment of the district shall be considered to be the average for the ten years, or so 
many years as the district has assessment experience, if less than ten years, preceding the date of 
acquisition. 

76-710.03 
Land devoted to agricultural purposes; acquisition to construct power transmission lines; 

route selected. 

Whenever a condemner seeks to acquire lands or interest therein through eminent domain 
proceedings to construct power transmission lines through or over land devoted to agricultural 
purposes, such condemner shall be required to select a route along or following sections or one-half 
section lines unless such route cannot be followed without excessive and unreasonable costs to the 
condemner. 

76-710.04 
Economic development purpose; restriction on use of eminent domain. 

(1) A condemner may not take property through the use of eminent domain under 
sections 76-704 to 76-724 if the taking is primarily for an economic development purpose. 

(2) For purposes of this section, economic development purpose means taking property 
for subsequent use by a commercial for-profit enterprise or to increase tax revenue, tax base, 
employment, or general economic conditions. 

(3) This section does not affect the use of eminent domain for: 
(a) Public projects or private projects that make all or a major portion of the property 

available for use by the general public or for use as a right-of-way, aqueduct, pipeline, transmission 
line, or similar use; 

(b) Removing harmful uses of property if such uses constitute an immediate threat to 
public health and safety; 

(c) Leasing property to a private person who occupies an incidental part of public 
property or a public facility, such as a retail establishment on the ground floor of a public building; 

(d) Acquiring abandoned property; 
(e) Clearing defective property title; 
(f) Taking private property for use by a utility or railroad; 
(g) Taking private property based upon a finding of blighted or substandard conditions 

under the Community Development Law if the private property is not agricultural land or 
horticultural land as defined in section 77-1359; and 

(h) Taking private property for a transmission line to serve a privately developed facility 
generating electricity using wind, solar, biomass, or landfill gas. Nothing in this subdivision shall be 
construed to grant the power of eminent domain to a private entity. 

76-711 
Condemner; interest in property; deposit of awards; abandonment; appeal; interest; 

write of assistance; removal of property; liability.  

The condemner shall not acquire any interest in or right to possession of the property 
condemned until he or she has deposited with the court for the use of the condemnee the amount of 
the condemnation award in effect at the time the deposit is made. The condemner shall have sixty 
days from the date of the award of the appraisers to deposit with the court the amount of the award 
or the proceeding will be considered as abandoned. When the amount of the award is deposited with 
the court by the condemner, the condemner shall be deemed to have accepted the award unless he or 
she gives notice of appeal from the award of the appraisers pursuant to section 76-715. If the 



proceeding is abandoned, proceedings may not again be instituted by the condemner to condemn the 
property within two years from the date of abandonment. 

If an appeal is taken from the award of the appraisers by the condemnee and the condemnee 
obtains a greater amount than that allowed by the appraisers, the condemnee shall be entitled to 
interest from the date of the deposit at the rate provided in section 45-104.02, as such rate may from 
time to time be adjusted, compounded annually, on the amount finally allowed, less interest at the 
same rate on the amount withdrawn or on the amount which the condemner offers to stipulate for 
withdrawal as provided by section 76-719.01. If an appeal is taken from the award of the appraisers 
by the condemner, the condemnee shall be entitled to interest from the date of deposit at the rate 
provided in section 45-104.02, as such rate may from time to time be adjusted, compounded 
annually, on the amount finally allowed, less interest at the same rate on the amount withdrawn or 
on the amount which the condemner offers to stipulate for withdrawal as agreed to by the 
condemnee as provided by section 76-719.01. 

Upon deposit of the condemnation award with the court, the condemner shall be entitled to a 
writ of assistance to place him or her in possession of the property condemned and the condemnee 
shall be liable for diminution in the value of the property caused by the condemnee’s purposeful 
removal of real or personal property not previously agreed to in writing by the condemner and 
condemnee from the condemned property. 

76-712 
Condemnation award; certification; filing; state or federal-aid highways; failure to make 

deposition within sixty days; effect.  

Upon deposit of the condemnation award, the court shall prepare and certify under seal a 
true copy thereof and shall transmit the same to the register of deeds of the county where any real 
estate or interest therein is condemned and to the county clerk of the county where personal 
property only is condemned. When real estate or personal property in two or more counties is 
condemned, a certified copy of the condemnation award shall be filed in each county where any 
property is situated. The amount of the condemnation award in all condemnation proceedings for 
the state highway system established by Chapter 39, article 13, or for any highway or urban 
extension thereof which is a part of the National System of Interstate and Defense Highways as 
defined in the Federal Aid Highway Act of 1956, and qualified for federal aid thereunder, shall be 
deposited with the court within sixty days from the filing of the appraisers’ award. In such 
proceedings, if the condemner fails to make such deposit within sixty days from the filing of the 
appraisers’ award, the condemner shall be deemed to have abandoned the condemnation 
proceeding. 

76-713 
Condemnation award recording; effect.  

The register of deeds shall record and index the certified copy of the condemnation award in 
the same manner as is provided for the recording of deeds in this state. The county clerk shall file a 
copy of the same when only personal property is concerned in the same manner as is provided for 
the filing of chattel mortgages. Such recording and filing shall have like force and effect as the 
recording of deeds or filing of chattel mortgages. 

76-714 
Condemnation; interest acquired; when effective.  

The interest in the property acquired by the condemner shall be such title, easement, 
right-of-way, or use as is expressly specified in or necessarily contemplated by the law granting to 
the condemner the right to exercise the power of eminent domain. The condemner shall not 



dispossess the condemnee until the condemner is ready to devote the property to a public use, and 
such title or interest as the condemner seeks to acquire shall not be complete until the property is 
put to the public use for which taken. 

76-715 
Assessment of damages; appeal; procedure.  

Either condemner or condemnee may appeal from the assessment of damages by the 
appraisers to the district court of the county where the petition to initiate proceedings was filed. 
Such appeal shall be taken by filing a notice of appeal with the county judge within thirty days from 
the date of filing of the report of appraisers as provided in section 76-710. 

76-715.01 
Assessment of damages; appeal notice; contents; filing.  

The party appealing from the award for assessment of damages by the appraisers in any 
eminent domain action shall, within thirty days of the filing of the award, file a notice of appeal 
with the court, specifying the parties taking the appeal and the award thereof appealed from, and 
shall serve a copy of the same upon all parties bound by the award or upon their attorneys of record. 
Service may be made by mail, and proof of such service shall be made by an affidavit of the 
appellant filed with the court within five days after the filing of the notice stating that such notice of 
appeal was duly mailed or that after diligent search the addresses of such persons or their attorneys 
of record are unknown. 

76-716 
Appeal; bond; conditions.  

The party appealing shall also, at the time of filing of notice of appeal, enter into an 
undertaking, with at least one good and sufficient surety, to be approved by the county judge 
conditioned (1) that the appellant will prosecute such appeal to effect without unnecessary delays, 
and (2) that if judgment be rendered against appellant on the appeal, the appellant will satisfy 
whatever judgment may be rendered against him. 

76-717 
Appeal; transcript; fees; docketing; delay in acquisition of property; deposit of award, 

effect.  

Within thirty days after the filing of such notice of appeal, the county judge shall prepare 
and transmit to the clerk of the district court a duly certified transcript of all proceedings had 
concerning the parcel or parcels of land as to which the particular condemnee takes the appeal upon 
payment of the fees provided by law for preparation thereof. When notice of appeal is filed by both 
the condemner and the condemnee, such transcript shall be prepared only in response to the first 
notice of appeal. The transcript prepared in response to the second notice of appeal shall contain 
only a copy of such notice and the proceedings shall be docketed in the district court as a single 
cause of action. 

The filing of the notice of appeal shall confer jurisdiction on the district court. The first party 
to perfect an appeal shall file a petition on appeal in the district court within fifty days after the 
filing of the notice of appeal. If no petition is filed, the court shall direct the first party to perfect an 
appeal to file a petition and impose such sanctions as are reasonable. The appeal shall be tried de 
novo in the district court. Such appeal shall not delay the acquisition of the property and placing of 
same to a public use if the condemner shall first deposit with the county judge the amount assessed 
by the appraisers. 



76-718 
Judgment on appeal; certified copy sent to county judge.  

After entry of final judgment in the district court on the appeal, a certified copy thereof shall 
be prepared and transmitted by the clerk of the district court to the county judge. 

76-719 
Appeal from district court; procedure; money on deposit; disposition.  

Either condemner or condemnee may appeal from the judgment of the district court to the 
Court of Appeals in the manner provided by law for taking an appeal in a civil action. In case an 
appeal is taken either to the district court or the Court of Appeals, any money deposited by the 
condemner shall remain in the hands of the county judge until a final judgment is rendered except as 
provided in section 76-719.01. 

76-719.01 
Deposit of award; payment of amount to condemnee; remainder; how treated; waiver of 

appeal, effect; judgment against condemnee for overpayment; interest.  

Upon stipulation of the parties in interest, the county judge shall order that the amount 
stipulated by the parties of the money deposited by the condemner in the county court be paid 
forthwith for or on account of the damages the condemnee has sustained or will sustain by the 
appropriation of the property to the use of the condemner. When the money remaining on deposit 
after stipulated payment to the condemnee is five thousand dollars or more, the county court shall 
place such amount in a savings account of a bank or other financial institution or in interest-bearing 
obligations of the federal government. The condemner may submit to the court any preferences or 
suggestions it may have as to the manner and place of such deposit. The amount so deposited shall 
be insured by the Federal Deposit Insurance Corporation or other federally chartered or guaranteed 
form of deposit insurance. The risk of loss of any funds so deposited shall be on the condemner. 
Interest accruing from such deposited funds shall be paid to the condemner. 

If all the parties in interest waive the right of appeal, the county judge shall distribute the 
money deposited by the condemner forthwith in accordance with the award of the appraisers and as 
soon as deposited by the condemner. If the compensation finally awarded in respect to the property 
is less than the amount of the money so received by the condemnee, the court shall enter judgment 
against the condemnee for the amount that the condemnee has been overpaid, together with interest 
at the rate provided in section 45-104.02, as such rate may from time to time be adjusted, 
compounded annually from the date of withdrawal. 

76-720 
Appeal; fees and costs; payment. 

If an appeal is taken from the award of the appraisers by the condemnee and the amount of 
the final judgment is greater by fifteen percent than the amount of the award, or if appeal is taken by 
the condemner and the amount of the final judgment is not less than eighty-five percent of the 
award, or if appeal is taken by both parties and the final judgment is greater in any amount than the 
award, the court may in its discretion award to the condemnee a reasonable sum for the fees of his 
or her attorney and for fees necessarily incurred for not more than two expert witnesses. On any 
appeal by the condemner, the condemner shall pay all court costs on appeal. If appeal is taken by 
the condemnee only and the final judgment is not equal to or greater than the award of the 
appraisers, the court may in its discretion award to the condemner the court costs incurred by the 
condemner, but not attorney or expert witness fees. 

If an appeal is taken to the district court and the district court finds that the condemner did 
not negotiate in good faith with the property owner or there was no public purpose for taking the 



property involved, the court shall award to the condemnee a reasonable sum for the fees of his or 
her attorney and the condemner shall pay all court costs on appeal. 

The changes made to this section by Laws 1995, LB 222, apply to any action pending on 
March 30, 1995, or filed on or after such date. 

76-720.01 
Appeal; allowance of fees and costs; application to pending cases.  

The provisions of section 76-720 shall apply to any case now or hereafter pending on appeal 
from the award of the appraisers as provided in section 76-710. 

76-721 
Joinder of causes of action on appeal.  

Assessments made for property taken and damaged by the same condemner upon and 
through different property belonging to the same condemnee or condemnees may be joined in one 
appeal, and proceeded with in the appellate court as separate counts joined in one action for 
damages to such property. 

76-723 
Appraisers; fees; appeal; costs; mileage.  

The appraisers shall each receive a reasonable fee for their services, to be fixed by the 
county judge or clerk magistrate, and the same shall be taxed as costs. The fee shall not exceed four 
hundred twenty-five dollars for each appraiser exclusive of mileage for each day actually employed 
in attendance on the board of appraisers. The condemner may appeal from the allowance of any fee 
so fixed to the district court. Such an appeal shall be docketed apart from and shall be considered 
separately and independently from the rights between the condemnee and condemner. All costs of 
the first appraisement shall be paid by the condemner. In addition, the appraiser shall receive 
mileage at the rate provided in section 81-1176 for each mile necessarily traveled. 

76-724 
Property of minor, mentally incompetent person, married person whose spouse is under 

guardianship or conservatorship; authority of guardian or conservator.  

Notwithstanding any more general or special law respecting sale or conveyance of lands, 
real estate, real or personal property, or any interests therein now or hereafter owned by any minor, 
mentally incompetent person, any married person whose spouse is under guardianship or 
conservatorship, or any persons under conservatorship, the guardian of such minor or mentally 
incompetent person, such married person with the guardian of such spouse, the conservator of such 
persons, or any married person with the conservator of such spouse may execute deeds or other 
instruments for the conveyance of any lands, real or personal property, or any interests therein of 
such minors, mentally incompetent persons under guardianship, or such persons under 
conservatorship to the condemner for public purposes upon payment of just compensation by the 
condemner or, in the event of condemnation, may agree and settle with the condemner for all 
damages or claims by reason of the taking of the property and may give valid releases and 
discharges therefor. 

76-725 
State; lands necessary for state use; right of eminent domain; procedure.  

The State of Nebraska may acquire, by eminent domain, lands necessary for any state use. 
The procedure to condemn property shall be exercised in the manner set forth in sections 76-704 to 
76-724. 



76-726 
Costs, expenses, fees; awarded; when.  

(1) The court having jurisdiction of a proceeding instituted by an agency as defined in 
section 76-1217 to acquire real property by condemnation shall award the owner of any right, title, 
or interest in such real property such sum as will, in the opinion of the court, reimburse such owner 
for his or her reasonable costs, disbursements, and expenses, including reasonable attorney’s, 
appraisal, and engineering fees, actually incurred because of the condemnation proceedings if 
(a) the final judgment is that the agency cannot acquire the real property by condemnation or (b) the 
proceeding is abandoned by the agency. If a settlement is effected, the court may award to the 
plaintiff reasonable expenses, fees, and costs. 

(2) The court having jurisdiction of a proceeding instituted by a condemnee under 
section 76-705 shall award the condemnee such sum as will, in the opinion of the court, reimburse 
the condemnee for his or her reasonable costs, disbursements, and expenses, including reasonable 
attorney’s, appraisal, and engineering fees, actually incurred as a result of the taking of or damage 
to the condemnee’s property if (a) the court renders a judgment in favor of the condemnee or (b) a 
settlement is effected. 

ARTICLE 23: ONE-CALL NOTIFICATION SYSTEM  

76-2301 
Act, how cited.  

Sections 76-2301 to 76-2331 shall be known and may be cited as the One-Call Notification 
System Act. 

76-2302 
Legislative intent.  

(1) It is the intent of the Legislature to establish a means by which excavators may notify 
operators of underground facilities in an excavation area so that operators have the opportunity to 
identify and locate the underground facilities prior to excavation and so that the excavators may 
then observe proper precautions to safeguard the underground facilities from damage. 

(2) It is the purpose of the One-Call Notification System Act to aid the public by 
preventing injury to persons and damage to property and the interruption of utility services resulting 
from accidents caused by damage to underground facilities. 

76-2303 
Definitions, where found.  

For purposes of the One-Call Notification System Act, the definitions found in sections 
76-2303.01 to 76-2317 shall be used. 

76-2303.01 
Bar test survey, defined.  

Bar test survey means a leakage survey completed with a nonconductive piece of equipment 
made by manually driving small holes in the ground at regular intervals along the route of an 
underground gas pipe for the purpose of extracting a sample of the ground atmosphere and testing 
the atmosphere in the holes with a combustible gas detector or other suitable device. 



76-2304 
Business day, defined.  

Business day shall mean any day other than a Saturday, Sunday, or state or nationally 
observed legal holiday. 

76-2305 
Center, defined. 

Center shall mean the statewide one-call notification center. 

76-2306 
Damage, defined.  

Damage shall mean any impact with, partial or complete severance, destruction, impairment, 
or penetration of, or removal or weakening of support from an underground facility, including its 
protective coating, housing, or other protective device. 

76-2307 
Emergency condition, defined.  

Emergency condition shall mean any condition which constitutes a clear and present danger 
to life, health, or property or which demands immediate action to prevent or repair a major service 
outage. 

76-2308 
Excavation, defined.  

Excavation shall mean any activity in which earth, rock, or other material in or on the 
ground is moved or otherwise displaced by means of tools, equipment, or explosives and shall 
include grading, trenching, digging, ditching, drilling, augering, tunneling, scraping, and cable or 
pipe plowing or driving but shall not include (1) normal maintenance of roads if the maintenance 
does not change the original road grade and does not involve the road ditch, (2) tilling of soil and 
gardening for seeding and other agricultural purposes, (3) digging of graves or in landfills in 
planned locations, (4) maintenance or rebuilding of railroad track or facilities located on a railroad 
right-of-way by the railroad company or its contractors when such maintenance or rebuilding does 
not change the track grade, or (5) hand digging around the base of a pole for pole inspection as part 
of routine maintenance or replacement of a pole when the replacement pole is similarly sized and is 
installed in the existing hole. 

76-2309 
Excavator, defined.  

Excavator shall mean a person who engages in excavation in this state. 

76-2310 
Gas or hazardous liquid underground pipeline facility, defined.  

Gas or hazardous liquid underground pipeline facility shall mean any underground facility 
used or intended for use in the transportation of gas or the treatment of gas or used or intended for 
use in the transportation of hazardous liquids including petroleum or petroleum products. 



76-2311 
Nonpermanent surface, defined. 

Nonpermanent surface shall mean any ground consisting of uncovered dirt or rock or ground 
that is covered by grass or other plant life, crushed rock, gravel, or other similar natural substance. 

76-2312 
Normal working hours, defined.  

Normal working hours shall mean the hours of 7 a.m. to 5 p.m. on a business day in each 
time zone in the state. 

76-2313 
Operator, defined.  

Operator shall mean a person who manages or controls the functions of an underground 
facility but shall not include a person who is an owner or tenant of real property where underground 
facilities are located if the underground facilities are used exclusively to furnish services or 
commodities on the real property. 

76-2314 
Permanent surface, defined.  

Permanent surface shall mean any ground that is covered by a hard, artificial, weatherproof 
material such as concrete, asphalt, or other similar artificial substance. 

76-2315 
Person, defined.  

Person shall mean an individual, partnership, limited liability company, association, 
municipality, state, county, political subdivision, utility, joint venture, or corporation and shall 
include the employer of an individual. 

76-2316 
Statewide one-call notification center, defined.  

Statewide one-call notification center shall mean the association certified by the State Fire 
Marshal, operating on a nonprofit basis, supported by its members, and having as its principal 
purpose the statewide receipt and dissemination to participating operators of information on a fair 
and uniform basis concerning intended excavation in an area where the operators have underground 
facilities. 

76-2317 
Underground facility, defined.  

Underground facility shall mean any item of personal property buried or placed below 
ground for use in connection with the storage or conveyance of water, sewage, electronic 
communications, telephonic communications, telegraphic communications, cable television, electric 
energy, oil, gas, hazardous liquids, or other substances, including pipes, trunk lines, fiber optic 
cables, sewers, conduits, cables, valves, lines, wires, manholes, and attachments to such personal 
property. 



76-2318 
Center; membership required.  

Operators of underground facilities shall become members of and participate in the 
statewide one-call notification center. 

76-2319 
Board of directors; rules and regulations; selection of vendor.  

The center shall be governed by a board of directors who shall establish the operating 
procedures and the technology needed for the center pursuant to rules and regulations adopted and 
promulgated by the State Fire Marshal. The rules and regulations adopted and promulgated by the 
State Fire Marshal shall provide for the qualifications, appointment, retention, and composition of 
the board of directors. The board of directors shall also establish a competitive bidding procedure to 
select a vendor to provide the notification service, establish a procedure by which members of the 
center share the costs of the center on a fair, reasonable, and nondiscriminatory basis, and do all 
other things necessary to implement the purpose of the center. Any agreement between the center 
and a vendor for the notification service may be modified from time to time by the board of 
directors, and any agreement shall be reviewed by the board of directors at least once every three 
years, with an opportunity to receive new bids if desired by the board of directors. 

76-2320 
Operator; duty to furnish information; center operational, when; certification.  

Every operator shall furnish the vendor selected by the board of directors with information 
concerning the location of its underground facilities. Every operator having underground facilities 
in existence in this state on February 16, 1994, shall furnish such information to the vendor by 
April 3, 1995. The vendor shall have the center operational on October 2, 1995. The center shall be 
certified by the State Fire Marshal, and the certification shall be reviewed every two years to ensure 
continued compliance with federal law. 

76-2321 
Excavation; notice; contents; commencement.  

(1) A person shall not commence any excavation without first giving notice to every 
operator. An excavator’s notice to the center shall be deemed notice to all operators. An excavator’s 
notice to operators shall be ineffective for purposes of this subsection unless given to the center. 
Notice to the center shall be given at least two full business days, but no more than ten business 
days, before commencing the excavation, except notice may be given more than ten business days 
in advance when the excavation is a road construction, widening, repair, or grading project provided 
for in sections 70-311 to 70-313 and 86-708 to 86-710. An excavator may commence work before 
the elapse of two full business days when (a) notice to the center has been given as provided by this 
subsection and (b) all the affected operators have notified the excavator that the location of all the 
affected operator’s underground facilities have been marked or that the operators have no 
underground facilities in the location of the proposed excavation. 

(2) The notice required pursuant to subsection (1) of this section shall include (a) the 
name and telephone number of the person making the notification, (b) the name, address, and 
telephone number of the excavator, (c) the location of the area of the proposed excavation, 
including the range, township, section, and quarter section, unless the area is within the corporate 
limits of a city or village, in which case the location may be by street address, (d) the date and time 
excavation is scheduled to commence, (e) the depth of excavation, (f) the type and extent of 
excavation being planned, including whether the excavation involves tunneling or horizontal boring, 
and (g) whether the use of explosives is anticipated. 



76-2322 
Excavator; notice to center.  

An excavator shall serve notice of intent to excavate upon the center by submitting a locate 
request using a method provided by the center. The center shall inform the excavator of all 
operators to whom such notice will be transmitted and shall promptly transmit such notice to every 
operator having an underground facility in the area of intended excavation. The center shall assign 
an identification number to each notice received. 

76-2323 
Underground facilities; mark or identify.  

(1) Upon receipt of the information contained in the notice pursuant to section 76-2321, 
an operator shall advise the excavator of the approximate location of underground facilities in the 
area of the proposed excavation by marking or identifying the location of the underground facilities 
with stakes, flags, paint, or any other clearly identifiable marking or reference point and shall 
indicate if the underground facilities are subject to section 76-2331. The location of the 
underground facility given by the operator shall be within a strip of land eighteen inches on either 
side of the marking or identification plus one-half of the width of the underground facility. If in the 
opinion of the operator the precise location of a facility cannot be determined and marked as 
required, the operator shall provide all pertinent information and field locating assistance to the 
excavator at a mutually agreed to time. The location shall be marked or identified using color 
standards prescribed by the center. The operator shall respond no later than two business days after 
receipt of the information in the notice or at a time mutually agreed to by the parties. 

(2) The marking or identification shall be done in a manner that will last for a minimum 
of five business days on any nonpermanent surface and a minimum of ten business days on any 
permanent surface. If the excavation will continue for longer than five business days, the operator 
shall remark or reidentify the location of the underground facility upon the request of the excavator. 
The request for remarking or reidentification shall be made through the center. 

(3) An operator who determines that it does not have any underground facility located in 
the area of the proposed excavation shall notify the excavator of the determination prior to the date 
of commencement of the excavation. 

76-2324 
Excavator; liability for damage; when.  

An excavator who fails to give notice of an excavation pursuant to section 76-2321 or who 
fails to comply with section 76-2331 and who damages an underground facility by such excavation 
shall be strictly liable to the operator of the underground facility for the cost of all repairs to the 
underground facility. An excavator who gives the notice and who damages an underground facility 
shall be liable to the operator for the cost of all repairs to the underground facility unless the 
damage to the underground facility was due to the operator’s failure to comply with section 
76-2323. An excavator who fails to give notice of an excavation pursuant to section 76-2321 and 
who damages an underground facility that is operated by the excavator shall not be in violation of 
the One-Call Notification System Act. 

In addition to any liability provided in this section an operator of a damaged underground 
facility shall be entitled to any other remedies available at law or in equity provided by statute or 
otherwise. 



76-2325 
Violations; civil penalty.  

Any person who violates the provisions of section 76-2320, 76-2321, 76-2322, 76-2323, 
76-2326, 76-2330, or 76-2331 shall be subject to a civil penalty as follows: 

(1) For a violation related to a gas or hazardous liquid underground pipeline facility, an 
amount not to exceed ten thousand dollars for each violation for each day the violation persists, up 
to a maximum of five hundred thousand dollars; and 

(2) For a violation related to any other underground facility, an amount not to exceed 
five hundred dollars for each day the violation persists, up to a maximum of five thousand dollars. 

An action to recover a civil penalty shall be brought by the Attorney General or a 
prosecuting attorney on behalf of the State of Nebraska in any court of competent jurisdiction of 
this state. The trial shall be before the court, which shall consider the nature, circumstances, and 
gravity of the violation and, with respect to the person found to have committed the violation, the 
degree of culpability, the absence or existence of prior violations, whether the violation was a 
willful act, any good faith attempt to achieve compliance, and such other matters as justice may 
require in determining the amount of penalty imposed. All penalties shall be remitted to the State 
Treasurer for distribution in accordance with Article VII, section 5, of the Constitution of Nebraska. 

76-2325.01 
Unlawful interference; penalty.  

Any person who willfully and maliciously breaks, injures, destroys, or otherwise interferes 
with the poles, wires, or other facilities of any telecommunications or railroad company or electric 
light and power company in this state or who willfully and purposely interrupts or interferes with 
the transmission of telecommunications messages or the transmission of light, heat, and power in 
this state shall be subject to the action and penalty prescribed in section 28-519. 

76-2326 
Damage; duty of excavator.  

If any underground facility is damaged, dislocated, or disturbed before or during excavation, 
the excavator shall immediately notify the center. An excavator shall not conceal or attempt to 
conceal damage, dislocation, or disturbance of an underground facility and shall not repair or 
attempt to repair the underground facility unless authorized by the operator of the underground 
facility. 

76-2327 
Incorrect location; duty of excavator.  

If in the course of excavation the excavator discovers that the operator has incorrectly 
located the underground facility, he or she shall notify the center as soon as practical but no later 
than seventy-two hours after discovery. 

76-2328 
Local permits; treatment; claims against political subdivisions.  

The One-Call Notification System Act shall not affect or impair any local ordinances or 
other provisions of law requiring permits to be obtained before an excavation. A permit issued by a 
governing body shall not relieve an excavator from complying with the requirements of the act. No 
claim shall be maintained under the One-Call Notification System Act against a political 
subdivision or its officers, agents, or employees except to the extent, and only to the extent, 
provided by the Political Subdivisions Tort Claims Act. 



76-2329 
Emergency conditions; bar test survey; notification requirements; liability. 

(1) Sections 76-2321 and 76-2323 shall not apply to an excavation made under an 
emergency condition if all reasonable precautions are taken to protect the underground facilities. If 
an emergency condition exists, the excavator shall give notification in substantial compliance with 
section 76-2321 as soon as practical. Upon being notified that an emergency condition exists, each 
operator shall provide all reasonably available location information to the excavator as soon as 
possible. If the emergency condition has arisen through no fault of the excavator, sections 76-2324 
and 76-2325 shall not apply and the excavator shall be liable for damage to any underground 
facility located in the area if the damage occurs because of the negligent acts or omissions of the 
excavator. 

(2) Sections 76-2321 and 76-2323 shall not apply to a bar test survey deemed necessary 
to address an emergency condition performed by the operator of the gas or hazardous liquid 
underground pipeline facility or a qualified excavator who has been engaged to work on behalf of 
the operator in response to a reported or suspected leak of natural gas, propane, or other 
combustible liquid or gas. If the emergency condition has arisen through no fault of the excavating 
operator, section 76-2325 shall not apply. 

(3) Sections 76-2321 and 76-2323 shall not apply to an excavation deemed necessary to 
address an emergency condition performed by the operator of the gas or hazardous liquid 
underground pipeline facility or a qualified excavator who has been engaged to work on behalf of 
the operator to address a leak of natural gas, propane, or other combustible liquid or gas. In such 
event, the operator shall give notification in substantial compliance with section 76-2321 prior to 
the excavation undertaken by the operator to address the emergency condition. Upon being notified 
that an emergency condition exists, each operator shall provide all reasonably available location 
information to the excavating operator as soon as possible, but the excavating operator need not 
wait for such location information prior to excavation or continuing excavation. If the emergency 
condition has arisen through no fault of the excavating operator, section 76-2325 shall not apply. 

76-2330 
Center; duties. 

The center shall: 
(1) Maintain adequate records documenting compliance with the requirements of the 

One-Call Notification System Act, including records of all telephone calls and records of all locate 
requests for the preceding five years which will be made available and printed upon request of an 
operator or excavator; 

(2) Provide the notification service during normal working hours at a minimum; and 
(3) Provide procedures for emergency notification for calls received at other than normal 

working hours. 





CHAPTER 77. REVENUE AND TAXATION 

ARTICLE 23: DEPOSIT AND INVESTMENT OF PUBLIC FUNDS 

§ 77-2341 Funds of governmental subdivision; investment of surplus; securities 
authorized.  

§ 77-2353 Public power and irrigation district funds; deposit required.  
§ 77-2353.01 Public power districts; authorized investments.  
§ 77-2354 Public power and irrigation district funds; designation of depositories.  
§ 77-2355 Public power and irrigation district funds; depositories; bond or security 

required.  
§ 77-2356 Public power and irrigation district funds; deposits; limitation.  
§ 77-2357 Public power and irrigation district funds; depositories; power to enter into 

agreement.  
§ 77-2358 Public power and irrigation district funds; depositories; duty of treasurer to 

keep list of securities.  
§ 77-2359 Public power and irrigation district funds; depositories; statement of funds on 

deposit.  
§ 77-2360 Public power and irrigation district funds; deposit of funds; rules and 

regulations.  
§ 77-2361 Public power and irrigation district funds; treasurer or other officer; not liable 

on bond.  
§ 77-2362 Public funds; depositories; security.  
§ 77-2363 Public funds; actions to recover; validity of contracts.  
§ 77-2364 Public funds; depositories; authority to give bond or security.  
§ 77-2365 Revenue-Sharing Trust Fund; created; investment; expenditure.  
§ 77-2365.01 Funds of state or political subdivisions; deposit with qualifying mutual 

financial instructions; conditions.  
§ 77-2365.02 Funds of state or political subdivisions; investment or deposit in 

interest-bearing deposits; conditions.  
§ 77-2366 Funds of state or political subdivisions; deposit with capital stock financial 

institutions; conditions.  
§ 77-2367 Revisor of Statutes; duty.  

 
 
ARTICLE 23: DEPOSIT AND INVESTMENT OF PUBLIC FUNDS  

77-2341 
Funds of governmental subdivision; investment of surplus; securities authorized. 

(1) Whenever any county, city, village, or other governmental subdivision, other than a 
school district, of the State of Nebraska has accumulated a surplus of any fund in excess of its 
current needs or has accumulated a sinking fund for the payment of its bonds and the money in such 
sinking fund exceeds the amount necessary to pay the principal and interest of any such bonds 
which become due during the current year, the governing body of such county, city, village, or other 
governmental subdivision may invest any such surplus in excess of current needs or such excess in 
its sinking fund in certificates of deposit, in time deposits, and in any securities in which the state 
investment officer is authorized to invest pursuant to the Nebraska Capital Expansion Act and the 
Nebraska State Funds Investment Act and as provided in the authorized investment guidelines of 



the Nebraska Investment Council in effect on the date the investment is made. The state investment 
officer shall upon request furnish a copy of current authorized investment guidelines of the 
Nebraska Investment Council. 

(2) Whenever any school district of the State of Nebraska has accumulated a surplus of 
any fund in excess of its current needs or has accumulated a fund for the payment of bonds and the 
money in such fund exceeds the amount necessary to pay the principal and interest of any such 
bonds which become due during the current year, the board of education of such school district may 
invest any such surplus in excess of current needs or such excess in the bond fund in securities in 
which such board of education is authorized to invest pursuant to section 79-1043. 

(3) Nothing in subsection (1) of this section shall be construed to restrict investments 
authorized pursuant to section 14-563. 

(4) Nothing in subsections (1), (2), and (3) of this section shall be construed to authorize 
investments in venture capital. 

77-2353 
Public power and irrigation district funds; deposit required. 

All funds of any public power district, public irrigation district, or public power and 
irrigation district organized and existing under the laws of this state shall be deposited by the 
treasurer or other competent officer of such district in such bank, capital stock financial institution, 
or qualifying mutual financial institution as shall have been designated as official depositories for 
the funds belonging to such district. Such deposits shall either be made in accordance with and 
subject to agreements of such district with its bondholders or noteholders or, in the absence of any 
such agreement, shall be subject to the provisions and conditions provided in sections 77-2353 to 
77-2361. Section 77-2366 shall apply to deposits in capital stock financial institutions. Section 
77-2365.01 shall apply to deposits in qualifying mutual financial institutions. 

77-2353.01 
Public power districts; authorized investments. 

In addition to other authorized investments, public power districts are authorized to invest 
and reinvest in: (1) Direct obligations of or obligations guaranteed by the United States of America; 
(2) bonds, debentures, or notes issued by any of the following federal agencies: Bank for 
Cooperatives; Federal Intermediate Banks; Federal Home Loan Bank System; Export-Import Bank 
of Washington; Federal Land Banks; or the Federal National Mortgage Association including 
participation certificates issued by such association; (3) public housing bonds purchased on the open 
market, issued by public housing authorities, and fully secured as to the payment of both principal 
and interest by a pledge of annual contributions under an annual contributions contract or contracts 
with the United States of America or temporary notes issued by public housing authorities or 
preliminary loan notes issued by local public agencies, in each case, fully secured as to the payment 
of both principal and interest by a requisition or a payment agreement with the United States of 
America; (4) direct and general obligations of any state within the territorial United States to the 
payment of the principal of and interest on which the full credit of such state is pledged; (5) bonds, 
debentures, notes, or other instruments of indebtedness issued by a bank or other financial lending 
institution, whether public or privately owned, established by rural electric cooperatives and public 
power districts to provide supplemental financing in addition to financing available from the Rural 
Electrification Administration; (6) bonds, debentures, notes, or other instruments of indebtedness of 
a nonprofit rural electric supply cooperative organization providing electric line materials and other 
related equipment without profit to its members, including public power districts; (7) stocks, bonds, 
debentures, notes, or other instruments of indebtedness issued by an insurance carrier providing 
insurance coverage to such public power district; (8) stocks, bonds, debentures, notes, or other 



instruments of indebtedness issued by corporations having authority to sell, lease, and service 
satellite television signal descrambling or decoding devices and satellite television programming; 
and (9) time certificates of deposit issued by any bank, capital stock financial institution, or 
qualifying mutual financial institution meeting the requirements of sections 77-2354 to 77-2357. 
Section 77-2366 shall apply to deposits in capital stock financial institutions. Section 77-2365.01 
shall apply to deposits in qualifying mutual financial institutions. 

Public power districts when authorized by their respective boards of directors are authorized 
to take such action as may be necessary in order to carry out the foregoing investment authorization. 

77-2354 
Public power and irrigation district funds; designation of depositories.  

Depositories shall be such banks, capital stock financial institutions, and qualifying mutual 
financial institutions as shall be from time to time designated by the board of directors of such 
district by formal resolution duly recorded in the minutes of the proceedings of such board. Such 
designation may be withdrawn at any time by the board of directors of such district by formal 
resolution duly entered upon its records, whereupon all such deposits, except those represented by 
time certificates of deposit, in such bank, capital stock financial institution, or qualifying mutual 
financial institution shall be immediately withdrawn. All deposits, except those invested in time 
certificates of deposit, shall be subject to payment on demand upon the check or order of the duly 
authorized officer or officers of the district. Section 77-2366 shall apply to deposits in capital stock 
financial institutions. Section 77-2365.01 shall apply to deposits in qualifying mutual financial 
institutions. 

77-2355 
Public power and irrigation district funds; depositories; bond or security required.  

No deposits in excess of the amount insured or guaranteed by the Federal Deposit Insurance 
Corporation shall be made or be allowed to accumulate in any bank, capital stock financial 
institution, or qualifying mutual financial institution designated as a depository unless and until the 
treasurer or other competent officer of the district has received from such depository as security for 
the prompt repayment of such deposits by the depository either a surety bond in form and with 
corporate sureties approved by formal resolution of the board of directors of such district or, in lieu 
thereof, the giving of security as provided in the Public Funds Deposit Security Act. Section 
77-2366 shall apply to deposits in capital stock financial institutions. Section 77-2365.01 shall apply 
to deposits in qualifying mutual financial institutions. 

77-2356 
Public power and irrigation district funds; deposits; limitation.  

The deposits secured by a surety bond shall at no time exceed the amount of the penal sum 
of such surety bond. 

77-2357 
Public power and irrigation district funds; depositories; power to enter into agreement.  

Every depository is authorized to secure deposits by giving bond or giving security, as 
provided in sections 77-2353 to 77-2361, and otherwise to enter into and become a party to any 
contract or arrangement, not inconsistent with the provisions hereof, as may be reasonably 
necessary or proper to render fully effective the provisions of such sections. Section 77-2366 shall 
apply to deposits in capital stock financial institutions. Section 77-2365.01 shall apply to deposits in 
qualifying mutual financial institutions. 



77-2358 
Public power and irrigation district funds; depositories; duty of treasurer to keep list of 

securities. 

The treasurer or other competent officer of the district shall at all times keep and certify to 
the district a complete and correct list and description of the securities furnished by any depository. 
Section 77-2366 shall apply to deposits in capital stock financial institutions. Section 77-2365.01 
shall apply to deposits in qualifying mutual financial institutions. 

77-2359 
Public power and irrigation district funds; depositories; statement of funds on deposit.  

Each depository shall furnish directly to the board of directors of the district, or to an officer 
of the district designated by the board, a sworn monthly statement of the funds of the district on 
deposit in such depository. 

77-2360 
Public power and irrigation district funds; deposit of funds; rules and regulations.  

The board of directors of any such district may from time to time adopt and promulgate such 
rules and regulations governing the handling of its funds by the treasurer or other designated 
officers of the district and otherwise governing the relationship between such district and its 
depository as shall not conflict with the express provisions of sections 77-2353 to 77-2361 or other 
provisions of law. It shall be the duty of the treasurer and all other officers thus designated or 
otherwise charged by law with the handling of funds of the district to comply with such rules and 
regulations. 

77-2361 
Public power and irrigation district funds; treasurer or other officer; not liable on bond. 

Neither the treasurer, nor other officer of the district charged with the handling of its funds, 
nor their sureties shall be liable for any loss resulting from the failure of any bank, capital stock 
financial institution, or qualifying mutual financial institutions as to any such deposits made and 
maintained as provided in sections 77-2353 to 77-2361. Section 77-2366 shall apply to deposits in 
capital stock financial institutions. Section 77-2365.01 shall apply to deposits in qualifying mutual 
financial institutions. 

77-2362 
Public funds; depositories; security. 

Whenever, by the laws of this state, any municipal corporation or other governmental 
subdivision of the state is authorized or required to obtain or accept from banks, capital stock 
financial institutions, or qualifying mutual financial institutions surety bonds or other bonds as 
security for deposits of public funds belonging to such municipal corporation or other 
governmental subdivision, the insurance or guarantee afforded to depositors in banks, capital 
stock financial institutions, or qualifying mutual financial institutions through the Federal Deposit 
Insurance Corporation, organized under the laws of the United States, shall be deemed and 
construed to be, for the purposes of such laws, a surety bond or bonds to the extent that such 
deposits are insured or guaranteed by such corporation, and for deposits so insured or guaranteed, 
no other surety bond or bonds or other security shall be required. Section 77-2366 shall apply to 
deposits in capital stock financial institutions. Section 77-2365.01 shall apply to deposits in 
qualifying mutual financial institutions. 



77-2363 
Public funds; actions to recover; validity of contracts.  

In all cases in which public money or funds belonging to the United States, an agency of 
the United States, the State of Nebraska, or any political subdivision in this state have been 
deposited or loaned to any person or persons, corporation, bank, capital stock financial institution, 
qualifying mutual financial institution, partnership, limited liability company, or other firm or 
association of persons, it shall be lawful for the officer or officers making such deposit or loan or 
his, her, or their successors in office to maintain an action or actions for the recovery of such 
money so deposited or loaned. All contracts made for the security or payment of any such money 
or public funds shall be held to be good and lawful contracts binding on all parties thereto. 

77-2364 
Public funds; depositories; authority to give bond or security.  

All depositories of public money or other funds belonging to the United States, the State 
of Nebraska, or the political subdivisions in this state shall have full authority to give bond for the 
safekeeping and payment of such deposits and the accretions thereof. In lieu of such bond, such 
depositories shall have full authority to give security as provided in the Public Funds Deposit 
Security Act. The State of Nebraska and any political subdivision in this state are hereby given 
the right and authority to accept such bonds or, in lieu thereof, such giving of security as provided 
in the act. Nothing in this section shall be construed to in any manner affect the liability of any 
surety or signers of any official bond hereafter given or made in this state. 

77-2365 
Revenue-Sharing Trust Fund; created; investment; expenditure.  

There is hereby established in the state treasury a special fund to be known as the 
Revenue-Sharing Trust Fund to which shall be credited all funds received by the state under the 
federal State and Local Fiscal Assistance Act of 1972, Public Law 92-512, or act successor thereto 
and to which shall be credited all earnings from the investment thereof. No expenditure shall be 
made from such fund except upon specific appropriation by the Legislature. Any such appropriation 
shall in all respects comply with the terms of the law and rules and regulations pursuant to which 
the federal government disburses such funds to the state. Any money in the fund available for 
investment shall be invested by the state investment officer pursuant to the Nebraska Capital 
Expansion Act and the Nebraska State Funds Investment Act. 

77-2365.01 
Funds of state or political subdivisions; deposit with qualifying mutual financial 

instructions; conditions.  

(1)(a) Notwithstanding any other provision of law, any local ordinance, regulation, or 
resolution, or any rule or regulation to the contrary, the funds of this state or any political 
subdivision of the state may be deposited, by the appropriate custodians of such funds, with 
qualifying mutual financial institutions to the same extent and subject to the same terms, conditions, 
and limitations, including collateralization required, if any, as may be otherwise provided for the 
deposit of such funds in banks and capital stock financial institutions. In making such a deposit of 
public funds, it shall not be necessary for the state or any political subdivision to become an owner 
of any interest in the qualifying mutual financial institution or to acquire voting rights therein, and a 
qualifying mutual financial institution is authorized and empowered to receive public funds under 
these conditions. Qualifying mutual financial institution means a state or federal mutual building 
and loan association, a state or federal mutual savings and loan association, a state or federal mutual 
savings bank, or a state or federal mutual organized bank, which has a main chartered office in this 



state, any branch thereof in this state, or any branch in this state of a qualifying mutual financial 
institution which maintained a main chartered office in this state prior to becoming a branch of such 
qualifying mutual financial institution, which, by its charter and bylaws, restricts the rights of the 
state or a political subdivision as an account holder as follows: 

(i) Interest in the qualifying mutual financial institution is limited to the withdrawal 
value of the state’s or the political subdivision’s account; 

(ii) The state or the political subdivision has no voting rights in the qualifying mutual 
financial institution; and 

(iii) The state or the political subdivision has no entitlement to any distribution of assets 
upon voluntary or involuntary liquidation, dissolution, or winding up of the affairs of the qualifying 
mutual financial institution. 

(b) To the extent any deposit in any bank is: 
(i) Required to be subject to check or draft, then such deposit may be subject to order; 

and 
(ii) Required to be made, maintained, or otherwise dealt with by reference to the capital 

of any bank, then it may be so made, maintained, or dealt with by reference to the capital or net 
worth of such qualifying mutual financial institution, and if by reference to the undivided profits, 
capital notes, debentures, or other capital items of any bank, then to any unimpaired reserves, 
capital notes, and debentures or comparable capital items of such qualifying mutual financial 
institution. 

(2) To the extent the state or a political subdivision is or may ever be required by law to 
deposit funds in a bank, the state or political subdivision shall, to the same extent and subject to the 
same terms, conditions, and limitations, including collateralization required, be required to make 
deposits in a qualifying mutual financial institution on the same basis. 

(3) The restriction in subdivision (1)(a)(iii) of this section shall not apply to the interest 
of the state or political subdivision in any security required by law to be furnished by the qualifying 
mutual financial institution. 

(4) A qualifying mutual financial institution that amends its charter or bylaws in such a 
manner that it no longer meets the restrictions set forth in subdivisions (1)(a)(i) through (iii) of this 
section shall immediately give notice that it is no longer a qualifying mutual financial institution to 
the custodial official, as that term is defined in section 77-2387, of every state and political 
subdivision depositor, and that the state or political subdivision must immediately withdraw its 
deposits. 

(5) This section shall be applied in a manner consistent with the intention of the 
Legislature which is to provide for the deposit of funds of the state or any political subdivision in 
qualifying mutual financial institutions. 

77-2365.02 
Funds of state or political subdivisions; investment or deposit in interest-bearing deposits; 

conditions.  

Notwithstanding any other provision of law, to the extent that the funds of this state or any 
political subdivision of this state may be invested or deposited, by the appropriate custodian of such 
funds, in interest-bearing deposits with banks, capital stock financial institutions, or qualifying 
mutual financial institutions, such authorization may include the investment or deposit of funds in 
interest-bearing deposits in accordance with the following conditions as an alternative to the 
furnishing of securities or the providing of a deposit guaranty bond pursuant to the Public Funds 
Deposit Security Act: 

(1) The bank, capital stock financial institution, or qualifying mutual financial institution 
in this state through which the investment or deposit of funds is initially made arranges for the 



deposit of a portion or all of such funds in interest-bearing deposits with other banks, capital stock 
financial institutions, or qualifying mutual financial institutions located in the United States; 

(2) Each such interest-bearing deposit is fully insured or guaranteed by the Federal 
Deposit Insurance Corporation; 

(3) The bank, capital stock financial institution, or qualifying mutual financial institution 
through which the investment or deposit of funds was initially made acts as a custodian for the state 
or political subdivision with respect to any such interest-bearing deposit issued for the account of 
the state or political subdivision; and 

(4) At the same time that the funds are deposited into other banks, capital stock financial 
institutions, or qualifying mutual financial institutions, the bank, capital stock financial institution, 
or qualifying mutual financial institution through which the investment or deposit of funds in 
interest-bearing deposits was initially made receives an amount of deposits from customers of other 
banks, capital stock financial institutions, or qualifying mutual financial institutions located in the 
United States which is equal to or greater than the amount of the investment or deposit of funds in 
interest-bearing deposits initially made by the state or political subdivision. 

77-2366 
Funds of state or political subdivisions; deposit with capital stock financial institutions; 

conditions. 

(1) Notwithstanding any other provision of law, any local ordinance or regulation, or 
any rule or regulation to the contrary, the funds of this state or any political subdivision of the state 
may be deposited, by the appropriate custodians of such funds, with capital stock financial 
institutions to the same extent and subject to the same terms, conditions, and limitations, including 
collateralization required, if any, as may be otherwise provided for the deposit of such funds in 
banks. Capital stock financial institutions shall include state and national banks, capital stock state 
building and loan associations, capital stock federal savings and loan associations, capital stock 
federal savings banks, and capital stock state savings banks, which have a main chartered office in 
this state, any branch thereof in this state, or any branch in this state of a capital stock financial 
institution which maintained a main chartered office in this state prior to becoming a branch of such 
capital stock financial institution. To the extent any deposit in any bank is: 

(a) Required to be subject to check or draft, then such deposit may be subject to order; 
and 

(b) Required to be made, maintained, or otherwise dealt with by reference to the capital 
of any bank, then it may be so made, maintained, or dealt with by reference to the capital or net 
worth of such financial institution, and if by reference to the undivided profits, capital notes, 
debentures, or other capital items of any bank, then to any unimpaired reserves, capital notes, and 
debentures or comparable capital items of such other financial institution. 

(2) To the extent the state or any political subdivision is or may ever be required by any 
law to deposit funds in any bank, the state or any such political subdivision shall, to the same extent 
and subject to the same terms, conditions, and limitations, including collateralization required, be 
required to make deposits in any capital stock financial institution on the same basis. 

(3) This section shall be applied in a manner consistent with the intention of the 
Legislature which is to provide for the deposit 



77-2367 
Revisor of Statutes; duty.  

In any section of the law dealing with the deposit of funds of any political subdivision, the 
Revisor of Statutes shall substitute or add the term capital stock financial institution, as defined in 
section 77-2366, for the term bank so long as the result is not inconsistent with the intention of 
sections 77-2366 and 77-2367. 

 



CHAPTER 84. STATE OFFICERS 

ARTICLE 7: GENERAL PROVISIONS AS TO STATE OFFICERS  

§ 84-712 Public records; free examination; memorandum and abstracts; copies; fees.  
§ 84-712.01 Public records; right of citizens; full access; fee authorized.  
§ 84-712.02 Public records; claimants before Untied States Department of Veterans 

Affairs; certified copies free of charge.  
§ 84-712.03 Public records; denial of rights; remedies.  
§ 84-712.04 Public records; denial of rights; public body; provide information.  
§ 84-712.05 Records which may be withheld from the public; enumerated.  
§ 84-712.06 Public record; portion provided; when.  
§ 84-712.07 Public records; public access; equitable relief; attorney’s fees; costs.  
§ 84-712.08 Records; federal government; exception.  
§ 84-712.09 Violation; penalty.  
 

ARTICLE 12: PUBLIC RECORDS  

§ 84-1201 Legislative intent.  
§ 84-1202 Terms, defined.  
§ 84-1203 Secretary of State; State Records Administrator; duties.  
§ 84-1204 State Records Board; established; members; duties; meetings.  
§ 84-1205 Board; network manager; duties.  
§ 84-1205.01 Technical advisory committee; established; membership.  
§ 84-1205.02 Board; establish fees.  
§ 84-1205.03 State agency; electronic access to public records; approval required; when; 

one-time fee; report; when required; fees.  
§ 84-1205.05 Board; reports. 
§ 84-1206 Administrator; duties; powers.  
§ 84-1207 State or local agency head; duties.  
§ 84-1207.01 Agency head; designate records officer; duties.  
§ 84-1208 Administrator preservation duplicates of essential records; process used; 

exception.  
§ 84-1209 Administrator; storage of records and preservation duplicates; charges.  
§ 84-1210 Administrator; records; maintain; temporary removal; inspection; copies 

certified.  
§ 84-1211 Records; confidential; protection.  
§ 84-1212 Program for selection and preservation of essential records; review, 

periodically.  
§ 84-1212.01 Records retention and disposition schedule; review by State Archivist; 

approval; review by administrator.  
§ 84-1212.02 Records retention and disposition schedule; disposal of records pursuant to 

schedule; report.  
§ 84-1213 Records; property of state or local agencies; protected; willfully mutilate, 

destroy, transfer, remove, damage, or otherwise dispose of; violation; 
penalty.  

§ 84-1213.01 Records; violation; prosecute.  
§ 84-1214 State agency; disposition of records; procedure.  
§ 84-1214.01 State Archives; authority; duties.  



§ 84-1215 Nonrecord material; destruction; procedure; personal and political papers; 
preservation.  

§ 84-1216 Administrator; rules and regulations; promulgate.  
§ 84-1217 State and local agencies; preservation of records; administrator; advise.  
§ 84-1218 Local agencies; preservation of records; administrator; advise and assist; 

rules and regulations.  
§ 84-1219 Administrator; biennial report; copies; furnish.  
§ 84-1220 Act, how cited.  
§ 84-1222 Purchase of microfilm system or equipment; approval; property of 

administrator.  
§ 84-1224 Administrator; microfilm micrographic equipment; powers.  
§ 84-1225 Administrator; micropublishing and computer output microfilm services; 

charges.  
§ 84-1226 Records Management Micrographics Services Revolving Fund; created; 

credits; expenditures; rental.  
§ 84-1227 Records Management Cash Fund; created; use; investment.  
 

ARTICLE 14: OPEN MEETINGS 

§ 84-1407 Act, how cited.  
§ 84-1408 Declaration of intent; meetings open to public.  
§ 84-1409 Terms, defined.  
§ 84-1410 Closed session; when; purpose; reasons listed; procedure; right to challenge; 

prohibited acts; chance meetings, conventions, or workshops.  
§ 84-1411 Meetings of public body; notice; contents; when available; right to modify; 

duties concerning notice; videoconferencing or telephone conferencing 
authorized; emergency meeting without notice; appearance before public 
body.  

§ 84-1412 Meetings of public body; rights of public; public body; powers and duties.  
§ 84-1413 Meetings; minutes; roll call vote; secret ballot; when.  
§ 84-1414 Unlawful action by public body; declared void or voidable by district court; 

when; duty to enforce open meeting laws; citizen’s suit; procedure; 
violations; penalties. 

 
 
ARTICLE 7: GENERAL PROVISIONS AS TO STATE OFFICERS  

84-712 
Public records; free examination; memorandum and abstracts; copies; fees.  

(1) Except as otherwise expressly provided by statute, all citizens of this state and all 
other persons interested in the examination of the public records as defined in section 84-712.01 are 
hereby fully empowered and authorized to (a) examine such records, and make memoranda, copies 
using their own copying or photocopying equipment in accordance with subsection (2) of this 
section, and abstracts therefrom, all free of charge, during the hours the respective offices may be 
kept open for the ordinary transaction of business and (b) except if federal copyright law otherwise 
provides, obtain copies of public records in accordance with subsection (3) of this section during the 
hours the respective offices may be kept open for the ordinary transaction of business. 



(2) Copies made by citizens or other persons using their own copying or photocopying 
equipment pursuant to subdivision (1)(a) of this section shall be made on the premises of the 
custodian of the public record or at a location mutually agreed to by the requester and the custodian. 

(3)(a) Copies may be obtained pursuant to subdivision (1)(b) of this section only if the 
custodian has copying equipment reasonably available. Such copies may be obtained in any form 
designated by the requester in which the public record is maintained or produced, including, but not 
limited to, printouts, electronic data, discs, tapes, and photocopies. This section shall not be 
construed to require a custodian to copy any public record that is available to the requester on the 
custodian’s web site on the Internet. The custodian of the public record is required to provide the 
location of the public record on the Internet to the requester. If the requester does not have 
reasonable access to the Internet due to lack of computer, lack of Internet availability, or inability to 
use a computer or the Internet, the custodian shall produce copies for the requester. 

(b) Except as otherwise provided by statute, the public body, public entity, or public 
official which is the custodian of a public record may charge a fee for providing copies of such 
public record pursuant to subdivision (1)(b) of this section, which fee shall not exceed the actual 
added cost of making the copies available. For purposes of this subdivision, (i) for photocopies, the 
actual added cost of making the copies available shall not exceed the amount of the reasonably 
calculated actual added cost of the photocopies, which may include a reasonably apportioned cost of 
the supplies, such as paper, toner, and equipment, used in preparing the copies, as well as any 
additional payment obligation of the custodian for time of contractors necessarily incurred to 
comply with the request for copies, (ii) for printouts of computerized data on paper, the actual 
added cost of making the copies available shall include the reasonably calculated actual added cost 
of computer run time and the cost of materials for making the copy, and (iii) for electronic data, the 
actual added cost of making the copies available shall include the reasonably calculated actual 
added cost of the computer run time, any necessary analysis and programming by the public body, 
public entity, public official, or third-party information technology services company contracted to 
provide computer services to the public body, public entity, or public official, and the production of 
the report in the form furnished to the requester. 

(c) The actual added cost used as the basis for the calculation of a fee for records shall 
not include any charge for the existing salary or pay obligation to the public officers or employees 
with respect to the first four cumulative hours of searching, identifying, physically redacting, or 
copying. A special service charge reflecting the calculated labor cost may be included in the fee for 
time required in excess of four cumulative hours, since that large a request may cause some delay or 
disruption of the other responsibilities of the custodian’s office, except that the fee for records shall 
not include any charge for the services of an attorney to review the requested public records seeking 
a legal basis to withhold the public records from the public. 

(d) State agencies which provide electronic access to public records through a portal 
established under section 84-1204 shall obtain approval of their proposed reasonable fees for such 
records pursuant to sections 84-1205.02 and 84-1205.03, if applicable, and the actual added cost of 
making the copies available may include the approved fee for the portal. 

(e) This section shall not be construed to require a public body or custodian of a public 
record to produce or generate any public record in a new or different form or format modified from 
that of the original public record. 

(f) If copies requested in accordance with subdivision (1)(b) of this section are 
estimated by the custodian of such public records to cost more than fifty dollars, the custodian may 
require the requester to furnish a deposit prior to fulfilling such request. 

(4) Upon receipt of a written request for access to or copies of a public record, the 
custodian of such record shall provide to the requester as soon as is practicable and without delay, 
but not more than four business days after actual receipt of the request, an estimate of the expected 
cost of the copies and either (a) access to or, if copying equipment is reasonably available, copies of 



the public record, (b) if there is a legal basis for denial of access or copies, a written denial of the 
request together with the information specified in section 84-712.04, or (c) if the entire request 
cannot with reasonable good faith efforts be fulfilled within four business days after actual receipt 
of the request due to the significant difficulty or the extensiveness of the request, a written 
explanation, including the earliest practicable date for fulfilling the request, an estimate of the 
expected cost of any copies, and an opportunity for the requester to modify or prioritize the items 
within the request. The requester shall have ten business days to review the estimated costs, 
including any special service charge, and request the custodian to fulfill the original request, 
negotiate with the custodian to narrow or simplify the request, or withdraw the request. If the 
requester does not respond to the custodian within ten business days, the custodian shall not proceed 
to fulfill the request. The four business days shall be computed by excluding the day the request is 
received, after which the designated period of time begins to run. Business day does not include a 
Saturday, a Sunday, or a day during which the offices of the custodian of the public records are 
closed. 

84-712.01 
Public records; right of citizens; full access; fee authorized. 

(1) Except when any other statute expressly provides that particular information or 
records shall not be made public, public records shall include all records and documents, regardless 
of physical form, of or belonging to this state, any county, city, village, political subdivision, or 
tax-supported district in this state, or any agency, branch, department, board, bureau, commission, 
council, subunit, or committee of any of the foregoing. Data which is a public record in its original 
form shall remain a public record when maintained in computer files. 

(2) When a custodian of a public record of a county provides to a member of the public, 
upon request, a copy of the public record by transmitting it from a modem to an outside modem, a 
reasonable fee may be charged for such specialized service. Such fee may include a reasonable 
amount representing a portion of the amortization of the cost of computer equipment, including 
software, necessarily added in order to provide such specialized service. This subsection shall not 
be construed to require a governmental entity to acquire computer capability to generate public 
records in a new or different form when that new form would require additional computer 
equipment or software not already possessed by the governmental entity. 

(3) Sections 84-712 to 84-712.03 shall be liberally construed whenever any state, 
county, or political subdivision fiscal records, audit, warrant, voucher, invoice, purchase order, 
requisition, payroll, check, receipt, or other record of receipt, cash, or expenditure involving public 
funds is involved in order that the citizens of this state shall have the full right to know of and have 
full access to information on the public finances of the government and the public bodies and 
entities created to serve them. 

84-712.02 
Public records; claimants before Untied States Department of Veterans Affairs; certified 

copies free of charge. 

When it is requested by any claimant before the United States Department of Veterans 
Affairs or his or her agent or attorney that certified copies of any public record be furnished for the 
proper and effective presentation of any such claim in such department, the officer in charge of such 
public records shall furnish or cause to be furnished to such claimant or his or her agent or attorney 
a certified copy thereof free of charge. 



84-712.03 
Public records; denial of rights; remedies.  

(1) Any person denied any rights granted by sections 84-712 to 84-712.03 may elect to: 
(a) File for speedy relief by a writ of mandamus in the district court within whose 

jurisdiction the state, county, or political subdivision officer who has custody of the public record 
can be served; or 

(b) Petition the Attorney General to review the matter to determine whether a record 
may be withheld from public inspection or whether the public body that is custodian of such record 
has otherwise failed to comply with such sections, including whether the fees estimated or charged 
by the custodian are actual added costs or special service charges as provided under section 84-712. 
This determination shall be made within fifteen calendar days after the submission of the petition. If 
the Attorney General determines that the record may not be withheld or that the public body is 
otherwise not in compliance, the public body shall be ordered to disclose the record immediately or 
otherwise comply. If the public body continues to withhold the record or remain in noncompliance, 
the person seeking disclosure or compliance may (i) bring suit in the trial court of general 
jurisdiction or (ii) demand in writing that the Attorney General bring suit in the name of the state in 
the trial court of general jurisdiction for the same purpose. If such demand is made, the Attorney 
General shall bring suit within fifteen calendar days after its receipt. The requester shall have an 
absolute right to intervene as a full party in the suit at any time. 

(2) In any suit filed under this section, the court has jurisdiction to enjoin the public 
body from withholding records, to order the disclosure, and to grant such other equitable relief as 
may be proper. The court shall determine the matter de novo and the burden is on the public body to 
sustain its action. The court may view the records in controversy in camera before reaching a 
decision, and in the discretion of the court other persons, including the requester, counsel, and 
necessary expert witnesses, may be permitted to view the records, subject to necessary protective 
orders. 

(3) Proceedings arising under this section, except as to the cases the court considers of 
greater importance, shall take precedence on the docket over all other cases and shall be assigned 
for hearing, trial, or argument at the earliest practicable date and expedited in every way. 

84-712.04 
Public records; denial of rights; public body; provide information. 

(1) Any person denied any rights granted by sections 84-712 to 84-712.03 shall receive 
in written form from the public body which denied the request for records at least the following 
information: 

(a) A description of the contents of the records withheld and a statement of the specific 
reasons for the denial, correlating specific portions of the records to specific reasons for the denial, 
including citations to the particular statute and subsection thereof expressly providing the exception 
under section 84-712.01 relied on as authority for the denial; 

(b) The name of the public official or employee responsible for the decision to deny the 
request; and 

(c) Notification to the requester of any administrative or judicial right of review under 
section 84-712.03. 

(2) Each public body shall maintain a file of all letters of denial of requests for records. 
This file shall be made available to any person on request. 



84-712.05 
Records which may be withheld from the public; enumerated.  

The following records, unless publicly disclosed in an open court, open administrative 
proceeding, or open meeting or disclosed by a public entity pursuant to its duties, may be withheld 
from the public by the lawful custodian of the records: 

(1) Personal information in records regarding a student, prospective student, or former 
student of any educational institution or exempt school that has effectuated an election not to meet 
state approval or accreditation requirements pursuant to section 79-1601 when such records are 
maintained by and in the possession of a public entity, other than routine directory information 
specified and made public consistent with 20 U.S.C. 1232g, as such section existed on 
February 1, 2013, and regulations adopted thereunder; 

(2) Medical records, other than records of births and deaths and except as provided in 
subdivision (5) of this section, in any form concerning any person; records of elections filed under 
section 44-2821; and patient safety work product under the Patient Safety Improvement Act; 

(3) Trade secrets, academic and scientific research work which is in progress and 
unpublished, and other proprietary or commercial information which if released would give 
advantage to business competitors and serve no public purpose; 

(4) Records which represent the work product of an attorney and the public body 
involved which are related to preparation for litigation, labor negotiations, or claims made by or 
against the public body or which are confidential communications as defined in section 27-503; 

(5) Records developed or received by law enforcement agencies and other public bodies 
charged with duties of investigation or examination of persons, institutions, or businesses, when the 
records constitute a part of the examination, investigation, intelligence information, citizen 
complaints or inquiries, informant identification, or strategic or tactical information used in law 
enforcement training, except that this subdivision shall not apply to records so developed or 
received relating to the presence of and amount or concentration of alcohol or drugs in any body 
fluid of any person; 

(6) Appraisals or appraisal information and negotiation records concerning the purchase 
or sale, by a public body, of any interest in real or personal property, prior to completion of the 
purchase or sale; 

(7) Personal information in records regarding personnel of public bodies other than 
salaries and routine directory information; 

(8) Information solely pertaining to protection of the security of public property and 
persons on or within public property, such as specific, unique vulnerability assessments or specific, 
unique response plans, either of which is intended to prevent or mitigate criminal acts the public 
disclosure of which would create a substantial likelihood of endangering public safety or property; 
computer or communications network schema, passwords, and user identification names; guard 
schedules; lock combinations; or public utility infrastructure specifications or design drawings the 
public disclosure of which would create a substantial likelihood of endangering public safety or 
property, unless otherwise provided by state or federal law; 

(9) The security standards, procedures, policies, plans, specifications, diagrams, access 
lists, and other security-related records of the Lottery Division of the Department of Revenue and 
those persons or entities with which the division has entered into contractual relationships. Nothing 
in this subdivision shall allow the division to withhold from the public any information relating to 
amounts paid persons or entities with which the division has entered into contractual relationships, 
amounts of prizes paid, the name of the prize winner, and the city, village, or county where the prize 
winner resides; 



(10) With respect to public utilities and except as provided in sections 43-512.06 and 
70-101, personally identified private citizen account payment and customer use information, credit 
information on others supplied in confidence, and customer lists; 

(11) Records or portions of records kept by a publicly funded library which, when 
examined with or without other records, reveal the identity of any library patron using the library’s 
materials or services; 

(12) Correspondence, memoranda, and records of telephone calls related to the 
performance of duties by a member of the Legislature in whatever form. The lawful custodian of the 
correspondence, memoranda, and records of telephone calls, upon approval of the Executive Board 
of the Legislative Council, shall release the correspondence, memoranda, and records of telephone 
calls which are not designated as sensitive or confidential in nature to any person performing an 
audit of the Legislature. A member’s correspondence, memoranda, and records of confidential 
telephone calls related to the performance of his or her legislative duties shall only be released to 
any other person with the explicit approval of the member; 

(13) Records or portions of records kept by public bodies which would reveal the 
location, character, or ownership of any known archaeological, historical, or paleontological site in 
Nebraska when necessary to protect the site from a reasonably held fear of theft, vandalism, or 
trespass. This section shall not apply to the release of information for the purpose of scholarly 
research, examination by other public bodies for the protection of the resource or by recognized 
tribes, the Unmarked Human Burial Sites and Skeletal Remains Protection Act, or the federal 
Native American Graves Protection and Repatriation Act; 

(14) Records or portions of records kept by public bodies which maintain collections of 
archaeological, historical, or paleontological significance which reveal the names and addresses of 
donors of such articles of archaeological, historical, or paleontological significance unless the donor 
approves disclosure, except as the records or portions thereof may be needed to carry out the 
purposes of the Unmarked Human Burial Sites and Skeletal Remains Protection Act or the federal 
Native American Graves Protection and Repatriation Act; 

(15) Job application materials submitted by applicants, other than finalists or a priority 
candidate for a position described in section 85-106.06 selected using the enhanced public scrutiny 
process in section 85-106.06, who have applied for employment by any public body as defined in 
section 84-1409. For purposes of this subdivision, (a) job application materials means employment 
applications, resumes, reference letters, and school transcripts and (b) finalist means any applicant 
who is not an applicant for a position described in section 85-106.06 and (i) who reaches the final 
pool of applicants, numbering four or more, from which the successful applicant is to be selected, 
(ii) who is an original applicant when the final pool of applicants numbers less than four, or (iii) 
who is an original applicant and there are four or fewer original applicants; 

(16) Records obtained by the Public Employees Retirement Board pursuant to section 
84-1512; 

(17) Social security numbers; credit card, charge card, or debit card numbers and 
expiration dates; and financial account numbers supplied to state and local governments by citizens; 

(18) Information exchanged between a jurisdictional utility and city pursuant to section 
66-1867; 

(19) Draft records obtained by the Nebraska Retirement Systems Committee of the 
Legislature and the Governor from Nebraska Public Employees Retirement Systems pursuant to 
subsection (4) of section 84-1503; and 

(20) All prescription drug information submitted pursuant to section 71-2454, all data 
contained in the prescription drug monitoring system, and any report obtained from data contained 
in the prescription drug monitoring system. 



84-712.06 
Public record; portion provided; when.  

Any reasonably segregable public portion of a record shall be provided to the public as a 
public record upon request after deletion of the portions which may be withheld. 

84-712.07 
Public records; public access; equitable relief; attorney’s fees; costs.  

The provisions of sections 84-712, 84-712.01, 84-712.03 to 84-712.09, and 84-1413 
pertaining to the rights of citizens to access to public records may be enforced by equitable relief, 
whether or not any other remedy is also available. In any case in which the complainant seeking 
access has substantially prevailed, the court may assess against the public body which had denied 
access to their records, reasonable attorney fees and other litigation costs reasonably incurred by the 
complainant. 

84-712.08 
Records; federal government; exception.  

If it is determined by any federal department or agency or other federal source of funds, 
services, or essential information, that any provision of sections 84-712, 84-712.01, 84-712.03 to 
84-712.09, and 84-1413 would cause the denial of any funds, services, or essential information from 
the United States Government which would otherwise definitely be available to an agency of this 
state, such provision shall be suspended as to such agency, but only to the extent necessary to 
prevent denial of such funds, services, or essential information. 

84-712.09 
Violation; penalty.  

Any official who shall violate the provisions of sections 84-712, 84-712.01, and 84-712.03 
to 84-712.08 shall be subject to removal or impeachment and in addition shall be deemed guilty of a 
Class III misdemeanor. 

ARTICLE 12: PUBLIC RECORDS 

84-1201 
Legislative intent.  

(1) Programs for the systematic and centrally correlated management of state and local 
records will promote efficiency and economy in the day-to-day record-keeping activities of state 
and local agencies and will facilitate and expedite governmental operations; 

(2) Records containing information essential to the operations of government, and to the 
protection of the rights and interests of persons, must be safeguarded against the destructive effects 
of all forms of disaster and must be available as needed. It is necessary to adopt special provisions 
for the selection and preservation of essential state and local records, thereby insuring the protection 
and availability of such information; 

(3) The increasing availability and use of computers is creating a growing demand for 
electronic access to public records, and state and local agencies should use new technology to 
enhance public access to public records and to reduce costs in maintaining, preserving, or retaining 
public records; 

(4) There must be public accountability in the process of collecting, sharing, 
disseminating, and accessing public records; 



(5) The Legislature has oversight responsibility for the process of collecting, sharing, 
disseminating, and providing access, including electronic access, to public records and establishing 
fees for disseminating and providing access; 

(6) Several state agencies, individually and collectively, are providing electronic access 
to public records through various means, including the portal; 

(7) New technology has allowed state agencies to offer electronic information and 
services through various means, including the portal; 

(8) As technology becomes available, state and local agencies should continue to 
explore providing electronic information and services to individuals, businesses, and other entities; 
and 

(9) There is a need for a uniform policy regarding the management, operation, and 
oversight of systems providing electronic access to public records or electronic information and 
services. 

84-1202 
Terms, defined. 

(1) State agency means any department, division, office, commission, court, board, or 
elected, appointed, or constitutional officer, except individual members of the Legislature, or any 
other unit or body, however designated, of the executive, judicial, and legislative branches of state 
government; 

(2) Agency head means the chief or principal official or representative in any state or 
local agency or the presiding judge of any court, by whatever title known. When an agency consists 
of a single official, the agency and the agency head are one and the same; 

(3) Local agency means an agency of any county, city, village, township, district, 
authority, or other public corporation or political entity, whether existing under charter or general 
law, including any entity created pursuant to the Interlocal Cooperation Act or the Joint Public 
Agency Act. Local political subdivision does not include a city of the metropolitan class or a district 
or other unit which by law is considered an integral part of state government; 

(4) Record means any book, document, paper, photograph, microfilm, sound recording, 
magnetic storage medium, optical storage medium, or other material regardless of physical form or 
characteristics created or received pursuant to law, charter, or ordinance or in connection with any 
other activity relating to or having an effect upon the transaction of public business; 

(5) State record means a record which normally is maintained within the custody or 
control of a state agency or any other record which is designated or treated as a state record 
according to general law; 

(6) Local record means a record of a local political subdivision or of any agency thereof 
unless designated or treated as a state record under general law; 

(7) Essential record means a state or local record which is within one or the other of the 
following categories and which shall be preserved pursuant to the Records Management Act: 

(a) Category A. Records containing information necessary to the operations of 
government under all conditions, including a period of emergency created by a disaster; or 

(b) Category B. Records not within Category A but which contain information necessary 
to protect the rights and interests of persons or to establish or affirm the powers and duties of state 
or local governments in the resumption of operations after a disaster; 

(8) Preservation duplicate means a copy of an essential record which is used for the 
purpose of preserving the record pursuant to the act; 

(9) Disaster means any occurrence of fire, flood, storm, earthquake, explosion, 
epidemic, riot, sabotage, or other conditions of extreme peril resulting in substantial injury or 



damage to persons or property within this state, whether such occurrence is caused by an act of 
nature or of humans, including an enemy of the United States; 

(10) Administrator means the State Records Administrator; 
(11) Board means the State Records Board; 
(12) Electronic access means electronically collecting, sharing, disseminating, and 

providing access to (a) public records or (b) electronic information and services; 
(13) Electronic information and services means any data, information, or service that is 

created, generated, collected, maintained, or distributed in electronic form by a state agency or local 
agency through transactions with individuals, businesses, and other entities by means of electronic 
access; 

(14) Portal means the state’s centralized electronic information system by which public 
records or electronic information and services are provided using electronic access; 

(15) Public records includes all records and documents, regardless of physical form, of or 
belonging to this state or any agency, branch, department, board, bureau, commission, council, 
subunit, or committee of this state except when any other statute expressly provides that particular 
information or records shall not be made public. Data which is a public record in its original form 
shall remain a public record when maintained in computer files; and 

(16) Network manager means an individual, a private entity, a state agency, or any other 
governmental subdivision responsible for providing the infrastructure and services needed to 
implement and operate the portal and for directing and supervising the day-to-day operations and 
expansion of the portal. 

84-1203 
Secretary of State; State Records Administrator; duties.  

The Secretary of State is hereby designated the State Records Administrator. The 
administrator shall establish and administer, within and for state and local agencies, (1) a records 
management program which will apply efficient, cost-effective, modern, and economical methods 
to the creation, utilization, maintenance, retention, preservation, and disposal of state and local 
records, (2) a program for the selection and preservation of essential state and local records, (3) 
establish and maintain a depository for the storage and service of state records, and advise, assist, 
and govern by rules and regulations the establishment of similar programs in local political 
subdivisions in the state, and (4) establish and maintain a central microfilm agency for state records 
and advise, assist, and govern by rules and regulations the establishment of similar programs in state 
agencies and local political subdivisions in the State of Nebraska. 

84-1204 
State Records Board; established; members; duties; meetings.  

(1) The State Records Board is hereby established. The board shall: 
(a) Advise and assist the administrator in the performance of his or her duties under the 

Records Management Act; 
(b) Provide electronic access to public records or electronic information and services 

through the portal; 
(c) Develop and maintain the portal for providing electronic access to public records or 

electronic information and services; 
(d) Provide appropriate oversight of a network manager; 
(e) Approve reasonable fees for electronic access to public records or electronic 

information and services pursuant to sections 84-1205.02 and 84-1205.03; 



(f) Have the authority to enter into or renegotiate agreements regarding the management 
of the portal in order to provide individuals, businesses, and other entities with electronic access to 
public records or electronic information and services; 

(g) Explore ways and means of reducing the costs of agencies to manage record 
retention, expanding the amount and type of public records or electronic information and services 
provided through the portal, and, when appropriate, implement changes necessary to effect such 
purposes; 

(h) Explore new technologies as a means of improving access to public records or 
electronic information and services by individuals, businesses, and other entities and, if appropriate, 
implement the new technologies; 

(i) Explore options of expanding the portal and its services to individuals, businesses, 
and other entities; 

(j) Have the authority to grant funds to a state or local agency for the development of 
programs and technology to improve electronic access to public records or electronic information 
and services consistent with the act; and 

(k) Perform such other functions and duties as the act requires. 
(2) In addition to the administrator, the board shall consist of: 
(a) The Governor or his or her designee; 
(b) The Attorney General or his or her designee; 
(c) The Auditor of Public Accounts or his or her designee; 
(d) The State Treasurer or his or her designee; 
(e) The Director of Administrative Services or his or her designee; 
(f) Three representatives appointed by the Governor to be broadly representative of 

banking, insurance, and law groups; and 
(g) Three representatives appointed by the Governor to be broadly representative of 

libraries, the general public, and professional members of the Nebraska news media. 
(3) The administrator shall be chairperson of the board. Upon call by the administrator, 

the board shall convene periodically in accordance with its rules and regulations or upon call by the 
administrator. 

(4) Six members of the board shall constitute a quorum, and the affirmative vote of six 
members shall be necessary for any action to be taken by the board. No vacancy in the membership 
of the board shall impair the right of a quorum to exercise all the rights and perform all the duties of 
the board. 

(5) The representatives appointed by the Governor shall serve staggered three-year terms 
as the Governor designates and may be appointed for one additional term. Members of the board 
shall be reimbursed for actual and necessary expenses as provided in sections 81-1174 to 81-1177. 

84-1205 
Board; network manager; duties. 

(1) The board may employ or contract with a network manager. A network manager 
may be an individual, a private entity, a state agency, or another governmental subdivision. The 
board shall prepare criteria and specifications for the network manager in consultation with the 
Department of Administrative Services. Such criteria shall include procedures for submission of 
proposals by an individual, a private entity, a state agency, or another governmental subdivision. 
Selection of the network manager shall comply with all applicable procedures of the department. 
The board may negotiate and enter into a contract with the selected network manager which 
provides the duties, responsibilities, and compensation of the network manager. 

(2) The network manager shall provide the infrastructure and services needed to 
implement and operate the portal and shall direct and supervise the day-to-day operations and 



expansion of the portal. The network manager shall (a) attend meetings of the board, (b) keep a 
record of all portal operations, which shall be the property of the board, (c) maintain and be the 
custodian of all financial and operational records, and (d) annually update and revise the business 
plan for the portal in consultation with and under the direction of the board. 

(3) The board shall finance the operation and maintenance of the portal from revenue 
generated pursuant to sections 52-1316, 60-483, and 84-1205.0 

84-1205.01 
Technical advisory committee; established; membership. 

The board shall establish a technical advisory committee to assist it in the performance of its 
duties. The committee shall consist of individuals who have technical experience and expertise in 
electronic access and information technology. The committee shall have three members. The 
members shall include a representative from a state agency that is responsible for providing public 
records, a representative from the office of Chief Information Officer, and a representative from the 
computer services group of the Legislative Council. 

84-1205.02 
Board; establish fees. 

Except as provided in sections 49-509, 52-1316, and 60-483 and article 9, Uniform 
Commercial Code, the board may esta7blish reasonable fees for electronic access to (1) public 
records or (2) electronic information and services, through the portal. Fees for electronic access to 
public records shall not exceed the statutory fee for copies of public records in other forms. Any 
fees collected under this section shall be deposited in the Records Management Cash Fund. 

84-1205.03 
State agency; electronic access to public records; approval required; when; one-time fee; 

report; when required; fees. 

(1) Any state agency other than the courts or the Legislature desiring to enter into an 
agreement with a private vendor or the network manager to provide electronic access to public 
records or electronic information and services for a fee shall make a written request for approval of 
such fee to the board. The request shall include (a) a copy of the contract under consideration if the 
electronic access is to be provided through a contractual arrangement, (b) the public records or 
electronic information and services which are the subject of the contract or proposed fee, (c) the 
anticipated or actual timeline for implementation, and (d) any security provisions for the protection 
of confidential or sensitive records. The board shall take action on such fee request in accordance 
with section 84-1205.02 and after a public hearing held at its next regularly scheduled meeting that 
is at least thirty days after receipt of the request. The board may request a presentation or such other 
information as it deems necessary from the requesting state agency. 

(2) A state agency other than the courts or the Legislature may charge a fee for 
electronic access to public records without the board’s approval for a one-time sale in a unique 
format. The purchaser may object to the fee in writing to the board, and the one-time fee shall then 
be subject to approval by the board according to the procedures and guidelines established in 
sections 84-1205 to 84-1205.03. 

(3) Courts or the Legislature providing electronic access to public records or electronic 
information and services for a fee shall make a written report. The report shall be filed with the 
State Records Board by the State Court Administrator for the courts and the chairperson of the 
Executive Board of the Legislative Council for the Legislature. The report shall include (a) a copy 
of the contract under consideration if the electronic access is to be provided through a contractual 
arrangement, (b) the public records or electronic information and services which are the subject of 



the contract or proposed fee, (c) the anticipated or actual timeline for implementation, and (d) any 
security provisions for the protection of confidential or sensitive records. The State Records Board 
may request a presentation or such other information as it deems necessary. The courts and the 
Legislature shall take into consideration any recommendation made by the State Records Board 
with respect to such fees. 

(4) Courts and the Legislature may charge a fee for electronic access to public records 
for a one-time sale in a unique format without providing a report to the board as required under 
subsection (3) of this section. 

84-1205.05 
Board; reports. 

The board shall provide annual reports to the Executive Board of the Legislative Council 
and Nebraska Information Technology Commission on its activities pursuant to sections 84-1205 to 
84-1205.03. The report submitted to the executive board shall be submitted electronically. 

84-1206 
Administrator; duties; powers. 

(1) With due regard for the functions of the state and local agencies concerned, and with 
such guidance and assistance from the board as may be required, the administrator shall: 

(a) Establish standards, procedures, and techniques for the effective management of 
public records; 

(b) Make continuing surveys of paperwork, microfilm, and electronic storage operations, 
and recommend improvements in current records management practices, including, but not limited 
to, the economical use of and cost reductions in space, equipment, and supplies employed in 
creating, maintaining, storing, preserving, and servicing records; 

(c) Establish standards for the preparation of schedules providing for the retention of 
records of continuing value and for the prompt and orderly disposal of records no longer possessing 
sufficient administrative, legal, historical, or fiscal value to warrant their further retention; and 

(d) Obtain from the state or local agencies concerned such reports and other data as are 
required for the proper administration of the records management program, including organizational 
charts of agencies concerned. 

(2) The administrator shall establish standards for designating essential records, shall 
assist state and local agencies in identifying essential records, and shall guide such agencies in the 
establishment of programs for the preservation of essential records. 

(3) The administrator may advise and assist members of the Legislature and other 
officials in the maintenance and disposition of their personal or political papers of public interest 
and may provide such other services as are available to state and local agencies, within the 
limitation of available funds.  

84-1207 
State or local agency head; duties. 

In accordance with general law and with the rules and regulations adopted and promulgated 
by the administrator and the board as provided in section 84-1216, the head of any state or local 
agency shall: 

(1) Establish and maintain an active, continuing program for the efficient, cost-effective, 
modern, and economical management of the record-keeping activities of the agency; 

(2) Make and maintain records containing adequate and proper documentation of the 
organization, functions, policies, decisions, procedures, and essential transactions of the agency, 



designed to furnish information to protect the legal and financial rights of the state, and of persons 
directly affected by the agency’s activities; 

(3) Make and submit to the administrator schedules proposing the length of time each 
record series warrants retention for administrative, legal, historical, or fiscal purposes, after it has 
been made in or received by the agency, and lists of records in the custody or under the control of 
the agency which are not needed in the transaction of current business and do not possess sufficient 
administrative, legal, historical, or fiscal value to warrant their further retention; 

(4) Inventory the records in the custody or under the control of the agency and submit to 
the administrator a report thereon, containing such data as the administrator shall prescribe, 
including his or her recommendations as to which of such records, if any, should be determined to 
be essential records. He or she shall review the inventory and report periodically and, as necessary, 
shall revise the report so that it is current, accurate, and complete; 

(5) Comply with the rules, regulations, standards, and procedures issued and set up by 
the administrator and the board and cooperate in the conduct of surveys made by the administrator 
pursuant to the Records Management Act; and 

(6) Strive to reduce the costs to manage record retention. 

84-1207.01 
Agency head; designate records officer; duties.  

In addition to the duties enumerated in section 84-1207, each state agency head shall 
designate a records officer from the management or professional level who shall be responsible for 
the overall coordination of records management activities within the agency. 

84-1208 
Administrator preservation duplicates of essential records; process used; exception.  

(1) The administrator may make or cause to be made preservation duplicates of essential 
records or may designate as preservation duplicates existing copies thereof. A preservation 
duplicate shall be durable, accurate, complete, and clear and, if made by means of photography, 
microphotography, photocopying, film, microfilm, optical imagery, or similar processes, shall be 
prepared in conformity to standards prescribed and approved by the board. 

(2) A preservation duplicate made by a photographic, photostatic, microfilm, microcard, 
miniature photographic, optical imagery, or similar process which accurately reproduces or forms a 
durable medium for so reproducing the original shall have the same force and effect for all purposes 
as the original record, whether the original is in existence or not. A transcript, exemplification, or 
certified copy of such preservation duplicate shall for all purposes be deemed a transcript, 
exemplification, or certified copy of the original record. 

(3) No copy of an essential record shall be used as a preservation duplicate unless, under 
the general laws of the state, the copy has the same force and effect for all purposes as the original 
record. 

84-1209 
Administrator; storage of records and preservation duplicates; charges.  

The administrator may establish storage facilities for essential records, preservation 
duplicates, and other state records and may provide for a system of charges to allocate the cost of 
providing such storage among the state agencies utilizing the storage services. The system of 
charges shall, as nearly as may be practical, cover the actual costs of operating the storage facilities. 



84-1210 
Administrator; records; maintain; temporary removal; inspection; copies certified.  

(1) The administrator shall properly maintain essential records and preservation 
duplicates stored by him. 

(2) An essential record or preservation duplicate stored by the administrator may be 
removed by the regularly designated custodian for temporary use when necessary for the proper 
conduct of his office, and shall be returned to the administrator immediately after such use. 

(3) When an essential record is stored by him, the administrator, upon the request of the 
regularly designated custodian thereof, shall provide for its inspection or for the making or 
certification of copies thereof, and such copies, when certified by the administrator, shall have the 
same force and effect for all purposes as if certified by the regularly designated custodian. 

84-1211 
Records; confidential; protection. 

(1) When an essential record is required by law to be treated in a confidential manner, 
the administrator, in effectuating the purposes of the Records Management Act, shall protect its 
confidential nature, as well as that of any preservation duplicate or other copy thereof. Any hospital 
or medical record submitted to the administrator for microfilming or similar processing shall be 
made accessible in a manner consistent with the access permitted similar records under sections 
71-961 and 83-109. 

(2) Nothing in the Records Management Act shall be construed to affect the laws and 
regulations dealing with the dissemination, security, and privacy of criminal history information 
under the Security, Privacy, and Dissemination of Criminal History Information Act. 

84-1212 
Program for selection and preservation of essential records; review, periodically.  

The administrator shall review periodically, and at least once each year, the program for the 
selection and preservation of essential records, including the classification thereof and the 
provisions for preservation duplicates and for the safeguarding of essential records and preservation 
duplicates to insure that the purposes of the Records Management Act are accomplished. 

84-1212.01 
Records retention and disposition schedule; review by State Archivist; approval; review 

by administrator.  

(1) Each records retention and disposition schedule submitted to the administrator shall 
be reviewed by the State Archivist for purposes of selection of archival and historical material, and 
all such material shall be identified as such on the schedule. When the State Archivist has 
determined that all archival and historical material has been properly identified and that no 
disposition, except by transfer to the State Archives of the Nebraska State Historical Society, has 
been recommended for such material, the State Archivist shall approve such records retention and 
disposition schedule and return it to the administrator. 

(2) The administrator shall review each records retention and disposition schedule 
submitted, and if the recommended retention periods and the recommended dispositions satisfy 
audit requirements and give proper recognition to administrative, legal, and fiscal value of the 
records listed therein and if the records retention and disposition schedule has been approved by the 
State Archivist, such records retention and disposition schedule shall be approved by the 
administrator. 



84-1212.02 
Records retention and disposition schedule; disposal of records pursuant to schedule; 

report.  

All state agency heads and all local agency heads are hereby authorized to dispose of the 
records of their agencies in accordance with records retention and disposition schedules which are 
applicable to their agencies if such schedules have been approved by the administrator pursuant to 
section 84-1212.01. Each agency head shall report any such records disposition to the administrator 
on forms provided by the administrator. 

84-1213 
Records; property of state or local agencies; protected; willfully mutilate, destroy, 

transfer, remove, damage, or otherwise dispose of; violation; penalty.  

(1) All records made or received by or under the authority of or coming into the custody, 
control, or possession of state or local agencies in the course of their public duties are the property 
of the state or local agency concerned and shall not be mutilated, destroyed, transferred, removed, 
damaged, or otherwise disposed of, in whole or in part, except as provided by law. 

(2) Any person who willfully mutilates, destroys, transfers, removes, damages, or 
otherwise disposes of such records or any part of such records, except as provided by law, and any 
person who retains and continues to hold the possession of any such records, or parts thereof, 
belonging to the state or local agency and refuses to deliver up such records, or parts thereof, to the 
proper official under whose authority such records belong upon demand being made by such officer 
or, in cases of a defunct office, to the succeeding agency or to the State Archives of the Nebraska 
State Historical Society, shall be guilty of a Class III misdemeanor. 

84-1213.01 
Records; violation; prosecute.  

The State Records Administrator, or any official under whose authority such records belong, 
shall report to the proper county attorney any supposed violation of section 84-1213 that in its 
judgment warrants prosecution. It shall be the duty of the several county attorneys to investigate 
supposed violations of such section and to prosecute violations of such section. 

84-1214 
State agency; disposition of records; procedure. 

Whenever any state agency desires to dispose of records which are not listed on an approved 
records retention and disposition schedule applicable to such agency, the state agency head shall 
prepare and submit to the administrator, on forms provided by the administrator, a list of the records 
sought to be disposed of and a request for approval of their disposition, which list and request shall 
be referred to the board for action at its next regular or special session. On consideration thereof, the 
board may approve such disposition thereof as may be legal and proper or may refuse to approve 
any disposition, and the records as to which such determination has been made may thereupon be 
disposed of in accordance with the approval of the board. 

84-1214.01 
State Archives; authority; duties. 

The State Archives of the Nebraska State Historical Society has the authority to acquire, in 
total or in part, any document, record, or material which has been submitted to the board for 
disposition or transfer when such material is determined to be of archival or historical significance 
by the State Archivist or the board. The head of any state or local agency shall certify in writing to 
the society the transfer of the custody of such material to the State Archives. No state or local 



agency shall dispose of, in any other manner except by transfer to the State Archives, that material 
which has been appraised as archival or historical without the written consent of the State Archivist 
and the administrator. If such material is determined to be in jeopardy of destruction or deterioration 
and such material is not necessary to the conduct of daily business in the state or local agency of 
origin, it shall be the prerogative of the State Archivist to petition the administrator and the state or 
local agency of origin for the right to transfer such material into the safekeeping of the State 
Archives. It shall be the responsibility of the administrator to hear arguments for or against such 
petition and to determine the results of such petition. The State Archivist shall prepare invoices and 
receipts in triplicate for materials acquired under this section, shall retain one copy, and shall deliver 
one copy to the administrator and one copy to the state or local agency head from whom the records 
are obtained. 

84-1215 
Nonrecord material; destruction; procedure; personal and political papers; preservation. 

(1) If not otherwise prohibited by law, nonrecord materials, not included within the 
definition of records as contained in section 84-1202, may be destroyed at any time by the state or 
local agency in possession thereof without the prior approval of the administrator or board. The 
administrator may formulate procedures and interpretations to guide in the disposal of nonrecord 
materials, but nothing therein shall be contrary to any provision of law relating to the transfer of 
materials of historical value to the State Archives of the Nebraska State Historical Society. 

(2) Members of the Legislature and other officials are encouraged to offer their personal 
and political papers of public interest to the State Archives for preservation subject to any 
reasonable restrictions concerning their use by other persons. 

84-1216 
Administrator; rules and regulations; promulgate. 

The administrator shall adopt and promulgate rules and regulations as may be necessary or 
proper to effectuate the purposes of the Records Management Act. Those portions thereof which 
relate to functions specifically delegated to the board shall be approved and concurred in by the 
board. 

84-1217 
State and local agencies; preservation of records; administrator; advise. 

The Records Management Act shall apply to all state and local agencies, and the 
administrator shall advise and assist in the establishment of programs for records management and 
for the selection and preservation of essential records of the executive, judicial, and legislative 
branches and, as required by such branches, shall provide program services pursuant to the act. 

84-1218 
Local agencies; preservation of records; administrator; advise and assist; rules and 

regulations. 

The governing bodies of all local agencies in this state, with the advice and assistance of the 
administrator and pursuant to the rules and regulations adopted and promulgated pursuant to the 
Records Management Act, shall establish and maintain continuing programs to promote the 
principles of efficient records management for local records and for the selection and preservation 
of essential local records, which programs, insofar as practicable, shall follow the patterns of the 
programs established for state records as provided in the act. Each such governing body shall 
promulgate rules and regulations as are necessary or proper to effectuate and implement the 



programs so established, but nothing therein shall be in violation of the provisions of general law 
relating to the destruction of local records. 

84-1219 
Administrator; biennial report; copies; furnish. 

The administrator shall prepare a biennial report on the status of programs established by the 
administrator as provided in the Records Management Act and on the progress made during the 
preceding biennium in implementing and effectuating such programs and in reducing costs. Copies 
of this report shall be furnished to the Governor, the Clerk of the Legislature, and such other 
officials and state and local agencies as the Governor or the board shall direct. The report submitted 
to the Clerk of the Legislature shall be submitted electronically. 

84-1220 
Act, how cited. 

Sections 84-1201 to 84-1227 shall be known and may be cited as the Records Management 
Act. 

84-1222 
Purchase of microfilm system or equipment; approval; property of administrator. 

No state agency shall purchase any microfilm system or equipment prior to the approval of 
the administrator. The administrator shall not approve internal microfilm activities of any state 
agency unless such activities may not be feasibly provided by the central microfilming agency and 
are necessary to a particular operation within the state agency. Any equipment purchased under this 
section shall become the property of the administrator. 

84-1224 
Administrator; microfilm micrographic equipment; powers. 

The administrator shall: 
(1) Be empowered to review the microfilm systems within every state agency; 
(2) Be empowered to cause such systems to be merged with a central microfilm agency 

in the event that a cost analysis shows that economic advantage may be achieved; 
(3) Be empowered to permit the establishment of microfilming services within any state 

agency if a potential economy or a substantial convenience for the state would result; and 
(4) Be empowered to determine the operating locations of all micrographic equipment in 

his or her possession. 

84-1225 
Administrator; micropublishing and computer output microfilm services; charges. 

The administrator shall provide for a system of charges for micropublishing services and 
computer output microfilm services rendered by the central microfilming agency to any other state 
agency when these charges are allocable to a particular project carried on by such microfilming 
agency. Such charges shall, as nearly as may be practical, reflect the actual cost of services provided 
by the central microfilming agency. The administrator shall extend this system of charges to include 
source document microfilming. The administrator shall extend this system of charges and user fees 
for all micrographic equipment which is the property of the administrator and which is used by any 
other state agency. 



84-1226 
Records Management Micrographics Services Revolving Fund; created; credits; 

expenditures; rental. 

(1) There is hereby created a fund to be known as the Records Management 
Micrographics Services Revolving Fund. All charges received by the Secretary of State under 
sections 84-1209 and 84-1225 and legislative appropriations shall be credited to such fund. 
Whenever any micrographics equipment of any state agency, except the University of Nebraska or 
the state colleges, shall become surplus property and shall be sold pursuant to section 81-161.04, the 
proceeds from the sale of such equipment shall be deposited in the state treasury and shall be 
credited by the State Treasurer to the Records Management Micrographics Services Revolving 
Fund. Expenditures shall be made from such fund to finance the micropublishing services and the 
computer output microfilm services by the Secretary of State or his or her authorized agent in 
accordance with appropriations made by the Legislature, to receive and expend funds pursuant to 
section 84-1225 for the provision of source document microfilming and for procuring and replacing 
micrographic equipment provided to state agencies, and to receive and expend funds pursuant to 
section 84-1209 for the providing of records storage services for state agencies. 

(2) By agreement between any state agency and the State Records Administrator, any 
state agency may be billed one full year’s rental for equipment at the beginning of each fiscal year. 
The State Records Administrator may coordinate with the Director of Administrative Services to set 
up a separate subaccount within the fund for the purpose of accounting for micrographic equipment 
procurement and replacement. 

84-1227 
Records Management Cash Fund; created; use; investment. 

There is hereby established in the state treasury a special fund to be known as the Records 
Management Cash Fund which, when appropriated by the Legislature, shall be expended by the 
Secretary of State for the purposes of providing records management services and assistance to 
local agencies, for development and maintenance of the portal for providing electronic access to 
public records or electronic information and services, and for grants to a state or local agency as 
provided in subdivision (1)(j) of section 84-1204. All fees and charges for the purpose of records 
management services and analysis received by the Secretary of State from the local agencies shall 
be remitted to the State Treasurer for credit to such fund. Transfers may be made from the fund to 
the General Fund at the direction of the Legislature. The State Treasurer, at the direction of the 
budget administrator of the budget division of the Department of Administrative Services, shall 
transfer five hundred thousand dollars from the Records Management Cash Fund to the Information 
Management Revolving Fund on or before June 30, 2016. Any money in the Records Management 
Cash Fund available for investment shall be invested by the state investment officer pursuant to the 
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act. 

ARTICLE 14: OPEN MEETINGS 

84-1407 
Act, how cited. 

Sections 84-1407 to 84-1414 shall be known and may be cited as the Open Meetings Act. 

84-1408 
Declaration of intent; meetings open to public. 

It is hereby declared to be the policy of this state that the formation of public policy is public 
business and may not be conducted in secret. 



Every meeting of a public body shall be open to the public in order that citizens may 
exercise their democratic privilege of attending and speaking at meetings of public bodies, except as 
otherwise provided by the Constitution of Nebraska, federal statutes, and the Open Meetings Act. 

84-1409 
Terms, defined.  

For purposes of the Open Meetings Act, unless the context otherwise requires: 
(1)(a) Public body means (i) governing bodies of all political subdivisions of the State of 

Nebraska, (ii) governing bodies of all agencies, created by the Constitution of Nebraska, statute, or 
otherwise pursuant to law, of the executive department of the State of Nebraska, (iii) all 
independent boards, commissions, bureaus, committees, councils, subunits, or any other bodies 
created by the Constitution of Nebraska, statute, or otherwise pursuant to law, (iv) all study or 
advisory committees of the executive department of the State of Nebraska whether having 
continuing existence or appointed as special committees with limited existence, (v) advisory 
committees of the bodies referred to in subdivisions (i), (ii), and (iii) of this subdivision, and 
(vi) instrumentalities exercising essentially public functions; and 

(b) Public body does not include (i) subcommittees of such bodies unless a quorum of 
the public body attends a subcommittee meeting or unless such subcommittees are holding hearings, 
making policy, or taking formal action on behalf of their parent body, except that all meetings of 
any subcommittee established under section 81-15,175 are subject to the Open Meetings Act, and 
(ii) entities conducting judicial proceedings unless a court or other judicial body is exercising 
rulemaking authority, deliberating, or deciding upon the issuance of administrative orders; 

(2) Meeting means all regular, special, or called meetings, formal or informal, of any 
public body for the purposes of briefing, discussion of public business, formation of tentative 
policy, or the taking of any action of the public body; and 

(3) Videoconferencing means conducting a meeting involving participants at two or 
more locations through the use of audio-video equipment which allows participants at each location 
to hear and see each meeting participant at each other location, including public input. Interaction 
between meeting participants shall be possible at all meeting locations. 

84-1410 
Closed session; when; purpose; reasons listed; procedure; right to challenge; prohibited 

acts; chance meetings, conventions, or workshops. 

(1) Any public body may hold a closed session by the affirmative vote of a majority of 
its voting members if a closed session is clearly necessary for the protection of the public interest or 
for the prevention of needless injury to the reputation of an individual and if such individual has not 
requested a public meeting. The subject matter and the reason necessitating the closed session shall 
be identified in the motion to close. Closed sessions may be held for, but shall not be limited to, 
such reasons as: 

(a) Strategy sessions with respect to collective bargaining, real estate purchases, pending 
litigation, or litigation which is imminent as evidenced by communication of a claim or threat of 
litigation to or by the public body; 

(b) Discussion regarding deployment of security personnel or devices; 
(c) Investigative proceedings regarding allegations of criminal misconduct; 
(d) Evaluation of the job performance of a person when necessary to prevent needless 

injury to the reputation of a person and if such person has not requested a public meeting; 
(e) For the Community Trust created under section 81-1801.02, discussion regarding the 

amounts to be paid to individuals who have suffered from a tragedy of violence or natural disaster; 
or 



(f) For public hospitals, governing board peer review activities, professional review 
activities, review and discussion of medical staff investigations or disciplinary actions, and any 
strategy session concerning transactional negotiations with any referral source that is required by 
federal law to be conducted at arm’s length. 

Nothing in this section shall permit a closed meeting for discussion of the appointment or 
election of a new member to any public body. 

(2) The vote to hold a closed session shall be taken in open session. The entire motion, 
the vote of each member on the question of holding a closed session, and the time when the closed 
session commenced and concluded shall be recorded in the minutes. If the motion to close passes, 
then the presiding officer immediately prior to the closed session shall restate on the record the 
limitation of the subject matter of the closed session. The public body holding such a closed session 
shall restrict its consideration of matters during the closed portions to only those purposes set forth 
in the motion to close as the reason for the closed session. The meeting shall be reconvened in open 
session before any formal action may be taken. For purposes of this section, formal action shall 
mean a collective decision or a collective commitment or promise to make a decision on any 
question, motion, proposal, resolution, order, or ordinance or formation of a position or policy but 
shall not include negotiating guidance given by members of the public body to legal counsel or 
other negotiators in closed sessions authorized under subdivision (1)(a) of this section. 

(3) Any member of any public body shall have the right to challenge the continuation of 
a closed session if the member determines that the session has exceeded the reason stated in the 
original motion to hold a closed session or if the member contends that the closed session is neither 
clearly necessary for (a) the protection of the public interest or (b) the prevention of needless injury 
to the reputation of an individual. Such challenge shall be overruled only by a majority vote of the 
members of the public body. Such challenge and its disposition shall be recorded in the minutes. 

(4) Nothing in this section shall be construed to require that any meeting be closed to the 
public. No person or public body shall fail to invite a portion of its members to a meeting, and no 
public body shall designate itself a subcommittee of the whole body for the purpose of 
circumventing the Open Meetings Act. No closed session, informal meeting, chance meeting, social 
gathering, email, fax, or other electronic communication shall be used for the purpose of 
circumventing the requirements of the act. 

(5) The act does not apply to chance meetings or to attendance at or travel to 
conventions or workshops of members of a public body at which there is no meeting of the body 
then intentionally convened, if there is no vote or other action taken regarding any matter over 
which the public body has supervision, control, jurisdiction, or advisory power. 

84-1411 
Meetings of public body; notice; contents; when available; right to modify; duties 

concerning notice; videoconferencing or telephone conferencing authorized; emergency 
meeting without notice; appearance before public body. 

(1) Each public body shall give reasonable advance publicized notice of the time and 
place of each meeting by a method designated by each public body and recorded in its minutes. 
Such notice shall be transmitted to all members of the public body and to the public. Such notice 
shall contain an agenda of subjects known at the time of the publicized notice or a statement that the 
agenda, which shall be kept continually current, shall be readily available for public inspection at 
the principal office of the public body during normal business hours. Agenda items shall be 
sufficiently descriptive to give the public reasonable notice of the matters to be considered at the 
meeting. Except for items of an emergency nature, the agenda shall not be altered later than (a) 
twenty-four hours before the scheduled commencement of the meeting or (b) forty-eight hours 
before the scheduled commencement of a meeting of a city council or village board scheduled 



outside the corporate limits of the municipality. The public body shall have the right to modify the 
agenda to include items of an emergency nature only at such public meeting. 

(2) A meeting of a state agency, state board, state commission, state council, or state 
committee, of an advisory committee of any such state entity, of an organization created under the 
Interlocal Cooperation Act, the Joint Public Agency Act, or the Municipal Cooperative Financing 
Act, of the governing body of a public power district having a chartered territory of more than one 
county in this state, of the governing body of a public power and irrigation district having a 
chartered territory of more than one county in this state, of a board of an educational service unit, of 
the Educational Service Unit Coordinating Council, of the governing body of a risk management 
pool or its advisory committees organized in accordance with the Intergovernmental Risk 
Management Act, or of a community college board of governors may be held by means of 
videoconferencing or, in the case of the Judicial Resources Commission in those cases specified in 
section 24-1204, by telephone conference, if: 

(a) Reasonable advance publicized notice is given; 
(b) Reasonable arrangements are made to accommodate the public’s right to attend, 

hear, and speak at the meeting, including seating, recordation by audio or visual recording devices, 
and a reasonable opportunity for input such as public comment or questions to at least the same 
extent as would be provided if videoconferencing or telephone conferencing was not used; 

(c) At least one copy of all documents being considered is available to the public at each 
site of the videoconference or telephone conference; 

(d) At least one member of the state entity, advisory committee, board, council, or 
governing body is present at each site of the videoconference or telephone conference; and 

(e) No more than one-half of the state entity’s, advisory committee’s, board’s, council’s, 
or governing body’s meetings in a calendar year are held by videoconference or telephone 
conference. 

Videoconferencing, telephone conferencing, or conferencing by other electronic 
communication shall not be used to circumvent any of the public government purposes established 
in the Open Meetings Act. 

(3) A meeting of a board of an educational service unit, of the Educational Service Unit 
Coordinating Council, of the governing body of an entity formed under the Interlocal Cooperation 
Act, the Joint Public Agency Act, or the Municipal Cooperative Financing Act, of the governing 
body of a risk management pool or its advisory committees organized in accordance with the 
Intergovernmental Risk Management Act, of a community college board of governors, of the 
governing body of a public power district, or of the governing body of a public power and irrigation 
district may be held by telephone conference call if: 

(a) The territory represented by the educational service unit, member educational service 
units, community college board of governors, public power district, public power and irrigation 
district, or member public agencies of the entity or pool covers more than one county; 

(b) Reasonable advance publicized notice is given which identifies each telephone 
conference location at which an educational service unit board member, a council member, a 
member of a community college board of governors, a member of the governing body of a public 
power district, a member of the governing body of a public power and irrigation district, or a 
member of the entity’s or pool’s governing body will be present; 

(c) All telephone conference meeting sites identified in the notice are located within 
public buildings used by members of the educational service unit board, council, community college 
board of governors, governing body of the public power district, governing body of the public 
power and irrigation district, or entity or pool or at a place which will accommodate the anticipated 
audience; 

(d) Reasonable arrangements are made to accommodate the public’s right to attend, 
hear, and speak at the meeting, including seating, recordation by audio recording devices, and a 



reasonable opportunity for input such as public comment or questions to at least the same extent as 
would be provided if a telephone conference call was not used; 

(e) At least one copy of all documents being considered is available to the public at each 
site of the telephone conference call; 

(f) At least one member of the educational service unit board, council, community 
college board of governors, governing body of the public power district, governing body of the 
public power and irrigation district, or governing body of the entity or pool is present at each site of 
the telephone conference call identified in the public notice; 

(g) The telephone conference call lasts no more than two hours; and 
(h) No more than one-half of the board’s, council’s, governing body’s, entity’s, or pool’s 

meetings in a calendar year are held by telephone conference call, except that a governing body of a 
risk management pool that meets at least quarterly and the advisory committees of the governing 
body may each hold more than one-half of its meetings by telephone conference call if the 
governing body’s quarterly meetings are not held by telephone conference call or 
videoconferencing. 

Nothing in this subsection shall prevent the participation of consultants, members of the 
press, and other nonmembers of the governing body at sites not identified in the public notice. 
Telephone conference calls, emails, faxes, or other electronic communication shall not be used to 
circumvent any of the public government purposes established in the Open Meetings Act. 

(4) The secretary or other designee of each public body shall maintain a list of the news 
media requesting notification of meetings and shall make reasonable efforts to provide advance 
notification to them of the time and place of each meeting and the subjects to be discussed at that 
meeting. 

(5) When it is necessary to hold an emergency meeting without reasonable advance 
public notice, the nature of the emergency shall be stated in the minutes and any formal action taken 
in such meeting shall pertain only to the emergency. Such emergency meetings may be held by 
means of electronic or telecommunication equipment. The provisions of subsection (4) of this 
section shall be complied with in conducting emergency meetings. Complete minutes of such 
emergency meetings specifying the nature of the emergency and any formal action taken at the 
meeting shall be made available to the public by no later than the end of the next regular business 
day. 

(6) A public body may allow a member of the public or any other witness other than a 
member of the public body to appear before the public body by means of video or 
telecommunications equipment. 

84-1412 
Meetings of public body; rights of public; public body; powers and duties. 

(1) Subject to the Open Meetings Act, the public has the right to attend and the right to 
speak at meetings of public bodies, and all or any part of a meeting of a public body, except for 
closed sessions called pursuant to section 84-1410, may be videotaped, televised, photographed, 
broadcast, or recorded by any person in attendance by means of a tape recorder, camera, video 
equipment, or any other means of pictorial or sonic reproduction or in writing. 

(2) It shall not be a violation of subsection (1) of this section for any public body to 
make and enforce reasonable rules and regulations regarding the conduct of persons attending, 
speaking at, videotaping, televising, photographing, broadcasting, or recording its meetings. A body 
may not be required to allow citizens to speak at each meeting, but it may not forbid public 
participation at all meetings. 

(3) No public body shall require members of the public to identify themselves as a 
condition for admission to the meeting nor shall such body require that the name of any member of 



the public be placed on the agenda prior to such meeting in order to speak about items on the 
agenda. The body may require any member of the public desiring to address the body to identify 
himself or herself. 

(4) No public body shall, for the purpose of circumventing the Open Meetings Act, hold 
a meeting in a place known by the body to be too small to accommodate the anticipated audience. 

(5) No public body shall be deemed in violation of this section if it holds its meeting in 
its traditional meeting place which is located in this state. 

(6) No public body shall be deemed in violation of this section if it holds a meeting 
outside of this state if, but only if: 

(a) A member entity of the public body is located outside of this state and the meeting is 
in that member’s jurisdiction; 

(b) All out-of-state locations identified in the notice are located within public buildings 
used by members of the entity or at a place which will accommodate the anticipated audience; 

(c) Reasonable arrangements are made to accommodate the public’s right to attend, 
hear, and speak at the meeting, including making a telephone conference call available at an instate 
location to members, the public, or the press, if requested twenty-four hours in advance; 

(d) No more than twenty-five percent of the public body’s meetings in a calendar year 
are held out-of-state; 

(e) Out-of-state meetings are not used to circumvent any of the public government 
purposes established in the Open Meetings Act; 

(f) Reasonable arrangements are made to provide viewing at other instate locations for a 
videoconference meeting if requested fourteen days in advance and if economically and reasonably 
available in the area; and 

(g) The public body publishes notice of the out-of-state meeting at least twenty-one days 
before the date of the meeting in a legal newspaper of statewide circulation. 

(7) The public body shall, upon request, make a reasonable effort to accommodate the 
public’s right to hear the discussion and testimony presented at the meeting. 

(8) Public bodies shall make available at the meeting or the instate location for a 
telephone conference call or videoconference, for examination and copying by members of the 
public, at least one copy of all reproducible written material to be discussed at an open meeting. 
Public bodies shall make available at least one current copy of the Open Meetings Act posted in the 
meeting room at a location accessible to members of the public. At the beginning of the meeting, 
the public shall be informed about the location of the posted information. 

84-1413 
Meetings; minutes; roll call vote; secret ballot; when. 

(1) Each public body shall keep minutes of all meetings showing the time, place, 
members present and absent, and the substance of all matters discussed. 

(2) Any action taken on any question or motion duly moved and seconded shall be by 
roll call vote of the public body in open session, and the record shall state how each member voted 
or if the member was absent or not voting. The requirements of a roll call or viva voce vote shall be 
satisfied by a public body which utilizes an electronic voting device which allows the yeas and nays 
of each member of such public body to be readily seen by the public. 

(3) The vote to elect leadership within a public body may be taken by secret ballot, but 
the total number of votes for each candidate shall be recorded in the minutes. 

(4) The minutes of all meetings and evidence and documentation received or disclosed 
in open session shall be public records and open to public inspection during normal business hours. 

(5) Minutes shall be written, except as provided in subsection (6) of this section, and 
available for inspection within ten working days or prior to the next convened meeting, whichever 



occurs earlier, except that cities of the second class and villages may have an additional ten working 
days if the employee responsible for writing the minutes is absent due to a serious illness or 
emergency. 

(6) Minutes of the meetings of the board of a school district or educational service unit 
may be kept as an electronic record. 

84-1414 
Unlawful action by public body; declared void or voidable by district court; when; duty 

to enforce open meeting laws; citizen’s suit; procedure; violations; penalties. 

(1) Any motion, resolution, rule, regulation, ordinance, or formal action of a public body 
made or taken in violation of the Open Meetings Act shall be declared void by the district court if 
the suit is commenced within one hundred twenty days of the meeting of the public body at which 
the alleged violation occurred. Any motion, resolution, rule, regulation, ordinance, or formal action 
of a public body made or taken in substantial violation of the Open Meetings Act shall be voidable 
by the district court if the suit is commenced more than one hundred twenty days after but within 
one year of the meeting of the public body in which the alleged violation occurred. A suit to void 
any final action shall be commenced within one year of the action. 

(2) The Attorney General and the county attorney of the county in which the public body 
ordinarily meets shall enforce the Open Meetings Act. 

(3) Any citizen of this state may commence a suit in the district court of the county in 
which the public body ordinarily meets or in which the plaintiff resides for the purpose of requiring 
compliance with or preventing violations of the Open Meetings Act, for the purpose of declaring an 
action of a public body void, or for the purpose of determining the applicability of the act to 
discussions or decisions of the public body. It shall not be a defense that the citizen attended the 
meeting and failed to object at such time. The court may order payment of reasonable attorney’s 
fees and court costs to a successful plaintiff in a suit brought under this section. 

(4) Any member of a public body who knowingly violates or conspires to violate or who 
attends or remains at a meeting knowing that the public body is in violation of any provision of the 
Open Meetings Act shall be guilty of a Class IV misdemeanor for a first offense and a Class III 
misdemeanor for a second or subsequent offense. 
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