
 

 

 

Memorandum  

FROM: David A. Jarecke 

TO:  NREA Member Managers 

DATE: October 26, 2022 

RE:  Public Records Disclosure 

 

In follow-up to the NREA Legal Seminar public records request discussion, please note 

that the Lancaster County District Court has issued its opinion over whether the University of 

Nebraska-Lincoln should have to release agreed-upon metrics for fired Husker football coach Scott 

Frost and men's basketball coach Fred Hoiberg. See the attached Opinion. 

Fred Hoiberg 

As previously discussed, Jaclyn Klintoe, UNL's director of university records, testified that 

she looked for a document and could not find it, even after a meeting with athletic director Trev 

Alberts, who provided her Hoiberg's paper employment file. The Court found this testimony to be 

credible and affirmed that the public records laws of Nebraska do not require a public entity to 

create a record. Rather, if the records exist, they must be disclosed. The Court noted that it is not 

the role of the Court to determine whether the Fred Hoiberg performance metrics should have been 

written as a business practice, instead focusing on the eligibility criteria for disclosure—that a 

record must exist in order to be disclosed. 

Scott Frost 

The Court held that USA Today met its burden to show that (1) The requesting party is a 

citizen of the state or other person interested in the examination of the public records, (2) the 

document sought is a public record as defined by § 84-712.01, and (3) the requesting party has 

been denied access to the public record as guaranteed by § 84-712. The Court then examined 

whether by clear and convincing evidence that the records sought are exempt from disclosure under 

the personal information exception. UNL relied heavily on the Attorney General’s Opinion stating 

that any performance metrics would fall within the exception. That Opinion broadly construed the 

word “personal,” which the Court determined is incorrect since the Nebraska Supreme Court has 
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said the public records laws shall be narrowly construed and favor disclosure. Most importantly, 

the Court notes that disclosure is required because the metrics were not in fact performance goals 

tied to a person, but to the football program as a whole. (“And to the extent the metrics can be 

described as performance goals, the contract itself clarifies those goals are tied to the Program, not 

to goals and objectives specific to an individual employee’s duties or responsibilities.”). 

Take-away Lessons 

This case is instructive and provides a good reminder as to two points: 

1. A public entity does not need to create a record of information simply because the 

information has been requested. If no such record exists, no disclosure is required. 

2. The exceptions to disclosure will be narrowly construed. Therefore, when responding 

to public records requests, a thoughtful and thorough analysis must be undertaken 

before withholding records. However, such analysis may take more than the four 

business days response time provided for by state law. In such instances, responding 

that, “additional time is necessary for a complete response” is appropriate. 

 

Please contact our office with any questions. 
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 IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 

 

GANNETT SATELLITE 

INFORMATION NETWORK, LLC, 

d/b/a USA TODAY, 

 

Relator, 

 

v. 

 

JACLYN KLINTOE, in her official 

capacity as Director of University 

Records for the University of 

Nebraska−Lincoln, 

 

Respondent. 

  

 

Case No. CI 22-2061 

 

 

 

ORDER 

 

 

This matter came on for trial on September 30, 2022, and October 6, 2022, on 

Relator’s Verified Petition for Writ of Mandamus and Respondent’s Answer and 

Response to Alternative Writ of Mandamus. Relator’s representative, USA Today 

reporter Steve Berkowitz, was present and represented by Michael Coyle and Brian 

Fahey. Respondent, Jaclyn Klintoe, was present and represented by Steven Davidson 

and Brian Barmettler. Briefs were submitted, evidence was adduced, and the matter 

was taken under advisement. The Court, now being fully informed, finds as follows:  

Relator made a public records request to the University of Nebraska−Lincoln 

on April 8, 2022, seeking records containing the “metrics mutually agreed to” in the 

Second Addendum to the Contract of Employment between the Board of Regents of 

the University of Nebraska and Scott Frost. On May 3, 2022, Relator made a similar 

request for records containing the “metrics mutually agreed to” in the Second 

Addendum to the Contract of Employment between the Board of Regents of the 
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University of Nebraska and Fred Hoiberg. Both requests were denied by Jaclyn 

Klintoe, Director of University Records for the University of Nebraska, citing Neb. 

Rev. Stat. § 84-712.05(7) (now codified at § 84-712.05(8) and hereinafter referred to 

as the “personal information exemption”). Relator then pursued this mandamus 

action seeking a writ requiring disclosure of the withheld documents.  

Mandamus is a law action, and it is an extraordinary remedy, not a writ of 

right. State ex rel. BH Media Grp., Inc. v. Frakes, 305 Neb. 780, 787, 943 N.W.2d 231, 

239 (2020). A person denied access to a public record may file for speedy relief by a 

writ of mandamus under § 84-712.03. Id. at 788, 943 N.W.2d at 240. A party seeking 

a writ of mandamus under § 84-712.03 has the burden to satisfy three elements: 

(1) The requesting party is a citizen of the state or other person interested in the 

examination of the public records, (2) the document sought is a public record as 

defined by § 84-712.01, and (3) the requesting party has been denied access to the 

public record as guaranteed by § 84-712. Id. If the requesting party satisfies its prima 

facie claim for release of public records, the public body opposing disclosure must 

show by clear and conclusive evidence that § 84-712.05 or § 84-712.08 exempts the 

records from disclosure. Id.  

Nebraska, like the federal government and many other states, has broad public 

records laws that generally provide open access to governmental records. Id. at 797, 

943 N.W.2d at 245. And because the Legislature has expressed a strong public policy 

for disclosure, statutory exemptions shielding public records from disclosure are 

narrowly construed. Id. at 788, 943 N.W.2d at 240.  
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I. Fred Hoiberg metrics 

In reviewing the evidence presented on the Fred Hoiberg metrics, the Court 

finds that the Relator has not met its burden to show that it has been denied access 

to a public record as guaranteed by § 84-712 because no evidence at trial showed such 

records exist.  

At trial, Ms. Klintoe provided extensive testimony regarding the efforts she 

undertook to confirm no such records exist. In short, she described a diligent search 

for records she conducted at the athletic department that included searching physical 

files for Fred Hoiberg specifically and the basketball program generally, as well as a 

search of an electronic document management tracking system. And between the first 

and second days of trial she performed another search that did not locate any such 

records. The Court finds the testimony of Ms. Klintoe to be credible. 

Relator alludes that such a result is unlikely given the terms of the contract, 

the existence of records containing the Scott Frost metrics, and Ms. Klintoe’s initial 

response to the request. Relator also suggests that a better business practice would 

be to put the metrics in writing. But it is not for the Court to decide in this case 

whether the Fred Hoiberg metrics should have been put in writing. The evidence 

showed no document or other public record in any form containing the Fred Hoiberg 

metrics exists and the Relator has not met its burden.1  

 

 
1 At trial, the Court sustained objections to Exhibits 34 and 35 and the Relator made an offer of proof. 

The Court notes that even if those exhibits were received, they do not show that a public record exists, 

only that metrics were agreed to.  
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II. Scott Frost metrics 

In reviewing the evidence presented on the Scott Frost metrics, the Court finds 

that the Relator has met its burden to show that (1) The requesting party is a citizen 

of the state or other person interested in the examination of the public records, (2) 

the document sought is a public record as defined by § 84-712.01, and (3) the 

requesting party has been denied access to the public record as guaranteed by 

§ 84-712. The burden thus shifts to the Respondent to show by clear and convincing 

evidence that the records sought are exempt from disclosure.   

To begin, the Respondent argues that the request is moot because Scott Frost 

is no longer employed by the University. However, that intervening event has no 

bearing on whether these records are public records subject to disclosure under the 

relevant statutes. The Relator remains interested in the examination of the records, 

the records are public records, and the Relator has been denied access. The conclusion 

of Scott Frost’s employment does not render the dispute moot.  

Respondent next turns to the personal information exemption. To fall within 

the personal information exemption, the “records need only be personal information 

about personnel, defined as persons employed by an organization.” Steckelberg v. Neb. 

State Patrol, 294 Neb. 842, 850, 885 N.W.2d 44, 50 (2016). “Personal information” is 

not defined so after citing familiar rules of statutory construction and dictionary 

definitions, the Respondent concludes that this exemption “is a uniquely broad 

personal information exemption that favors non-disclosure of personal information.” 

Respondent’s Br. at 12.  
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Statutory language is to be given its plain and ordinary meaning, and a court 

will not resort to interpretation to ascertain the meaning of statutory words which 

are plain, direct, and unambiguous. Frakes, 305 Neb. at 792, 943 N.W.2d at 243 

(2020). In construing a statute, a court must determine and give effect to the purpose 

and intent of the Legislature as ascertained from the entire language of the statute 

considered in its plain, ordinary, and popular sense. Id. It is not within the province 

of the courts to read a meaning into a statute that is not there or to read anything 

direct and plain out of a statute. Id. 

Applying those principles, the Nebraska Supreme Court has made clear “the 

public records statutes encourage open and transparent government.” Id. at 793, 943 

N.W.2d at 243. And “the ‘narrow construction’ rule means that if there is a plausible 

construction of a statute favoring disclosure of public records that construction will 

prevail.” Id. at 797, 943 N.W.2d at 245. 

In attempting to overcome this framework, the Respondent cites a 

determination made by the Nebraska Attorney General that the Scott Frost metrics 

may be withheld under the personal information exemption. In doing so, the Attorney 

General applied a “broad” definition of personal and concluded “the metrics are 

personal in that they relate to, and affect, a particular person, Coach Frost.”2  

 
2 Although not determinative of the question here, the Court notes that in other instances in Nebraska 

law where “personal information” is defined, it is not defined so broadly. See Neb. Rev. Stat. § 60-

2904(6) (“Personal information means information that identifies a person, including an individual’s 

driver identification number, name, address excluding zip code, and telephone number . . .”); Neb. Rev. 

Stat. § 44-903; Neb. Rev. Stat. § 87-802. Of course, each of those laws serve different purposes than 

the one here, but they do suggest a more limited scope of the term. See Kozal v. Neb. Liquor Control 

Comm'n, 297 Neb. 938, 950, 902 N.W.2d 147, 157 (2017) (“A statutory definition of a term found in 

one statute may be considered when interpreting that same term as used in a different statute.”). 
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But applying here what the Attorney General admits is a broad definition 

would be contrary to the narrow construction rule. And such a sweeping exemption 

that covered all records that relate to, and affect, a particular person, would diverge 

from the Legislature’s expressed public policy for disclosure. Not to mention the 

Legislature’s intent that courts liberally construe the public records statutes in favor 

of disclosure whenever the expenditure of public funds is involved. Neb. Rev. Stat. 

§ 84-712.01(3).  

Consider, for example, that state expenditures are generally accomplished 

through the issuance of state warrants. A state warrant list may include the names 

of personnel of public bodies, the amounts cashed or uncashed, and short description 

of the expense. That information would relate to, and affect, the individual personnel 

on the list and often includes non-salary expenditures. But that does not make those 

records identifying non-salary state expenditures exempt under the act. See Op. Att’y 

Gen. No. 95025 (April 3, 1995). Indeed, it is commonplace to disclose non-salary state 

expenditures made to personnel and a description of the expense.3  

In conjunction with the proposed broad definition of personal information, the 

Respondent argues the existence of the salary and directory information exceptions 

to the exemption “strongly counsels against implying any further exceptions to the 

personal information exemption by unduly narrowing its meaning.” Respondent’s Br. 

at 11. But the statutory reference to salary and directory information is an exception 

to the exemption, not an enumeration of the only types of records that should be 

 
3 See http://www.statespending.nebraska.gov. 
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disclosed. “When a statute specifically provides for exceptions, items not excluded are 

covered by the statute.” Chapin v. Neuhoff Broad.-Grand Island, Inc., 268 Neb. 520, 

527, 684 N.W.2d 588, 593 (2004). Applied here, Respondent must first show the 

records fit within the personal information exemption before determining whether 

they must be disclosed anyway because they are salary or directory information. 

Stated another way, if the records do not contain personal information, they are not 

exempt under this provision and must be disclosed regardless of whether they contain 

salary or directory information.  

The Attorney General’s determination also noted the office’s prior opinion that 

a public agency may keep “employee evaluations and bonus information in an 

employee’s personnel file confidential.” The Respondent and Attorney General’s point 

regarding employee evaluations and bonus information is well taken, but the problem 

with that argument is these metrics do not fall within those categories. Compare Ex. 

1 at 3 (“Annual Salary” including metrics) with Ex. 1 at 13 (“Annual Evaluation”) and 

at 19 (“Exceptional Performance Bonus”). And to the extent the metrics can be 

described as performance goals, the contract itself clarifies those goals are tied to the 

Program, not to goals and objectives specific to an individual employee’s duties or 

responsibilities. Ex. 1 at 3 (“the Program achieves metrics mutually agreed to by the 

Parties”). The metrics may establish the basis for a salary adjustment, but they are 

not in the nature of a performance evaluation. 

The record provided to the Court for in camera review under Neb. Rev. Stat. 

§ 84-712.03(2) contains two paragraphs. The first paragraph contains metrics for the 
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football program and the second paragraph contains an additional agreement made 

by the University related to Scott Frost’s Contract of Employment. After considering 

the public records statutes, the arguments made by the parties, and reviewing the 

record in camera, the Court finds that these two paragraphs do not contain personal 

information.   

In sum, the Court finds the Respondent has not shown by clear and convincing 

evidence that the personal information exemption exempts the Scott Frost metrics 

from disclosure. It is conceivable that other records or even other contract addenda of 

public bodies could include performance goals, improvement plans, evaluations, or 

other potentially sensitive data concerning employee management and personnel 

decisions that may be withheld under Neb. Rev. Stat. § 84-712.05(8), but those 

scenarios are not before this Court.  

IT IS THEREFORE ORDERED that the Relator’s request for a writ of 

mandamus as to records containing the “metrics mutually agreed to” with Scott Frost 

is granted. The records shall be disclosed within seven (7) days of this Order.  

IT IS FURTHER ORDERED that the Relator’s request for a writ of mandamus 

as to records containing the “metrics mutually agreed to” with Fred Hoiberg is denied.  

Dated this 18th day of October, 2022. 

       BY THE COURT: 

 

 

                                  

       Ryan S. Post 

District Court Judge 



I, the undersigned, certify that on October 18, 2022 , I served a copy of the foregoing
document upon the following persons at the addresses given, by mailing by United States Mail,
postage prepaid, or via E-mail:

Steven D Davidson Michael F Coyle
sdavidson@bairdholm.com mcoyle@fraserstryker.com

Date: October 18, 2022 BY THE COURT: _____________________________________
CLERK


