
 

 

Memorandum  

FROM: David Jarecke 

TO:  NREA Member Managers 

DATE: May 26, 2022  

RE:  Right-of-Ways 

OVERVIEW 

Electric utilities have a right to access and obtain right-of-ways for the purpose of 

generating, transmitting, and distributing electricity. When accessing a right-of-way along a state 

or federal highway, the Nebraska Department of Transportation has the right to make reasonable 

regulations regarding the access. County roads are right-of-ways are subject to general supervision 

of the county board as well. The Nebraska Legislature has made clear its intent to allow electric 

utilities the right to use state right-of-ways through statutes allowing for access and statutes 

authorizing eminent domain. 

DISCUSSION 

I. RIGHT TO ACCESS 

The Nebraska Legislature has codified the right of electric utilities to obtain and/or access 

rights-of-ways for the purpose of electricity generation and transmission, subject to some 

regulation and limitations. A right-of-way is defined in NEB. REV. STAT. § 39-1302 as: 

39-1302. Terms, defined. 

(31) Right-of-way shall mean land, property, or interest therein, usually in a strip, 

acquired for or devoted to a road, street, or highway. 

In NEB. REV. STAT. § 70-305, a right-of-way is granted to an electric utility along, within 

and across all public highways of the state; it reads: 

70-305. Right-of-way; damage to private property; procedure. 

Any person engaged in the generating or transmitting of electric current for sale, 

use, or purchase in the state for power or other purposes is granted the right-of-way 

for all necessary poles and wires along, within, and across any of the public 

highways of this state. Such person is liable for all damages to private property by 

reason of the use of the public highways for such purpose. Such damages shall be 

ascertained and determined in the manner set forth in sections 76-704 to 76-724. 

However, this section is limited by NEB. REV. STAT. §§ 70-308 and 70-309. These statutes 

subject an electric utility’s use of a right-of-way to the Department of Transportation’s reasonable 



regulations and eliminate the automatic grant of a right-of-way within villages and cities. They 

read: 

70-308. Property within village or city; how treated. 

Section 70-305 shall not be construed to grant any rights within the corporate limits 

of any village or city in this state. 

70-309. Electrical transmission lines; state or federal highways; regulation by 

Department of Transportation. 

If the public road, along, upon, across, or under which the right to construct, 

operate, and maintain the electrical transmission line is granted, is a state or federal 

highway, then the location and installation of the electrical transmission facilities, 

insofar as they pertain to the present and future use of the rights-of-way for highway 

purposes, shall be subject to reasonable regulations and restrictions prescribed by 

the Department of Transportation. If the future use of the state or federal highway 

requires the moving or relocating of the facilities, then such facilities shall be 

removed or relocated by the owner, at the owner's cost and expense, and as directed 

by the Department of Transportation except as provided by section 39-1304.02. 

Under NEB. REV. STAT. § 70-309, when an electric utility seeks to construct transmission 

lines along a state or federal highway, the Department of Transportation has the right to create 

rules and regulations regarding this process. Therefore, the grant of a right-of-way to an electric 

utility along public highways in NEB. REV. STAT. § 70-305 is not absolute or automatic. The 

Legislature reaffirmed this delegation of regulatory power to the Department of Transportation in 

NEB. REV. STAT. § 39-102, which reads: 

39-102. Rules and regulations; promulgated by Department of Transportation 

to promote public safety. 

In order to promote public safety, to preserve and protect state highways, and to 

prevent immoderate and destructive use of state highways, the Department of 

Transportation may formulate, adopt, and promulgate rules and regulations in 

regard to the use of and travel upon the state highways consistent with Chapter 39 

and the Nebraska Rules of the Road. Such rules and regulations may include 

specifications, standards, limitations, conditions, requirements, definitions, 

enumerations, descriptions, procedures, prohibitions, restrictions, instructions, 

controls, guidelines, and classifications relative to the following: 

(4) The placing, location, occupancy, erection, construction, or maintenance, upon 

any highway or area within the right-of-way, of any pole line, pipeline, or other 

utility located above, on, or under the level of the ground in such area. 

This section expands the regulatory powers of the DOT to include pole lines, pipelines, or 

other utilities located above on or under the ground. This is an expansion from just “transmission 

lines” in NEB. REV. STAT. § 70-309. 



The Right of Way Division’s regulations are located in Title 410 of the Nebraska 

Department of Transportation regulations. Chapter 1 of Title 410 related to utility permits and laid 

out all the requirements for when and how an electric utility was to obtain a permit to occupy a 

right-of-way; previously, an electric utility was required to obtain a permit for most occupations 

of a state right-of-way. However, in November of 2019, this section was transferred to Chapter 3 

of Title 412. This Chapter requires utility companies seeking to occupy a state right-of-way to 

obtain a permit from the DOT. 

Title 412 reads in relevant part: 

001.02 Any person desiring to occupy any portion of a highway with a pole, pole 

line anchor, or brace will apply for a permit to do so except where the occupancy 

is a cross-arm overhang or a single private service pole. 412 Neb. Admin. Code Ch. 

3, 001.02. 

002.01 Any person desiring to occupy any portion of a highway with an 

underground pipe line or conduit will apply to the Department for a permit to so 

occupy. 412 Neb. Admin. Code Ch. 3, 002.01. 

This section makes clear the requirement to obtain a DOT permit for occupation of a state 

right-of-way, regardless of whether the occupation is above ground or below ground. This section 

does only apply to poles, pole line anchors, braces, underground pipe lines and conduit. 

Further, the procedural application requirements under Title 412 are identical regardless of 

whether a utility company is desiring to occupy a state right-of-way with above ground or below 

ground; applicants must include their full name and address, to set forth the type of use that is 

desired, to apply using a DOT-provided form and to send the application to the DOT’s P.O. Box 

94759 in Lincoln, Nebraska. 412 Neb. Admin. Code Ch. 3. 

The more technical requirements for above-ground occupation are laid out in section 

001.07. It provides: 

001.07 The applicant will submit a plan or sketch showing in detail the type of pole 

line he proposes to install, the size and height of the poles, the number of wires to 

be carried, the voltage of any transmission line, or any other information that may 

pertain to the location of the pole line on the highway to be occupied and will show 

the exact location of the portions of the highway to be occupied with respect to land 

lines and civil subdivision. The plan or sketch will also indicate the exact location 

of all proposed guy wires, anchors, or braces. 412 Neb. Admin. Code Ch. 3, 001.07. 

The similar section for underground occupation is 002.05, which provides: 

002.05 The applicant will submit a plan or sketch showing in detail the type and 

the nature of the pipe or conduit, the length of the pipe or conduit, and the depth at 

which the pipe or conduit will be installed beneath the highway surface. The plan 

or sketch will set forth the number and surface type of the highway and the exact 

locations of the portions of the highway to be occupied with respect to land lines 

and civil subdivisions. 412 Neb. Admin. Code Ch. 3, 002.05. 



Title 412 also emphasizes heightened preliminary measures to be taken for the placement 

of deadmen, anchors, guy wires or braces. Sections 001.08 and 001.09 read as follows: 

001.08 No permit will be issued for the placing of deadmen, anchors, guy wires or 

braces unless the conditions requiring the same have been thoroughly investigated 

by a representative of the Department and it is found feasible to construct the line 

without the same. 412 Neb. Admin. Code Ch. 3, 001.08. 

001.09 If permission to place guy wires and braces on the highway is given 

subsequent to a Department investigation, the exact point of entry of the wires or 

braces into the ground will be marked distinctly by the applicant in a manner 

meeting the approval of the Department. 412 Neb. Admin. Code Ch. 3, 001.09. 

NDOT must thoroughly investigate the plan for the placement of deadmen, anchors, guy 

wires or braces before approving a permit. If initially approved, the entry point for wires and braces 

must be marked and approved before utility companies can move forward. 

These regulations provide that utility companies will be fully liable and will be required to 

indemnify the State of Nebraska if necessary. Subsections 10 and 11 read: 

001.10 The applicant will be required to indemnify and hold harmless the State of 

Nebraska from any damage of any nature to any person or property which may 

result from the applicant's operations on and from the occupancy of the highway. 

412 Neb. Admin. Code Ch. 3, 001.10. 

001.11 The applicant will be held fully responsible for any damages to or defacing 

of the highway that may be caused by his operations and he will be required to 

restore said highway to its original condition. 412 Neb. Admin. Code Ch. 3, 001.11. 

Chapter 3 of Title 412 makes it a requirement for utility companies to provide and maintain 

protective equipment to protect the travelers on the highway near the worksite. 412 Neb. Admin. 

Code Ch. 3, 001.14. Further, utility companies must not obstruct or unreasonably interfere with 

highway traffic along the worksite. 412 Neb. Admin. Code Ch. 3, 001.15. Section 001.12 allows 

the DOT to include conditions specific to a project that must be adhered to by the applicant. 

Utility companies will also be required to properly backfill all trenches dug for the 

underground occupation of a state right-of-way. Section 002.06 reads: 

002.06 The applicant will be required to backfill all excavated trenches in thin 

layers and will compact the replaced material until its density is equal to at least 

that of the surrounding earth. No "mounding over” of the trench will be permitted. 

412 Neb. Admin. Code Ch. 3, 002.06. 

The Legislature has codified some requirements that an electric utility must comply with 

regarding accessing and occupation of a state right-of-way. A permit or written consent may still 

be required for an electric utility. NEB. REV. STAT. §§ 39-1359 and 39-1361 provides in relevant 

parts: 



39-1359. Rights-of-way; inviolate for state and department purposes; 

temporary use for special events; conditions; notice; Political Subdivisions 

Tort Claims Act; applicable. 

(1) The rights-of-way acquired by the department shall be held inviolate for state 

highway and departmental purposes and no physical or functional encroachments, 

structures, or uses shall be permitted within such right-of-way limits, except by 

written consent of the department or as otherwise provided in subsections (2) and 

(3) of this section. 

39-1361. Cross or dig up highway; permit by department; conditions. 

No person, firm, or corporation may dig up, cross, or otherwise use any portion of 

the state highway system for laying or relaying pipelines, ditches, flumes, pipes, 

sewers, railways, or any other similar purpose without obtaining a written permit 

from the department and agreeing to comply with such reasonable regulations as 

the department shall prescribe. Such regulations may include provisions relevant to 

an existing portion of the state highway system and also may contemplate future or 

contingent problems by providing protection to the department from expense or 

damage arising in the reconstruction or relocation of a portion of the state highway 

system when such expense or damage would not have existed but for the activity 

authorized by the permit. No person, firm, or corporation shall construct or install 

any new pole line, any underground conduit, or any buried cable or erect any new 

guy wires upon any portion of the state highway right-of-way without obtaining a 

written consent or permit from the department. The department shall grant such 

written consent or permits to do any of the things mentioned in this section if the 

installation of such thing does not interfere with, or cause unreasonable hazards to, 

the use of the right-of-way for highway purposes. The person, firm, or corporation 

to whom, or in whose behalf, the permit is given shall pay the cost of placing the 

highway in as good condition as it was prior to being dug up, crossed, or used and 

shall, upon the request of the department, furnish the state with a cash deposit or 

certified check upon a solvent bank, or a surety bond in a guaranty company 

qualified to do business in Nebraska. The deposit, check, or bond shall be in the 

amount required by the department and shall be furnished on condition that the sum 

be forfeited to the state in the event that the conditions of the permit or regulations 

of the department are breached. A written permit to do any of the things mentioned 

in this section shall not be required for emergency maintenance or emergency repair 

work on existing facilities, but in such cases oral consent shall be secured from the 

Director-State Engineer or his authorized representative as soon as the exigencies 

of the situation allow. 

Both of the above sections acknowledge that written consent of the DOT is enough prior 

to an electric utility’s operation on a right-of-way. New pole lines, guy wires, or any buried cable 

or conduit will not be permitted without the DOT’s consent. Especially since the repeal of Title 

410 Chapter 1 of the Nebraska DOT regulations, written consent from the DOT, rather than a 

permit, may be all that is necessary to occupy and construct electricity transmission structures on 

right-of-ways subject to DOT regulation. Written consent will still be necessary when physically 



encroaching upon a state right-of-way; the Nebraska Supreme Court affirmed this requirement of 

NEB. REV. STAT. § 39-1359 in State v. Merritt Brothers Sand & Gravel Co., 180 Neb. 660, 144 

N.W.2d 180 (1966). 

While consent of the DOT is required for access to right-of-ways along state or federal 

highways, the Legislature has acknowledged its intent for political subdivision or public power 

districts and the DOT to enter into agreements regarding right-of-way use for utility services. NEB. 

REV. STAT. § 39-1307 provides: 

39-1307. Department; political subdivisions; highways, roads, streets; 

constructing, maintaining, improving, financing; agreements. 

The department, on behalf of the state, and any political or governmental 

subdivision or public corporation of this state shall have the authority to enter into 

agreements with each other respecting the planning, designating, financing, 

establishing, constructing, improving, maintaining, using, altering, relocating, 

regulating, or vacating of highways, roads, streets, connecting links, rights-of-way, 

including but not limited to, canals, ditches, or power, telephone, water, gas, sewer 

and other service lines owned by such political or governmental subdivision or 

public corporation. Such agreements may, in the discretion of the parties, include 

provision for indemnification of, or sharing of, any liability of the parties for future 

damages occurring to other persons or property and which may arise under the 

terms of the contract authorized by this section. 

The department, on behalf of the state, and any political or governmental subdivision or 

public corporation of this state shall have the authority to enter into agreements with each other 

whereby the department purchases from any such entity the federal-aid transportation funds made 

available to such entity. Such funds may be purchased at a discount rate determined by the 

department to be in its best interest. Such agreements shall provide that the funds obtained from 

such sale by the political or governmental subdivision or public corporation be expended for cost 

of construction, reconstruction, maintenance, and repair of public highways, streets, roads, or 

bridges and facilities, appurtenances, and structures deemed necessary in connection therewith. 

All entities which sell federal-aid transportation funds to the department shall provide proof to the 

department that the proceeds of the sale were expended for the described purposes. The manner in 

which the proof shall be provided and the time at which proof shall be made shall be in the 

discretion of the department and shall be set forth in the agreement. 

When the installation, repair, or modification of an electric generating facility necessitates 

increased use of a street or road the department may (1) temporarily or permanently provide for 

the construction and maintenance of such street or road, (2) cooperate with the county or township 

to maintain such street or road, or (3) designate the street or road as part of the state highway 

system as provided in § 39-1309. The department shall consider whether improving or maintaining 

the street or road will benefit the general public, the present condition of the street or road, and the 

actual or potential traffic volume of such street or road. 

Contracts between the DOT and public power districts regarding the use of right-of-ways 

for power lines are permitted by this section. While the DOT has been granted reasonable 



regulatory power, the Legislature has recognized the importance of an electric utility’s access to 

right-of-ways in Nebraska. 

At the county level, the county board has the power of general supervision and control of 

a county road, pursuant to NEB. REV. STAT. § 39-1402. It provides: 

39-1402. Public roads; supervision by county board. 

General supervision and control of the public roads of each county is vested in the 

county board. The board shall have the power and authority of establishment, 

improvement, maintenance, and abandonment of public roads of the county and of 

enforcement of the laws in relation thereto as provided by the provisions of Chapter 

39, articles 14 to 20, except sections 39-1520.01 and 39-1908. 

Based on this delegation, the county board has supervisory power over the county right-of-

ways. Electric utilities should research county-specific requirements, if any, when accessing a 

county right-of-way. 

II. RIGHT TO ACQUIRE 

Public power districts are also granted eminent domain power to acquire right-of-ways 

necessary for the transmission and sale of electricity. NEB. REV. STAT. § 70-301 provides:  

70-301. Right-of-way; acquisition; procedure; approval. 

Any public power district, corporation, or municipality that engages in the 

generation or transmission, or both, of electric energy for sale to the public for light 

and power purposes, the production, storage, or distribution of hydrogen for use in 

fuel processes, or the production or distribution, or both, of ethanol for use as fuel 

may acquire right-of-way over and upon lands, except railroad right-of-way and 

depot grounds, for the construction of pole lines or underground lines necessary for 

the conduct of such business and for the placing of all poles and constructions for 

the necessary adjuncts thereto, in the same manner as railroad corporations may 

acquire right-of-way for the construction of railroads. Such district, corporation, or 

municipality shall give public notice of the proposed location of such pole lines or 

underground lines with a voltage capacity of thirty-four thousand five hundred volts 

or more which involves the acquisition of rights or interests in more than ten 

separately owned tracts by causing to be published a map showing the proposed 

line route in a legal newspaper of general circulation within the county where such 

line is to be constructed at least thirty days before negotiating with any person, firm, 

or corporation to acquire easements or property for such purposes and shall 

consider all objections which may be filed to such location. After securing approval 

from the Public Service Commission and having complied with sections 70-305 to 

70-309 and 86-701 to 86-707, such public power districts, corporations, and 

municipalities shall have the right to condemn a right-of-way over and across 

railroad right-of-way and depot grounds for the purpose of crossing the same. The 

procedure to condemn property shall be exercised in the manner set forth in sections 

76-704 to 76-724. 



Further, NEB. REV. STAT. § 70-670 reads in relevant part:  

70-670. Eminent domain; procedure; duties of Attorney General; costs; 

certain property not subject to eminent domain. 

(1) In addition to any other rights and powers conferred upon any district organized 

under or subject to Chapter 70, article 6, each such district shall have and exercise 

the power of eminent domain to acquire from any person, firm, association, or 

private corporation any and all property owned, used, or operated, or useful for 

operation, in the generation, transmission, or distribution of electrical energy, 

including an existing electric utility system or any part thereof. The procedure to 

condemn property shall be exercised in the manner set forth in Chapter 76, article 

7. 

The Nebraska Supreme Court interpreted the above two statutes together in Sanitary & 

Imp. Dist. No. 1 of Fillmore Cty., Neb. v. Nebraska Pub. Power Dist., 253 Neb. 917, 573 N.W.2d 

460 (1998); it held that § 70-301 only allows condemnation of a right-of-way over and upon lands 

for overhead or underground transmission lines. NEB. REV. STAT. § 70-670 is broader. It permits 

a public power district to acquire “any and all property” for the “generation, transmission, or 

distribution of electrical energy.” Sanitary & Imp. Dist. No. 1 of Fillmore Cty., Neb. v. Nebraska 

Pub. Power Dist.  

The Nebraska Legislature has made clear its intent to allow public power districts the right 

to acquire right-of-ways for the purpose of electricity generation and transmission. When a right-

of-way belonging to the state of Nebraska or a county does not already exist, the right of an electric 

utility to acquire the right-of-way is authorized. 

CONCLUSION 

An electric utility generally maintains the authority to access right-of-ways in Nebraska. 

Right-of-ways along public highways are granted to electric utilities, subject to the Nebraska 

DOT’s reasonable regulations. The DOT’s written consent or granting of a permit is statutorily 

required for certain operations of an electric utility, primarily new construction. Further, county 

boards have supervisory power over county right-of-ways granted to them by statute; therefore, 

electric utilities should compliance with any county-specific requirements before accessing and 

constructing on a county right-of-way. Finally, the Legislature has granted public power districts 

the right to condemn land necessary for the generation, transmission, and distribution of electricity. 

The Nebraska Supreme Court has held that this eminent domain power of public power districts is 

broad, covering “any and all property” to be utilized in the “generation, transmission, or 

distribution of electrical energy.” Sanitary & Imp. Dist. No. 1 of Fillmore Cty., Neb. v. Nebraska 

Pub. Power Dist. 


