
  
 

Memorandum 
FROM: Dave Jarecke 

TO: NREA Member Managers 

DATE: May 20, 2022 

RE: Delta 8 
 

Dear Managers, 
 

The question has been asked whether legal forms of CBD products, specifically, Delta 8, 
can be used by employees subject to DOT drug and alcohol testing without the risk of a positive 
drug test result. Simply, the answer is no. While certain forms are legal both federally and in 
Nebraska, such use can result in a positive drug test, and therefore, result in the negative 
employment outcomes associated therewith. Employees should be aware of this risk. 

 
WHAT IS DELTA 8? 

 
Delta 8 is a substance found in the Cannabis sativa plant. Since there are not significant 

amounts of Delta 8 found in the cannabis plant, Delta 8 is typically manufactured from hemp- 
derived cannabidiol, otherwise known as CBD. This is an important distinction because Nebraska 
and the federal government have embraced hemp and CBD and legalized its growth and sale, but 
not Delta 9 THC. Part of the Nebraska Hemp Farming Act is below: 

 
NEB. REV. STAT. 2-503. Terms, defined. 

For purposes of the Nebraska Hemp Farming Act: 
 

(11) Hemp means the plant Cannabis sativa L. and any part of such plant, including 
the viable seeds of such plant and all derivatives, extracts, cannabinoids, isomers, 
acids, salts, and salts of isomers, whether growing or not, with a delta-9 
tetrahydrocannabinol concentration of not more than 0.3 percent on a dry weight 
basis. Hemp shall be considered an agricultural commodity. Notwithstanding any 
other provision of law, hemp shall not be considered a controlled substance under 
the Uniform Controlled Substances Act. 

 
In 2018, the Federal Government enacted the Agriculture Improvement Act of 2018, also 

known as the “Farm Bill.” Hemp is defined the same federally as in Nebraska. 7 U.S.C.A. § 1639. 
Both the Nebraska Hemp Farming Act and the Farm Bill removed hemp from their respective state 
and federal controlled substances act. 

 
Following the enactment of the Farm Bill, the Department of Transportation issued 

guidance by releasing a DOT office of drug and alcohol policy and compliance notice. It stated 
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https://www.transportation.gov/sites/dot.gov/files/2020-02/ODAPC_CBD_Notice.pdf


that “CBD use is not a legitimate medical explanation for a laboratory-confirmed marijuana 
positive result. Therefore, Medical Review Officers (“MROs”) will verify a drug test confirmed 
at the appropriate cutoffs as positive, even if an employee claims they only used a CBD product.” 

 
The notice also warns that the Delta 9 THC percentage labels on CBD products may be 

misleading because the FDA does not currently certify a label’s accuracy. Despite the Farm Bill, 
the federal government and the DOT have taken a hard stance on positive DOT drug tests, even 
though legal substances (Delta 8) can trigger a positive test. 

 
DELTA 8 THC CAN CAUSE A POSITIVE DRUG TEST 

Delta 8 products can undoubtedly cause a positive DOT drug test. On July 13, 2020, the 
Motor Carrier Safety Advisory Committee (MCSAC) of the DOT’s Federal Motor Carrier Safety 
Administration (FMCSA) published information regarding the impact of hemp legalization on 
safety oversight of CMV drivers. It states that “we are still getting calls from drivers who tested 
positive after using CBD-hemp products they thought were ‘safe’ and the Department of 
Transportation and FMCSA want to be sure that everyone knows that “CBD” use may result in a 
positive test & could be detrimental to a driver’s career.” 

 
Since there is a potential for higher levels of Delta 9 THC to be found in products labeled 

Delta 8, DOT drug tests can come back positive for “marijuana”. The DOT has emphasized 
“BUYER BEWARE” because of the tough treatment on positive drug tests, regardless of the 
positive result source. 

 

THE APPEAL/CONFIRMATION PROCESS 
 

After a positive DOT drug test, the MRO must verify the positive result. The MRO will 
contact the employee to determine if the employee wants to discuss the result. The MRO will 
explain that a refusal to discuss the result will result in a confirmed positive. 49 C.F.R. § 40.131. 
Usually, the MRO must actually talk to an employee before verifying the positive test, but there 
are exceptions. They are: 

 
1. If the employee expressly declines the opportunity to talk with the MRO; 
2. If the employer informs the employee about his/her need to contact the MRO, and 

72 hours passes without contact with the MRO; and 
3. If neither the MRO nor the employer can contact the employee for 10 days after the 

confirmed test result, despite reasonable efforts. 
In the above three cases, an MRO can verify a positive result without discussing the result 

with the employee. The MRO must allow the employee the opportunity to present information 
within 60 days of verification to show that circumstances unavoidably precluded the employee 
from contacting the MRO. Based on this, the MRO can reopen the case to allow the employee to 
present information to determine whether there is a legitimate medical explanation to cause the 
positive result. 49 C.F.R. § 40.133. 

 
After testing positive on a DOT drug test, if the employee believes the test was a false 

positive, the employee can request another test to verify the positive result. An employee has 72 
hours to request in writing or verbally request another test from the time the employee finds out 

https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/2020-07/ODAPC-FMCSA-MCSAC-FINAL-7-9-20.pdf
https://www.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/2020-07/ODAPC-FMCSA-MCSAC-FINAL-7-9-20.pdf
https://www.transportation.gov/odapc/part40/40-131
https://www.transportation.gov/odapc/part40/40-133


about the positive test. If the request cannot be made within 72 hours because of good cause or 
other circumstances unavoidable (serious injury, illness, lack of actual notice of the verified test 
result, inability to contact the MRO), an employee can still have the test verified. 49 C.F.R. § 
40.171. When the MRO contacts the employee about the positive test, the employee must inform 
the employee of the employee’s right to request a test of the split specimen, meaning another lab 
will test the sample and confirm or deny the initial result. 49 C.F.R. § 40.153. 

 
However, the employee may have to pay the costs associated with the verification test. The 

employer must ensure the second test takes place after an employee requests confirmation, even if 
that means the employer must initially cover the costs associated. The law takes no position on 
who ultimately pays the cost of the verification test. An employer may lawfully require an 
employee to reimburse the costs associated with the verification test, as long as the employer 
ensures the requested verification test gets done. 49 C.F.R. § 40.173. 

 
An employee does have an opportunity to present a legitimate medical explanation for the 

presence of the drug, like a prescription. The employee must present this evidence at the time of 
the verification interview with the MRO, unless the MRO extends the time for an employee to 
obtain relevant evidence of the medical explanation. 49 C.F.R. § 40.137. 

 
However, there are some medical explanations that MROs legally cannot accept to justify 

a positive test. 49 C.F.R. § 40.137(e)(2) states that “there can be a legitimate medical explanation 
only with respect to a substance that has a legitimate medical use. Use of a drug of abuse (e.g., 
heroin, PCP, marijuana) or any other substance (see § 40.151(f) and (g)) that cannot be viewed as 
having a legitimate medical use can never be the basis for a legitimate medical explanation, even 
if the substance is obtained legally in a foreign country.” 

 
Further, MROs are prohibited from considering innocent explanations that do not 

constitute medical exceptions. For example, someone slipping amphetamines into a drink at a 
party, unknowingly ingesting a marijuana brownie, or traveling in a closed car with several people 
smoking crack are not explanations an MRO can accept. MRO’s can also not accept medical 
marijuana justifications, even if legal and recommended by a physician. Finally, MROs “must not 
accept an assertion of consumption or other use of a hemp or other non-prescription marijuana- 
related product as a basis for verifying a marijuana test negative…Consuming or using such a 
product is not a legitimate medical explanation.” 49 C.F.R. § 40.151. 

 
Delta 8 usage cannot be accepted as a medical explanation to a failed DOT drug test 

and cannot serve as the basis for the appeal process. 
 

THE RETURN-TO-DUTY PROCESS 
 

After receiving a positive DOT drug test result, the DOT requires an employee to go 
through a thorough return-to-duty process before returning to safety-sensitive job duties for any 
employer. This means an employee who fails a DOT drug test cannot be given safety-sensitive job 
duties for a different employer unless the employee successfully completes these steps. An 
employee must meet with a Substance Abuse Professional (SAP) to begin the process. 49 C.F.R. 
§ 40.285. The process goes as follows: 

 
1. Initial face-to-face evaluation by an SAP 

https://www.transportation.gov/odapc/part40/40-171
https://www.transportation.gov/odapc/part40/40-171
https://www.transportation.gov/odapc/part40/40-153
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https://www.transportation.gov/odapc/part40/40-285


2. Referral to an appropriate education and/or treatment program 
3. A face-to-face follow-up with the SAP 
4. Return-to-duty test 
5. Follow-up testing 
6. Ongoing services 
However, the law makes clear that employers have no obligation to give the employee an 

opportunity to go through the process of returning to safety-sensitive positions. 
 

49 C.F.R. § 40.289 states that “as an employer, you are not required to provide an SAP 
evaluation or any subsequent recommended education or treatment for an employee who has 
violated a DOT drug and alcohol regulation.” 

 
Further, 49 C.F.R. § 40.305 confirms that successful completion of the return-to-duty 

process does not require an employer to give an employee his/her previous safety-sensitive job 
duties; it states “you are not required to return an employee to safety-sensitive duties because the 
employee has met these conditions. That is a personnel decision that you have the discretion to 
make, subject to collective bargaining agreements or other legal requirements.” 

 
Employees should be aware that subject to collective bargaining agreements or other legal 

requirements, employers have discretion to terminate or demote employees who fail a DOT drug 
test, even if the cause of the failure is legal Delta 8 THC. 

 
Initial Face-to-Face Evaluation by an SAP 

If an employer does allow an employee the opportunity to complete the return-to-duty 
process, the employer must give the employee a list of readily available SAPs with names, 
addresses, and telephone numbers; an employer cannot charge an employee for creating this list. 
49 C.F.R. § 40.287. At this initial meeting, the SAP will conduct a face-to-face assessment and 
clinical evaluation. 

 
Referral to an Appropriate Education and/or Treatment Program 

An SAP must recommend a course of education and/or treatment that an employee must 
complete prior to returning to safety-sensitive job duties. This could be self-help groups (e.g., 
Alcoholics Anonymous) and community lectures, where attendance can be independently verified, 
bona fide drug and alcohol education courses, in-patient hospitalization, partial in-patient 
treatment, out-patient counseling programs, and aftercare. 49 C.F.R. § 40.293. 

 
Employees should recognize that the government/DOT takes hard stance on all DOT drug 

test failures, no matter their cause. 49 C.F.R. § 40.293 reads in relevant part: 
 

(f) For purposes of your role in the evaluation process, you must assume that a 
verified positive test result has conclusively established that the employee committed 
a DOT drug and alcohol regulation violation. You must not take into consideration 
in any way, as a factor in determining what your recommendation will be, any of the 
following: 

https://www.transportation.gov/odapc/part40/40-289
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(1) A claim by the employee that the test was unjustified or inaccurate; 
 

(2) Statements by the employee that attempt to mitigate the seriousness of a 
violation of a DOT drug or alcohol regulation (e.g., related to assertions of 
use of hemp oil, “medical marijuana” use, “contact positives”, poppy seed 
ingestion, job stress); or 

 
 

(3) Personal opinions you may have about the justification or rationale for drug 
and alcohol testing. 

 
 

SAPs are not allowed to factor in whether the positive test was a result of CBD or Delta 8. 
An SAP’s evaluation is also final; employees and employers may not seek an evaluation from a 
different SAP if they are dissatisfied with the initial SAP’s evaluation. 49 C.F.R. § 40.295. 

 
Face-to-Face Follow-Up with the SAP 

After the employee completes the SAP’s education and/or treatment recommendations, a 
follow-up face-to-face meeting is required so that the SAP can determine if the employee was an 
active participant and successfully complied with the services. 49 C.F.R. § 40.291. 

 
Return-to-Duty Test 

After an employee has a follow-up meeting with the SAP and the SAP determines that the 
employee successfully completed the recommended treatment/education plans, the employee must 
complete a return-to-duty test before returning to his/her previous job duties. This test cannot occur 
until the SAP signs off on completion of earlier requirements. This test is another drug/alcohol test 
that the employee must pass. 49 C.F.R. § 40.305. 

 
Follow-Up Testing 

After the SAP determines that an employee has met the education and/or treatment plans 
and passed the return-to-duty test, the SAP will create a written follow-up testing plan. This plan 
must have a minimum of six random tests in the first year after the employee returns to safety- 
sensitive job duties; however, the SAP can require random tests more frequently and for up to five 
years. Further, the requirements of the plan will follow the employee if he/she changes jobs but 
maintains DOT safety-sensitive job duties. 49 C.F.R. § 40.307. 

 
Ongoing Services 

An SAP may determine that ongoing services are necessary to maintain sobriety or 
abstinence from drug use. In that case, they can recommend continued education/treatment, which 
an employer may require after the employee resumes former job duties as a condition of 
employment. Employers can monitor and document an employee’s participation in these ongoing 
services. 49 C.F.R. § 40.303. 

 

Payment 
Employees who go through the return-to-duty process should be aware that they may have 

to pay for the SAP’s services and required education/treatment plans. The law states that “payment 
for SAP evaluations and services is left for employers and employees to decide and may be 

https://www.transportation.gov/odapc/part40/40-295
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governed by existing management-labor agreements and health care benefits.” 49 C.F.R. § 40.289. 
Therefore, even if an employer allows an employee the opportunity to complete this process to 
keep his/her safety-sensitive job duties, the employee may have to cover the costs associated. 

 
CONCLUSION 

 
Delta 8 and CBD can cause a DOT drug test to come back positive for marijuana. 

Employees should recognize the potential for legal Delta 8 products to cause a positive result. 
 

If a test does come back positive, employees have 72 hours to request another confirmatory 
test. If confirmed or undisputed by the employee, an employee will have to complete the return-to-
duty process before being able to engage in safety-sensitive job duties again. Employees have a 
right to present medical explanations for the positive test result, but Delta 8 or CBD use will 
never be accepted as a valid explanation, unless there is a federal law change in the future. 

 
Therefore, all employees subject to DOT drug testing should be advised that it is their own 

risk should they choose to use these products. Employees failing a drug test are subject not only 
to the return-to-duty process but the employer discipline policy, as well. 

 
Please contact our office with questions. 

https://www.transportation.gov/odapc/part40/40-289
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