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BATTERY STORAGE: 
LEGAL STATUS & 
CHALLENGES 
Nebraska Rural Electric Association Legal Seminar

Seth Lucia

September 19, 2019

• Overview of Battery Storage
• Regulation and Current Legal Status
• Challenges and Unresolved Questions

TOPICS
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OVERVIEW OF 
ENERGY STORAGE

• Energy and Storage
• Electricity is difficult to store;

• Grid operators must balance production (e.g., generation) and consumption (e.g., 
load) at all times.  

• How is Energy Stored?
• One way to “store” electricity is to convert it to another form of energy and later convert 

it back;
• Convert electricity to potential energy – e.g., pumped hydropower or compressed 

air;
• Convert electricity to chemical energy – e.g., battery storage.

• Energy Storage technologies include:
• Batteries (solid state and flow technologies);
• Pumped Hydro (during low demand, pump water to upper pond for later generation 

during peak);
• Compressed air energy storage (similar to pumped hydro but stored underground);
• Flywheels (rotating mass in a near-frictionless environment connected to a 

motor‒generator);
• Hot water tanks and boilers (e.g., molten salt used to generate steam to drive a turbine).

• Historically, the cost of electric energy storage is high

Overview of Energy Storage
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• Benefits
• Flexible resource

• Instance ramping and response, bi-directional
• Provides multiple services and opportunities for multiple revenue streams

• Grid balancing, backup, energy arbitrage, curtailment management, network 
capacity, system capacity.

• Shorter construction and deployment timeline
• Can be less than 6 months from contract;

• Grid reliability benefits;
• Mitigates supply disruptions and outages.

• Congestion management benefits.

• Energy Storage provides flexibility

Overview of Energy Storage (cont’d)

• Applications 
• Generation

• Peak shaving
• Potential to displace older inefficient “peakers” that operate only a limited number of days each 

year to meet peak load.
• Paired with renewable projects

• In particular, solar + storage has become popular configuration; also, wind + storage facilities;
• During sunny afternoons, can use excess solar to charge batteries; during morning or 

evening ramp, can discharge batteries.
• Arbitrage

• Can purchase and charge at low cost intervals and discharge (sell) at high prices, but straight 
arbitrage is generally not economically viable;

• Ancillary Services
• Grid optimization;

• Participate in utility or RTO/ISO programs, including behind-the-meter;
• Load

• Used as a load resource to absorb energy during high generation windows, balance grid, 
and help with negative pricing;

• Transmission
• Used as a transmission alternative in place of a “wires” solution;
• In FERC context, FERC has granted “transmission” cost of service recovery  for energy 

storage, e.g. Western Grid case.

Overview of Energy Storage (cont’d)
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Overview of Energy Storage (cont’d)

REGULATION AND 
CURRENT LEGAL STATUS
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BILATERAL MARKETS
• Battery storage facilities often co-located with renewable resources;

• Many renewables using Qualifying Facility (QF) status under PURPA

• Features of QFs under PURPA
• Must purchase obligation
• Various thresholds are important under PURPA for purposes of regulatory relief:

• 1 MW;
• 20 MW;
• 30 MW;
• 80 MW.

Regulation and Current Legal Status

CENTRALIZED WHOLESALE MARKETS
• FERC Order No. 841

• Reforms to facilitate battery and other energy storage participation in RTO/ISO 
markets;

• Centralized markets must model energy storage participation of resources 100 kW 
up;

• Largely avoided state jurisdictional issues; will later address distribution/state 
issues;

• FERC Order No. 841-A
• FERC upheld its new regulations and denied challenges to Order No. 841;
• FERC rejected giving state commissions an “opt-out” of the rule’s provisions;
• FERC clarified nature of certain retail and wholesale transactions from energy 

storage;
• NOTE: Commissioner McNamee issued a dissent regarding state jurisdiction.

• RTO / ISO Compliance Filings
• The RTOs have filed various approaches to comply with Order No. 841.

Regulation and Current Legal Status (cont’d)
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INTERCONNECTION

• FERC Order No. 845
• FERC interconnection is reformed to facilitate tailored interconnection service
• Interconnection below rated capacity
• Allow use of surplus interconnection service outside of queue
• Could affect co-location of energy storage facilities with large renewables and gas 

plants

Regulation and Current Legal Status (cont’d)

STATES
• Several states have enacted policies to enable energy storage through 

procurement targets, incentives or updated rate designs:
• California Arizona
• Oregon Hawaii
• Massachusetts Nevada
• New York Maryland
• New Jersey

• Several state utility commissions are requiring storage in integrated 
resource planning

• Washington State
• New Mexico
• Michigan
• Arizona

Regulation and Current Legal Status (cont’d)
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CHALLENGES AND 
UNRESOLVED QUESTIONS

• Technology Challenges:
• Various battery storage technologies with varying costs and performance;

• E.g., flow batteries vs lithium ion.
• Lifetime costs may depend on many factors, including cycle life 

• Market challenges:
• Certain markets are more favorable than others for battery and energy storage;
• Future prices are uncertain, especially for merchant applications.

• Contracting challenges:
• Various contract structures are used;
• Types of agreements can depend on market structure and regulatory environment.

• Regulatory and legal challenges:
• Rules can significantly impact revenue potential
• Regulatory setting for deployment of battery storage is not settled

Challenges & Unresolved Questions
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Regulatory and legal challenges:
•Beaver Creek cases at FERC

• Wind project developer certified four wind projects as QFs each with a net 
capacity at or just below 80 MW, the statutory maximum for QF status;

• Later, the developer amended the QF certification filing to reflect the planned 
addition of approximately 10 MW of battery storage to each of the four projects;

• If the additional storage capacity increases the “net capacity” of the overall 
project, then each project loses its status as a QF project and the host utility is 
relieved of its obligation to purchase the output;

• If, however, the storage capacity is simply a “time shifting measure” then the 
regulatory status is unchanged and project remains a QF, thereby obligating 
the host utility to purchase the project’s output.

• One of the projects formally requested FERC certify that it retained QF status, and 
the local utility filed a petition for declaratory order with FERC to declare the 
project no longer is a QF.

Challenges & Unresolved Questions (cont’d)

Regulatory and legal challenges (cont’d)

•Beaver Creek cases would answer three important questions:
• Are co-located batteries considered separate QFs or part of the renewable QF?

• In Luz FERC has clearly held that battery storage facilities can be QFs if they 
meet fuel use and other requirements;

• But FERC has not answered the question of whether they must be separate 
QFs from co-located renewable facilities.

• Should the capacity of co-located battery storage facilities be combined with the 
capacity of the renewable project to determine QF status?

• In the Beaver Creek cases, this question was central because the existing QFs 
were at the 80 MW threshold.

• Can a technological intervention be used to limit output below 80 MW such that 
the renewable facility retains QF status?

• The developers committed to implement a SCADA system to ensure injections 
to the grid from each wind-plus-battery facility will never exceed 80 MW;

• The utility argued that the 80 MW threshold is a statutory cap that goes to the 
rated capacity or design.

Challenges & Unresolved Questions (cont’d)
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Regulatory and legal challenges (cont’d)

•Appears we will have to wait for answers to the questions presented in 
Beaver Creek petition and requests

• The developer voluntarily withdrew its certification request and FERC has 
dismissed the utility’s petition for declaratory order

•Although rules are still in flux, there are some take-aways
• Assessing PURPA thresholds;
• Net capacity of storage facilities;
• How to describe the battery storage facility as part of the Form 556 QF self-

certification.

Challenges & Unresolved Questions (cont’d)

Questions?

Morrison & Foerster LLP 17
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THANK YOU!

Seth Lucia
Morrison & Foerster LLP

2000 Pennsylvania Avenue, NW 
Washington, DC 20006-1888
Slucia@mofo.com
Tel: +1 (202) 778-1667
Cell:+1 (202) 378-7375

Contact

Morrison & Foerster LLP 18
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CARBON EMISSION REDUCTION AND
RENEWABLE ENERGY REQUIREMENTS
A Case Study

Tom Dougherty
Lewis Roca Rothgerber Christie LLP

September 19, 2019

NEBRASKA RURAL ELECTRIC ASSOCIATION – LEGAL SEMINAR



Carbon Emission Reduction and 
Renewable Energy Requirements
• Overview

– Review of 100% carbon free initiatives and state renewable portfolio 
standards, and the impact on G&Ts and distribution systems

– Case Study: Tri-State Generation and Transmission Association, Inc.
– Implications

• G&Ts
• Organized Markets
• Distribution Systems

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 2



Case Study –
Tri-State Generation and Transmission Association

• Not-for-profit association of 43 member electric cooperatives 
and public power districts, and one non-utility member

• Mission is to provide Member Systems a reliable, affordable 
and responsible supply of electricity in accordance with 
cooperative principles.

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 3
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Case Study –
Tri-State Generation and Transmission Association

• Provides wholesale generation and 
transmission services in four states

• Total energy sales: 18.5M MWh

• Member Peak Demand: 2,974 MW

• Approx. 1.2 million end-use consumers

• 200,000 square miles of Member 
System service territory extending into 
a total of seven states

• Average of 8.3 consumers/mile

• Approx. 5,665 miles of transmission 
line



Tri-State Headquarters
Westminster, Colorado 

1 Craig Station, Craig, Colorado 

2 Nucla Station, Nucla, Colorado 

3 Burlington Station, Burlington, Colorado 

4 J.M. Shafer Generating Station, Fort 
Lupton, Colorado 

5 Limon Generating Station, Limon, 
Colorado 

6 Frank R. Knutson Generating Station, 
Brighton, Colorado 

7 Rifle Generating Station, Rifle, Colorado 

8 Laramie River Station, Wheatland, 
Wyoming 

9 Escalante Generating Station, Prewitt, New 
Mexico 

10 Pyramid Generating Station, Lordsburg, 
New Mexico 

11 David A. Hamil DC Tie, Stegall, Nebraska 

12 Springerville Generating Station, 
Springerville, Arizona 

13 Colowyo Mine, Meeker, Colorado 

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 5

Case Study –
Tri-State Generation and Transmission Association

Renewables

14 Cimarron Solar Facility, Springer, New Mexico 

15 Kit Carson Windpower, Burlington, Colorado 

16 Colorado Highlands Wind, Fleming, Colorado 

17 Carousel Wind, Burlington, Colorado 

18 San Isabel Solar, Trinidad, Colorado 

19 Alta Luna Solar, Luna County, New Mexico 

20 Twin Buttes II Wind, Lamar, Colorado 

21 Spanish Peaks Solar (2022), Trinidad, Colorado 

22 Crossing Trails Wind (2020), Seibert, Colorado 

https://www.bing.com/images/search?view=detailV2&ccid=TRoxLvL2&id=2C2973E40288FDB5C98489C4F3DA4B2E0308DA46&thid=OIP.TRoxLvL2ht7RVx3KRpj5eAHaGy&mediaurl=https://upload.wikimedia.org/wikipedia/commons/thumb/a/a3/Orange_star.svg/655px-Orange_star.svg.png&exph=600&expw=655&q=image+orange+star&simid=607989835732026884&selectedIndex=1


Case Study –
Tri-State Generation and Transmission Association
• Generation and transmission system is operated as one, unified, 

interstate system
• No state-specific “operating divisions”
• Generation resources not allocated to specific Member Systems
• Resource planning and transmission planning must consider total 

Member System Requirements
• Must also ensure compliance with federal and state requirements 

applicable to Tri-State and Member Systems

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 6



Case Study –
Tri-State Generation and Transmission Association
• Federal and State Requirements

– Federal requirements are generally environmental provisions applicable to 
generation resources
• Affordable Clean Energy Rule
• Regional Haze
• Ozone

– State requirements generally include renewable energy and greenhouse 
gas emission reduction mandates or goals
• Arizona
• Colorado
• Nebraska
• New Mexico
• Wyoming

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 7



Arizona

• Renewable Portfolio Standard
– 15% by 2025
– Applies to investor-owned utilities and cooperatives providing retail service
– DG Requirement: 30% of annual requirement; one-half of DG must come from 

residential applications

• State law provides interconnection and net metering rules as well as various financial 
incentives to encourage renewable resource development.

• Greenhouse Gas Emission Reduction Policy Goal (2006)
– Reduce emissions to 2000 level by 2020
– Reduce emissions to 50% below 2000 level by 2040

• Not part of United States Climate Alliance
– 25 states committed to reducing GHG emissions by at least 26-28% below 2005 

levels by 2025

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 8



Colorado – Renewable Energy Standard

• Amendment 37 (2004)
̵ First state in the nation to establish renewable standard by ballot 

initiative
̵ IOUs required to supply 10% renewables by 2015
̵ Eligible technologies: solar, wind, geothermal, biomass, fuel cells, 

and small hydro
̵ In-state multiplier (1.25X)
̵ Distribution cooperatives and municipal utilities could opt-out by vote; 

all did so
̵ No requirement for G&Ts

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 9



Colorado – Renewable Energy Standard
• HB-1281 (2007)

– Increased IOUs’ requirement to 20% by 2020
– Required distribution cooperatives and municipal utilities to reach 

10% by 2020
• 1% by 2008
• 3% by 2011
• 6% by 2015

– Added recycled energy as eligible technology
– Solar (3X) and community project (1.5X) multipliers
– 1% retail rate impact cap for cooperatives
– No requirement for G&Ts
– G&T provided energy supply to enable members to comply

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 10



Colorado – Renewable Energy Standard

• HB-1001, HB-1418 and HB-1365 (2010)
– Increased IOUs’ requirement to 30% by 2020
– Created DG requirement for IOUs

• 3% by 2030 with ½ from retail DG
– Community-based project multiplier (2X)

• ≤ 30 MW
• Connecting to cooperative or municipal distribution system
• COD prior to January 1, 2015

• No requirement for G&Ts

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 11



Colorado – Renewable Energy Standard

• SB-252 (2013)
– Cooperatives with < 100,000 meters, still 10% by 2020
– Cooperatives with ≥ 100,000 meters, 20% by 2020
– G&Ts providing wholesale service to Colorado members: 

20% by 2020
– Municipal utilities’ requirement unchanged
– Added coal mine methane and pyrolysis as eligible energy 

technologies
– Eliminated multiplier for in-state projects with COD after January 1, 

2015
– Established 2% retail rate impact cap

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 12



Colorado – Renewable Energy Standard

• SB13-252 – Distributed Generation Requirement
– For cooperatives with ≥ 10,000 meters, one-Tenth, or 1% of total 

retail sales, must be from DG with at least ½ from retail DG by 2020
– For cooperatives with < 10,000 meters, DG must be 0.75% of total 

retail sales with at least ½ from retail DG by 2020
– Up to ½ of DG requirement may be served by wholesale DG
– RDG = renewable energy located on the site of a customer’s facilities 

and interconnected on the customer’s side of the meter; no larger 
than 120% of annual customer load

– WDG = renewable energy located in Colorado with a nameplate 
rating ≤ 30 MW, and that is not RDG

– No DG or RDG requirement for G&Ts

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 13



Colorado – GHG Emission Reduction Goals

• HB-1261 (2019)
– “Strive to increase renewable energy generation and eliminate 

statewide greenhouse gas pollution by the middle of the twenty-first 
century.”

– Statewide Greenhouse Gas Pollution – CO2, methane, nitrous oxide, 
hydrofluorocarbons, perfluorocarbons,  nitrogen trifluoride, and sulfur 
hexafluoride, expressed as CO2e

– Statewide Economy Goals (relative to 2005 pollution levels)
• 26% reduction by 2025
• 50% reduction by 2030
• 90% reduction by 2050

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 14



Colorado – GHG Emission Reduction Goals

• HB19-1261 – Electric Utility Clean Energy Plans
– Encourage the development of utility Clean Energy Plans that will 

require GHG emissions caused by Colorado retail electricity sales to 
decrease 80% by 2030 relative to 2005 levels

• SB19-236 – Clean Energy Targets
– Requires qualifying retail utilities (QRU) to reduce GHG emissions 

associated with retail sales to Colorado customers 80% by 2030
– Requires QRUs to seek to achieve goal of 100% clean energy 

resources by 2050
– QRU must include a Clean Energy Plan in its electric resource plan 

filed with PUC after January 1, 2020

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 15



Polis Administration Policies

• “Roadmap to 100% Renewable Energy by 2040 and Bold Climate Action”
– Consider social cost of carbon
– Promote distribution system investments
– PUC to approve G&T resource plans
– Consider early retirement of coal-fired generation
– Consider regional markets
– Expand community solar gardens
– Expand consumer access to energy storage
– Support improved building codes and appliance efficiency standards
– Establish utility DSM goals
– 940,000 EVs on the road by 2040
– Deploy EV infrastructure
– Support for worker and community transition

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 16



Nebraska

• No renewable energy standard or goals
– State law provides interconnection and net metering rules as well as 

various financial incentives to encourage renewable resource 
development.

• No greenhouse gas emission reduction requirements or goals
• Not part of United States Climate Alliance

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 17



New Mexico
• Energy Transition Act (SB-489)(2019)

– Renewable Portfolio Standard
• Distribution cooperatives

» 10% by 2020
» 40% by 2025
» 50% by 2030

• IOUs
» 20% by 2020
» 40% by 2025
» 50% by 2030
» 80% by 2040

– Renewable Energy Resources
• Solar, wind, geothermal, fuel cells, biomass, landfill gas
• Hydropower brought in service on or after July 1, 2007, and other hydropower facilities 

supplying no greater than the amount of hydropower that was in portfolio prior to July 1, 
2007

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 18



New Mexico

• Energy Transition Act (SB-489)
– Zero Carbon Resource Standard

• 100% carbon-free resources by 2050
• ≥ 80% renewable resources

• Member of United States Climate Alliance

• Executive Order 2019-003
(Gov. Lujan-Grisham)
– Statewide GHG emission reduction of

45% by 2030

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 19



Wyoming

• No renewable energy standard or goals
– State law provides net metering for certain residential, commercial, 

and industrial customer with renewable energy systems less than 25 
kW

– Net metering law includes basic interconnection requirements but 
there are no PSC statewide interconnection rules

• No greenhouse gas emission reduction requirements or goals
• Not part of United States Climate Alliance

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 20



Case Study –
Tri-State Generation and Transmission Association
• Challenges

– Policy: Two states with specific requirement (CO & NM), two states with no 
requirements (NE & WY), one state with GHG goals only (AZ)

– Political: Different political realities in each state
– Operational: One generation and transmission system optimized and operated for 

efficiency, reliability, and least cost
• Generally, resources serve overall system rather than the state in which they 

are located
• Potential stranded assets
• New transmission requirements

– Financial: One Class A, postage stamp rate for all Member Systems
– Practical: Job losses and economic impacts of plant and mine closures

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 21



Case Study –
Tri-State Generation and Transmission Association
• Legal Considerations

– State requirements that shift or impose costs out-of-state
– Ability of any one state to regulate resources located in another state 

but serving load in the regulating state?
– Direct Regulation v. Indirect Regulation?
– Example: Colorado HB19-1261 and SB19-236

• Reduction in GHG emissions “caused by Colorado retail 
electricity sales”

• “A resource plan that meets the energy policy goals of the state”

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 22



Case Study –
Tri-State Generation and Transmission Association
• Potential Arguments

– Dormant Commerce Clause
– Federal Power Act
– Clean Air Act

• North Dakota v. Heydinger, 825 F.3d 912 (8th Cir. 2016)
“[N]o person shall:

(1) construct within the state a new large energy facility that would contribute to
statewide power sector carbon dioxide emissions;

(2) import or commit to import from outside the state power from a new large
energy facility that would contribute to statewide power sector carbon dioxide
emissions; or

(3) enter into a new long-term power purchase agreement that would increase
statewide power sector carbon dioxide emissions.”

Minn. Stat. § 216H.03, subd. 3 (2007)

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 23



• Basin Electric Power 
Cooperative
– Members located in CO, IA, 

MN, MT, ND, NE, NM, SD, 
WY

– Similar policy, political, 
operational, financial, and 
practical challenges

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 24
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Other Implications – G&Ts?
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• Organized Market Possibilities

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 26

Other Implications – Organized Markets?



Other Implications – Distribution Systems?

• Distribution Cooperatives and Public Power Districts
– Own compliance obligations
– Wholesale power supply contracts
– Wholesale power supply may or may not be consistent with your 

state’s requirement
– Paying for “over-compliance” or compliance with requirements of 

another state
– Concerns regarding grid and power supply reliability
– Utility v. distributed generation projects

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 27



Carbon Emission Reduction And 
Renewable Energy Requirements

QUESTIONS?

©2019 Lewis Roca Rothgerber Christie LLP  /  lrrc.com 28



Carbon Emission Reduction And 
Renewable Energy Requirements

ANSWERS?
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Tom Dougherty

1200 17th Street, Suite 3000

Denver, Colorado 80202

303-628-9524

tdougherty@lrrc.com

www.lrrc.com
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NET METERING 
Dave Jarecke 

Blankenau Wilmoth Jarecke
Legal Seminar 2019 



What Is Net Metering? 
■ Paying or crediting for electricity customers 

deliver to grid 

■ Customer energy comes from 
– Solar 
– Natural gas 
– Geothermal 
– Other renewable sources 

■ State response? Enacting net-metering statues 
– System with which electric utility companies 

must comply to provide customers net 
metering options 

Source: civicsolar.com



Why Net Metering 

■ Customer attempt to reduce their net annual energy consumption

■ Encourages private investment and diversification in renewable energy

■ More control over electricity bills and incentivizing 

■ Debate
– Proponents say helps states meet renewable-energy portfolio standards 
– Opponents say adversely effects traditional-energy producers 

Source: businessinsider.com



Survey of Net Metering

■ Three systems: 
– Net metering adopted into state law 

■ 39 states, Washington D.C., and all five territories  

– Voluntary programs 
■ Texas and Idaho 

– Statewide distributed-generation compensation rules other than 
net metering
■ Georgia, Indiana, Maine, Mississippi, Missouri, and Montana

■ South Dakota, Tennessee, and Alabama have none of the above  



How Do States’ Net-Metering Policies Differ? 

(1) By what system the state allows net metering (individual or aggregate)

(2) For what types of technology the net-metering policy is designed

(3) At what number the state establishes customer-generation capacity limits

(4) How the state allows electric-utilities to calculate generated-energy credits.

Source: cna.ca



NET METERING 
SYSTEMS



1) Net Metering Systems 

■ Conventional/individual 
– Single meter connected to single generating source 
– Example- individual home owner 

■ Aggregate/community 
– Customers with multiple meters to offset energy consumed 

against one energy-generation resource 
– Example- housing development 



1) Net Metering Systems – Individual 

■ Neb. Rev. Stat. § 70-2003(2) 
– A local distribution utility shall provide at no 

additional cost to any customer-generator 
with a qualified facility a metering system 
that is capable of measuring the flow of 
electricity in both directions and may be 
accomplished through use of a single, 
bidirectional electric revenue meter that has 
only a single register for billing purposes, a 
smart metering system, or another meter 
configuration that can easily by read by the 
customer generator.

■ Only 22 states require electric-utilities to offer 
individual systems 

Source: blogs.edf.org



1) Net Metering Systems – Aggregate 

■ Only 17 of 39 states require that aggregate net-metering systems 
must also be provided 
– Does not include Nebraska 

■ State statutes contain different requirements, for example: 
– Limited to certain customer types 
– Limited to certain technology types 
– Limited by distance between generating source and meter 

■ Many states require customers to cover expense of installing meter 
aggregation system 



ELIGIBLE NET METERING 
TECHNOLOGY



2) Eligible Technology 
■ Some statutes simply provide for distributed 

generation from “renewable” sources
– Example: Washington Rev. Code § 80.60.010(14) 

“water, wind, solar energy, or biogas as fuel”
■ Statutes provide more detailed list of permissible 

sources
– See Kansas Stat. § 66-1257(d)

■ Some states more limited and restrictive 
– Example: Virginia Code § 56-594(B) only providing 

net metering for generation of “solar power, wind 
power, or aerobic or anaerobic digester gas”

■ Nebraska is somewhere in the middle 
– Neb. Rev. Stat. § 70-2002(7)(a) “methane, wind, 

solar resources, biomass, hydropower resources, 
or geothermal resources” 

Source: vox.com



CUSTOMER-GENERATOR 
CAPACITY LIMITS 



3) Capacity Limits 

■ Regulations on the amount of 
distributed energy that may be 
produced in a jurisdiction over the 
course of a year 

■ Two types:
– (1) Individual limits on the system 

sizes of net-metered installation.
– (2) Aggregate limits on the 

maximum amount of credits that 
electric-utilities must grant to net-
metered installations

Source: airconditioning-nyc.com



3) Capacity Limits – Individual System Size  

■ Almost all 39 states, statute limits maximum amount of electricity a single 
net metered installation may produce 
– Limits between 10 kW (New Mexico) and 10 MW (Minnesota) 

■ Neb. Rev. Stat. § 70-2002(7)(f) requires that electric-utilities provide net 
metering to any qualified facility that “[h]as a rated capacity at or below 
twenty-five kilowatts”
– Places the decision-making authority with the electric-utility 

■ Three states distinguish their individual capacity limits between residential 
and other types of customer generators (i.e. nonresidential and agricultural)

■ Some states utilize percentages 
– Example: Arizona requires electric-utilities to provide net metering to 

systems with a generating capacity “less than or equal to 125% of the 
Net Metering Customer’s total connected load.” 



3) Capacity Limits – Aggregate Maximums 

■ Mandatory maximum on accepted distributed electricity from net-
metered customers

■ Neb. Rev. Stat. § 70-2003(5) establishes that an electric-utility will 
not be required to continue to offer net metering after the point in a 
year when its net-metered customers produce 1% of last year’s 
aggregate energy production
– States with similar mandatory maximums: California, Kentucky, 

Michigan, Minnesota, Oregon, and Virginia 
■ South Carolina exempts electric-utilities serving fewer than 100,000 

customers from providing net-metering options
■ Massachusetts provides additional credit to the state’s first 1,600 

MW of net-metered customers but also gives credits, albeit fewer, to 
customers over that 1,600-MW threshold



GENERATED ENERGY 
CREDIT AND 

COMPENSATION



4) Compensation 

■ Two issues:
– (1) What rate?

■ Fair-market-rate
■ Avoided-cost

– (2) What about 
rollover credit? 

Source: sparkenergy.com



4) Compensation – Rate 

■ Fair-market-rate Model 
– Compensates customer-generators at a retail rate

■ Avoided-cost Model 
– Focuses on how much it would have cost an electric-utility to generate 

the same amount of energy that the customer-generator produced
– Neb. Rev. Stat. § 70-2003 - “shall be credited to the customer-generator 

at a rate equal to the local distribution utility’s avoided cost of electricity 
supply during the billing period”

■ OR Arkansas hybrid 
– Fair-market-rate is the standard compensation model but will be 

amended to institute an avoided-cost model for any energy credits 
unused after 24 months 



4) Compensation – Rollover 
■ Most states afford net-metering credits in the 

amount that they generated over the preceding 
month(s)

■ Particularly useful for solar 
■ End of the year options: 

– Carry over indefinitely 
– After a year credits expire and customer-

generator is compensated fair-market 
payment for the excess 

– Credits expire at year end 
– Allow customers to choose between rolling 

over credits indefinitely or receive payment 
at wholesale rate 

Source: patch.com
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dave@nebenergylaw.com
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Drugs and Alcohol 

• Disability discrimination claims related to medical marijuana use 
• Pre-employment marijuana testing banned in 2020 – NY and Nevada 
• Recreational marijuana and potential drug testing issues for Illinois 

employers 
• Other marijuana legislation:  Oklahoma’s Medical Marijuana and Patient 

Protection Act
• Medical marijuana routinely surfaces in our Nebraska Unicameral 
• Courts holding “disabled employee” may sue for medical marijuana use  (Wild 

v. Carriage Funeral Holdings, Inc.) (NJ March 2019) Kamakeeaina v. Armstrong 
Produce (March 2019) Chance v. Kraft Heinz Foods Co. (December 2018)

Employment Litigation 

• Pay Equity Lawsuits on the rise.  Pay equity legislation - CA, MD, MA, NY and 
OR implemented pay equity legislation imposing stricter standards and 
lessening burdens for Plaintiffs

• U.S. Supreme Court may soon decide whether Title VII of the Civil Rights Act 
of 1964 prohibits discrimination based on sexual orientation and gender 
identity.  (Bostock v. Clayton County, Georgia) 
– The Justice Department has changed its position August 2019

• U.S. Supreme Court Expands conduct that is retaliatory (Burlington Northern 
2019)

• EEOC Statistics on most filed charges of discrimination 
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Local Decisions 

• Higgins v. UPRR (Employer entitled to Summary Judgment under the ADA 
because job attendance was an “essential function”) (8th Circuit July 24, 2019)

• Lovelace v. Washington University (One-month or two-month lag is too long 
to establish a causal connection between use of FMLA and termination) (July 
25, 2019)

• Mahler v. First Dakota Title (Stray remarks in the workplace, statements by 
non-decision makers or statements by decision makers unrelated to the 
decisional process are not direct evidence) (July 31, 2019)

Wage and Hour Watch 

• Federal overtime rule, which would raise the Fair Labor Standards Act (FLSA) 
exempt salary threshold to $35,308

• The DOL issued a NPRR to revise the regulations governing the calculation of 
the regular rate under the FLSA  

• The proposed joint-employer rule, which would narrow the FLSA's definition 
of joint employer

• The department plans to seek comments on how to improve the Family and 
Medical Leave Act to better protect workers and reduce administrative 
burdens on employers

• Paid Leave Programs:  8 states and the DC have passed paid family and 
medical leave measures
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Wage and Hour Watch 

• Department of Labor issued a new proposed rule regarding the minimum 
salary requirements for the FLSA “white collar” overtime exemptions
– Salary level will increase to $35,308 or $679 per week, nearly a 50% increase 

from the current level of $23,660 ($455 per week)
– Highly compensated employees will increase from $100K to $147,414 

annually 
• Regardless of what the final DOL rule may include, employers must consider 

how the new rule interacts with corresponding exemptions under myriad state 
laws

Newly-Issued DOL Opinion Letters
• FLSA2019-7

– Addresses when and how non-discretionary bonuses must be incorporated 
into the calculation of the regular rate

– Opinion Letter is detailed but summary is:
• Non-discretionary bonus must be included in the regular rate 

calculation
• If the amount of the bonus cannot be determined until a later pay 

period, the employer must retroactively re-calculate the regular rate and 
pay the difference once the bonus amount is known, unless

– The employer pays a fixed percentage bonus that simultaneously pays any 
overtime compensation due on the bonus, in which case retroactive 
recalculation is not required
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Newly-Issued DOL Opinion Letters

• FLSA2019-8
– Concerns Highly-Compensated Employees (HCE) (currently those making 

$100,000+/yr.) under the FLSA’s “white collar” administrative exemption
– Generally, to qualify for the administrative exemption, an employee must 

perform “office or non-manual work directly related to business operations 
or management” and “exercise independent judgment and discretion with 
respect to matters of significance.”

– Opinion Letter clarifies that a HCE needs only to customarily and regularly 
perform an administrative duty (as defined above) but does not need to also 
exercise independent discretion and judgment with respect to matters of 
significance. Moreover, the administrative duty need not be a primary duty

Newly-Issued DOL Opinion Letters

• FLSA2019-9
– Validates employer’s use of payroll software that ultimately converts daily and weekly 

work time to two rounded decimal points (e.g. 7 hours, 35 minutes becomes 7.58 
hours)

• If the third decimal digit is 5 or larger, rounding is up; if 4 or less, rounding is down
– Opinion Letter states that this type of rounding is acceptable under the FLSA, as long 

as doing so “will not result, over a period of time, a failure to compensate the 
employees properly for all the time they have actually worked.” 29 C.F.R. § 785.48(b)

– Opinion Letter further notes that it has been DOL policy to accept rounding to the 
nearest five minutes, one-tenth of an hour, one-quarter of an hour, or even one-half 
hour, as long as the rounding averages out so that the employees are compensated for 
all the time they actually work
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Workplace Training 

• Prior to 2018, only California, Maine and Connecticut required sexual 
harassment prevention training by statute 

• In 2018, California expanded its requirements and Delaware, the District of 
Columbia, New York State and New York City passed laws requiring training 

• On April 9, 2019, U.S. Senate Bill 1082 was introduced and, if enacted, would 
require the EEOC to implement regulations requiring sexual harassment 
training  

• The following states have pending legislation as of end of June 2019: 
Massachusetts, New Jersey, Rhode Island and Texas 

Online Hiring Practices

• Plaintiff’s Bar Targeting Online Hiring Practices
• Recent quote from plaintiff’s attorney on these cases:

– "This case is really about the future of equal opportunity in our digital 
economy.  It really boils down to whether our civil rights are going to 
be equally respected and implemented in the digital economy." 

• EEOC Guidance on Applicants with criminal records is not enforceable 
(5th Cir 2019) (Guidance –evaluate nature & gravity of offense, time since 
conviction & relevance to job)

• 35 States and 150 cities and counties have passed Ban the Box laws
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FCRA Class Actions

• FCRA class actions are on the rise
• An increase of 12% when compared to the same six month period previously
• Why the continued increase? 

– Complex, highly technical statute that is easy to violate
– Allows for recovery of statutory damages, actual damages, punitive 

damages, and attorneys’ fees (which can easily reach into seven figures) 
• Best Practices 

LEAVE MANAGEMENT
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Gardea v. JBS USA & ConAgra 
Foods, No. 17-2163 (Feb 8, 2019)

Paid Sick Leave

• Paid sick leave laws currently in effect in 10 states and more than 30 
municipalities 

• Trend away from local paid leave laws
– New Jersey Earned Sick Leave Law (Invalidating 12 local paid sick leave 

laws)
– Austin paid sick leave ordinance ruled invalid

• Paid sick laws in Michigan, San Antonio (TX), Westchester County 
(NY) and Duluth (MN) will go into effect January 1, 2020

• Nebraska Unicameral (LB 305 Adopt the Healthy and Safe Families 
and Workplaces Act)
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Parental Leave Policies

• Hot-button issue for 2019
• Recent EEOC cases focus on equal leave benefits for both 

male and female employees
• Policies that differentiate based on primary or secondary 

caregiver responsibilities likely not immune from challenge
• Nebraska (LB 311 Adopt the Paid Family and Medical Leave 

Insurance Act)
• President Trump’s State of the Union – promise to secure 

paid family leave for private sector workers

ADA and Medical Exams 

ADA and Medical Exams

Conditional Job Offers 

Physical Ability Testing 
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Chad Richter
Principal
Jackson Lewis P.C.  |  Omaha, Nebraska
Richterc@jacksonlewis.com |  402-391-1991



Case Law Update
DAVE JARECKE



US v. Easements & Rights of Way

 Facts: TVA condemned ~15.5 acres of Hobgood’s farm for a 
transmission line. Parties & experts disagreed over how to value the 
condemned land

 Arguments: TVA said the value for all acres was $68,435—it’s just Ag 
land; Hobgood said the value was $921,125—held as investment 
property

 Issue: What is the “highest & best use”?
 11th Circuit holding:

 There was a “reasonable probability that the proposed use will be need and 
wanted at a near enough point in the future to affect the current value.”

 Awards $921,125 for the ~15.5 acres



Nebraska Analysis

Cases

 Nebraska Constitution requires “just 
compensation” paid for eminent 
domain

 3 relevant cases decided by 
Nebraska Supreme Court
 Iske v. OPPD, 185 Neb. 724 (1970)
 Harmony Lanes v. State, Dept. of Roads, 

193 Neb. 826 (1975)
 Hike v. State Dep’t of Roads, 288 Neb. 

60 (2014)

Elements from Cases

 determine “highest and best 
use”

 determined by qualified experts 
who rely upon reasonable 
factors in determining the 
market value

 Opinion must have a sufficient 
factual basis so that the opinion 
is not mere conjecture 



Nebraska Analysis

 Same outcome in Nebraska
 NE allows for just compensation on a future, speculative 

“highest and best use” so long as the claim can be 
supported by facts

 Hike:
 Court considered market data from nearby properties and 

testimony about past dealings as a real-estate investor



Glover v. Ga. Power Co.

 Facts: three pedestrians hit while crossing highway; two were killed, 
the surviving victim sued the power company, who had been 
contracted by the City, for failing to repair streetlights. 

 Arguments: Victim argues if the highway had been properly lit, the 
accident would have been prevented. Power company argues its 
contract required it to repair streetlights as they burned out.

 Court holds: by contracting to maintain streetlights, power 
company had a duty not to expose citizens to a greater risk than 
what previously existed, and the “failure to abate a hazardous 
condition” did not breach that duty.

 Power company wins.



Nebraska Analysis

Law

 Negligence: Lawyers Title Ins. 
Corp. v. Hoffman, 245 Neb. 
507 (1994)

 Tort Claims Act—Neb. Rev. 
Stat. §13-901 et seq.

General Legal Principles

 Unless a defendant has 
breached some duty to the 
plaintiff, defendant is not liable 
for negligence

 As political subdivisions, PPDs 
have sovereign immunity unless 
there’s a waiver of that sovereign 
immunity
 i.e. Tort Claims Act



Nebraska analysis

 By contract, no duty owed, therefore, no negligence
 Tort Claims Act:

 Claims against the state that are based on performance of a 
discretionary function or duty or failure to inspect the property to 
determine compliance with statute, ordinance, rule or regulation or 
contains a hazard to public health will be barred unless the political 
subdivision had reasonable notice of the hazard.



Daniels v. S. California Edison Co.

 Facts: Firefighter electrocuted & injured when the ladder came in 
contact with a powerline. Firefighter sued power company under 
negligence theory

 Arguments: Claimed power company failed to properly mark power 
line at the pedestrian height. Company argued it had put up 
reflective signage located 25 feet off the ground

 Legal standard: “each person ahs a duty...to exercise reasonable 
care in the circumstances”

 Court held: a reasonable person working high up would look for poles 
and wires; a reasonable person in the situation would not look at 
pedestrian height for a sign



Nebraska Analysis

 Outcome: Power company 
would prevail under the same 
facts

 Nebraska cases:
 Riggs v. Nickel, 281 Neb. 249 (2011)
 Tiede v. Loup Power District, 226 

Neb. 295 (1987)

 A property owner owes a duty to 
reasonably warn of a dangerous 
condition

 Company must “exercise the 
utmost care and prudence 
consistent with practical 
operation of their business to 
avoid injury to persons and 
property”



Nebraska Analysis

 Tiede:
 Court found that although Loup PPD had installed a line 

meeting NESC, the installation was still negligent because it had 
placed the line within close proximity to a grain bin

 Court held that under the circumstances, Loup PPD was liable 
because it should have gone above and beyond the nation 
safety standards to ensure its lines did not pose an 
unreasonable risk 



Milliken & Co. v. Ga. Power Co.

 Facts: Power company has an easement to serve Milliken’s 
manufacturing plant. Easement contained an indemnity provision-
power company would hold Milliken harmless from any damage. 
Plane crashes into a transmission pole within the easement area. 
Plane’s occupants sue power company and Milliken. Milliken looks to 
power company for indemnity 

 Court holds: even though state law prohibited indemnity provisions, 
this one was enforceable because it indemnified Milliken from 
damages for which it was jointly responsible. This was a fairly 
negotiated easement so power company must indemnify Milliken

 Customer wins



Nebraska Analysis

Law

 Neb. Rev. Stat. §25-
21,187 prohibits 
indemnity provisions for 
negligence in 
construction or building 
maintenance situations 
ONLY

Outcome

 Would be different 
under Nebraska law 
given the different 
statutory language from 
Georgia



Town of Ellettsville v. DeSpirito

 Facts: Parcel of property is subdivided into two separate parcels. 
Utility easement runs across lot 1 to reach lot 2. New owner of lot 1 
wants to relocate the easement. Owner of lot 2 sues to block the 
relocation

 Arguments: Lot 1 owner says he should be able to relocate the 
easement across his own property. Lot 2 owner says that 
relocation impacts his property, and therefore, his consent is 
required to move the utility easement across lot 1

 Court holds: relocation requires consent of all affected 
landowners



Nebraska Analysis

Case Law

 Homestead Estates Homeowners Ass’n v. 
Jones, 278 Neb. 149 (2009)

 Ricenbaw v. Kraus, 157 Neb. 723 (1953)
 R&S Investments v. Auto Auctions, LTD., 725 

N.W.2d 871, 15 Neb. App. 267 (2006)

 Different outcome in Nebraska

Principles

 Every easement has, by implication, 
the right of doing whatever is 
reasonably necessary for the full use 
and enjoyment

 Relocation of utility easements is 
permissive so long as it does not 
lessen the utility of the easement, 
increase the burdens on the owner 
of the easement or frustrate the 
purpose for which the easement 
was created



PG&E Wildfires: In Nebraska?

 Possible Legal Theories:
 1. Negligence
 2. Strict Liability
 3. Inverse Condemnation
 4. Sovereign Immunity



Around the Country

 Negligence
 Courts around the country have 

found liability for wildfires under 
negligence theories when:

 1. poor personnel oversight, 
including failure to exercise 
reasonable care in the ownership, 
design, operation, and 
maintenance of equipment

 2. faulty equipment and 
maintenance, poor vegetation 
management, inadequate 
policies, etc.

 Strict Liability
 CA state constitution allows for 

claims when private property is 
taken or damaged for public use

 Strict liability for damages that result 
from equipment or personnel 
regardless of fault or negligence in 
causing damages

 CA courts have said if a utility 
operates like a public entity, even if 
private, then can be responsible for 
inverse condemnation



Liability under NE Law

Negligence

 Duty
 Breach
 Causation
 Damages

Inverse 
Condemnation
 No property may be 

taken or damaged for 
public use without just 
compensation

 NE: no strict liability for 
condemnation

 Accidental damage is 
not for a “public 
purpose” so no 
condemnation

 If a wildfire was 
intentional or reasonably 
foreseeable, might be 
inverse condemnation

Sovereign 
Immunity
 If a claim is brought 

against a PPD, have to find 
a legal waiver to sovereign 
immunity

 Negligence?
 Tort Claims Act allows a 

waiver if PPD failed to 
inspect public property for 
hazards



On February 1, 2019, the Supreme Court of Iowa held that $213,524.76 of damage to a city’s 
power plant caused by electrical arcing through a squirrel’s body was excluded under the city’s 
insurance policy. City of W. Liberty v. Emplrs Mut. Cas. Co., 922 N.W.2d 876 (Iowa 2019). 

On November 7, 2014, a squirrel climbed onto an outdoor electrical transformer at a power 
plant owned by the City of West Liberty (“the City”), in Iowa. Sitting atop a steel frame, the 
squirrel came into contact with a bare cable clamp energized with 7,200 volts of electricity. This 
contact created an electrical path through, and ionized the air around, the squirrel. The squirrel was 
electrocuted, and the City’s transformer and electrical equipment suffered $213,524.76 worth of 
damage. The City notified its insurer, Employer’s Mutual Casualty Company (“EMCC”), that it 
intended to file a claim for the damage caused by the squirrel. But EMCC denied the claim, citing 
an exclusion in the policy: EMCC will not “pay for loss caused by arcing or by electrical currents 
other than lightning. But if arcing or electrical currents other than lightning result in fire, [the 
insurer will] cover the loss or damage caused by that fire.” 

The Supreme Court of Iowa agreed with EMCC that the damage was excluded under the 
policy. “[T]he squirrel’s actions were [not] a cause of the damages because the squirrel did not 
actually do anything to cause damages; it merely touched some things it should not have touched. 
The arc caused all of the damages.” Accordingly, the Supreme Court rejected the City’s claim. 
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Opinion

 [*877]  MANSFIELD, Justice.

In a story that probably would not have been written by 
Beatrix Potter, a squirrel found its way onto an electrical 
transformer owned by a municipality, triggering an electrical 
arc that killed the squirrel and caused substantial damage to 
the municipality's property. The municipality sought coverage 
under its "all-risks" insurance policy. The insurer denied 
coverage based on the policy's electrical-currents exclusion, 
which excludes "loss caused by arcing or by electrical 
currents other than lightning." [**2]  Disagreeing with this 
reading of the insurance policy, the municipality filed suit. 

The district court granted summary judgment to the insurer 
and the court of appeals affirmed.

On further review, we too affirm the district court. We find 
that the loss was indeed "caused by arcing." Therefore, it is 
excluded even though something else (i.e., the squirrel) 
triggered the arcing. This is not a situation where two 
independent causes, one covered and one excluded, may have 
contributed to the loss.

I. Background Facts and Proceedings.

The City of West Liberty owns and operates an electrical 
power plant. Employer's Mutual Casualty Company (EMC) 
insured West Liberty's power plant with coverage effective 
from April 1, 2014, through April 1, 2015.

On November 7, 2014, a squirrel climbed onto an outdoor 
electrical transformer at West Liberty's power plant. While 
still touching a grounded steel frame that supported an 
electrical cable, the squirrel came into contact with a bare 
cable clamp that was energized with 7200 volts of electricity. 
This contact created a conductive path between the high 
voltage clamp and the grounded frame. Once this path was 
established, the air between the energized and [**3]  
grounded surfaces became ionized and arcing resulted. The 
squirrel was killed, but more significantly the arcing caused 
$213,524.76 worth of damage to West Liberty's transformer 
and other electrical equipment.

West Liberty provided timely notice of a claim to EMC for 
the loss. EMC, however, denied coverage based on an 
"Electrical Currents" exclusion in the policy. The policy at 
issue was an all-risks insurance policy, which in relevant part 
stated as follows:

PROPERTY COVERED
"We" cover the following property unless the property is 
excluded or subject to limitations.

 [*878]  "We" cover direct physical loss to covered 
property at a "covered location" caused by a covered 
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peril.
. . . .

PERILS COVERED
"We" cover risks of direct physical loss unless the loss is 
limited or caused by a peril that is excluded.
. . . .

PERILS EXCLUDED
1. "We" do not pay for loss or damage caused directly or 
indirectly by one or more of the following excluded 
causes or events. Such loss or damage is excluded 
regardless of other causes or events that contribute to or 
aggravate the loss, whether such causes or events act to 
produce the loss before, at the same time as, or after the 
excluded causes or events.
. . . .

2. "We" do not [**4]  pay for loss or damage that is 
caused by or results from one or more of the following 
excluded causes or events:
. . . .

g. Electrical Currents — "We" do not pay for loss 
caused by arcing or by electrical currents other than 
lightning. But if arcing or electrical currents other than 
lightning result in fire, "we" cover the loss or damage 
caused by that fire.

On January 21, 2016, West Liberty filed a petition in the Iowa 
District Court for Muscatine County against EMC, seeking a 
declaratory judgment of coverage and damages. EMC 
answered on February 11, denying liability and asserting 
affirmative defenses. On July 20, West Liberty moved for 
partial summary judgment. On August 31, EMC resisted West 
Liberty's motion for partial summary judgment and filed a 
cross-motion seeking summary judgment.

West Liberty's theory of recovery under the policy evolved 
over time. Prior to litigation, West Liberty's city attorney 
invoked the fire exception to the electrical-currents exclusion. 
However, West Liberty later appeared to concede that no part 
of the $213,524.76 loss was due to fire. Instead, in its July 20 
summary judgment memorandum, West Liberty argued a 
theory of concurrent causation based on [**5]  Amish 
Connection, Inc. v. State Farm Fire & Casualty Co. See 
Amish Connection, 861 N.W.2d 230 (Iowa 2015). Thereafter, 
in its September 14 summary judgment reply, West Liberty 
landed on efficient proximate cause as its theory of choice, 
following principally Qualls v. Farm Bureau Mutual 
Insurance Co. See Qualls, 184 N.W.2d 710 (Iowa 1971).

The motions were heard on September 22. The court granted 
EMC's motion for summary judgment and denied West 
Liberty's motion. The district court found that the only event 
that caused damages was the electrical arc, noting the squirrel 
did no damage to West Liberty's property "such as gnawing 
on a power line or digging for nuts in a dangerous area." The 
court held,

The Court cannot conclude that the "squirrel's actions" 
were a cause of the damages because the squirrel did not 
actually do anything to cause damages; it merely touched 
some things it should not have touched. The arc caused 
all of the damages. Had the squirrel done what it had 
done and the arc not occurred, there would be no 
damages. Because there are not two different damage-
causing events, the Court need not engage in an efficient 
proximate cause analysis. If an efficient proximate cause 
analysis was appropriate, the Court would find that the 
arcing was the dominant [**6]  cause.

The district court ultimately concluded that because the 
electrical arc was the "sole cause" of damage and the policy 
excludes  [*879]  coverage for damages caused by electrical 
arcing, EMC was not required to cover West Liberty's claim. 
West Liberty appealed.

We transferred the case to the court of appeals. That court 
affirmed, likewise holding that West Liberty's loss fell within 
the electrical-currents exclusion. One member of the panel 
dissented. We granted West Liberty's application for further 
review.

II. Standard of Review.

"We review a district court's summary judgment ruling that 
interprets an insurance policy for correction of errors at law." 
Just v. Farmers Auto. Ins., 877 N.W.2d 467, 471 (Iowa 2016) 
(quoting Amish Connection, 861 N.W.2d at 235). "A grant of 
summary judgment is appropriate when there are no genuine 
issues of material fact and the moving party is entitled to 
judgment as a matter of law." Id. "Generally, interpretation of 
an insurance policy is a question of law." Id.

III. Analysis.

We must determine whether the damage to West Liberty's 
transformer and electrical equipment was excluded from 
coverage by the electrical-currents exclusion in EMC's policy.

"Policy interpretation is always an issue for the court, unless 
we are required to rely upon extrinsic evidence [**7]  or 
choose between reasonable inferences from extrinsic 

922 N.W.2d 876, *878; 2019 Iowa Sup. LEXIS 6, **3
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evidence." Boelman v. Grinnell Mut. Reins. Co., 826 N.W.2d 
494, 501 (Iowa 2013). "The plain meaning of the insurance 
contract generally prevails." Id. "We will not strain the words 
or phrases of the policy in order to find liability that the policy 
did not intend and the insured did not purchase." Just, 877 
N.W.2d at 471 (quoting Amish Connection, 861 N.W.2d at 
236).

"We construe exclusions strictly against the insurer." Amish 
Connection, 861 N.W.2d at 236. Nevertheless, "we must 
enforce unambiguous exclusions as written." Id. (quoting 
Bituminous Cas. Corp. v. Sand Livestock Sys., Inc., 728 
N.W.2d 216, 222 (Iowa 2007)). "An insurance policy is not 
ambiguous . . . just because the parties disagree as to the 
meaning of its terms." Just, 877 N.W.2d at 471 (quoting 
Amish Connection, 861 N.W.2d at 236). "Moreover, 
'[a]mbiguity is not present merely because the provision 
"could have been worded more clearly or precisely than it in 
fact was."'" Id. (quoting Amish Connection, 861 N.W.2d at 
236).

The "Electrical Currents" exclusion in the policy states,
"We" do not pay for loss caused by arcing or by 
electrical currents other than lightning. But if arcing or 
electrical currents other than lightning result in fire, "we" 
cover the loss or damage caused by that fire.

This language is straightforward. If arcing caused the loss, the 
loss is excluded, unless the arcing led to fire. Because arcing 
caused the loss here, and the arcing didn't lead to a fire, West 
Liberty's claim appears [**8]  to be foreclosed by the express 
terms of the policy.

Nonetheless, West Liberty directs us to the efficient 
proximate cause doctrine. In effect, West Liberty maintains 
that the squirrel was an efficient proximate cause of its loss. 
The efficient proximate cause doctrine can apply when two or 
more causes, at least one covered by an insurance policy and 
at least one excluded, contribute to a loss. 7 Steven Plitt, et 
al., Couch on Insurance 3d § 101:45, at 101-84 to 101-85 
(Revised ed. 2013) [hereafter Couch on Insurance 3d]. "When 
insurance policies lack . . . an anticoncurrent-cause  [*880]  
provision, we have held an accident that has two independent 
causes, one of which is covered and one excluded, is covered 
unless the excluded cause is the sole proximate cause of 
injury." Amish Connection, 861 N.W.2d at 241. West Liberty 
points out that there is an anticoncurrent-cause provision in 
numbered paragraph 1 of the "Perils Excluded," as quoted 
above, but not in numbered paragraph 2—the paragraph at 
issue here.1

1 An anticoncurrent-cause provision bars recovery based on an 
excluded event even if another event could be considered a 

Qualls illustrates the efficient proximate cause doctrine. See 
Qualls, 184 N.W.2d at 713. In Qualls, an insurance policy 
provided coverage for loss of livestock by "attack by dogs or 
wild animals." Id. at 712. A wild animal carrying the 
pseudorabies virus either [**9]  bit Qualls's heifers or bit 
Qualls's hogs which then bit the heifers. Id. In any event, an 
original wild animal bite was the source of the pseudorabies 
disease. Id. Subsequently, fourteen of Qualls's heifers died of 
pseudorabies. Id. at 711-12. We found the loss was covered, 
reasoning,

In insurance law it is generally understood that where the 
peril insured against sets other causes in motion which, 
in an unbroken sequence and connection between the act 
and final loss, produces the result for which recovery is 
sought, the insured peril is regarded as the proximate 
cause of the entire loss.

Id. at 713. Importantly, though, Qualls did not involve an 
exclusion. See id.

Although Qualls didn't involve an exclusion, West Liberty 
relies on it here. Specifically, West Liberty argues that the 
squirrel—not the arcing—was the efficient proximate cause 
of its loss. Thus, it is irrelevant, according to West Liberty, 
that the EMC policy excludes arcing from coverage.

We disagree. This is not a case of two independent causes, 
one of which was covered and one excluded. See Amish 
Connection, 861 N.W.2d at 241. "The efficient proximate 
cause doctrine is only applicable where the causes are 
independent." First Specialty Ins. v. Am. Home Assur. Co., 
558 F.3d 97, 105 (1st Cir. 2009); see also Swenson v. State 
Farm Fire & Cas. Co., 891 F. Supp. 2d 1101, 1109 (D.S.D. 
2012) ("One limit to the efficient proximate cause [**10]  
doctrine, however, is that it is only applied 'where two 
separate or distinct perils could have occurred independently 
of the other and caused damage.'" (quoting Cain v. Fortis Ins., 
2005 SD 39, 694 N.W.2d 709, 714 (S.D. 2005))); 7 Couch on 
Insurance 3d § 101:45, at 101-85 ("Under any circumstances, 
in order for the efficient proximate cause doctrine to apply, 
there must be at least two potential causes of the subject 
loss."); 5 New Appleman on Insurance Law Library Edition § 
44.03[9], at 44-22.1 (Jeffrey E. Thomas & Susan Lyons, eds., 
2018) ("When the evidence shows the loss was in fact caused 
by only a single cause, even if susceptible to various 
characterizations, the efficient proximate cause analysis does 
not apply.").

concurrent cause of the same loss. See Amish Connection, 861 
N.W.2d at 240 (noting that because of an anticoncurrent-cause 
provision, "the rain limitation controls regardless of whether the 
breaking drainpipe is considered a concurrent cause of the rainwater 
damage").
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The squirrel did not independently contribute to the 
$213,524.76 loss, i.e., other than through the arcing. As the 
district court put it, "The squirrel by itself did not cause any 
damage." Rather, the squirrel was inextricably tied to the 
arcing and was the immediate reason why the arcing 
happened.

Electrical arcing is always going to have some cause. Policy 
language excluding an  [*881]  event would be meaningless if 
an insured could avoid the exclusion simply by pointing out 
that the event itself had a cause.

In Kish v. Insurance Company of North America [**11] , the 
Washington Supreme Court found that the efficient proximate 
cause rule did not apply in such circumstances. Kish, 125 
Wn.2d 164, 883 P.2d 308, 311-12 (Wash. 1994) (en banc). 
Several all-risks insurance policies were at issue, each 
containing a provision excluding "loss resulting directly or 
indirectly from" water damage. Id. at 309. Each policy 
defined water damage to include flooding, but none of the 
policies defined the term "flood." Id. at 310. When heavy and 
continuous rainfall washed over protective dikes, the 
plaintiffs' homes were damaged and rendered uninhabitable 
by ensuing flood waters. Id. at 309. The trial court denied 
cross motions for summary judgment, finding "rain" and 
"flood" to be distinct perils, leaving the question of the 
predominant cause to the jury. Id. at 310. The jury then found 
for the plaintiffs, finding "[r]ecord breaking rainfall" to be the 
efficient proximate cause of the loss. Id. at 310-11. The trial 
court held likewise in ruling on posttrial motions. Id. at 311.

On appeal, the insurance companies argued that the district 
court had erred in treating rain and flood as distinct perils and 
in sending the case to the jury to determine the efficient 
proximate cause as between them. Id. The Washington 
Supreme Court agreed with the insurers, holding,

The efficient proximate [**12]  cause rule applies only 
where two or more independent forces operate to cause 
the loss. "When, however, the evidence shows the loss 
was in fact occasioned by only a single cause, albeit one 
susceptible to various characterizations, the efficient 
proximate cause analysis has no application. An insured 
may not avoid a contractual exclusion merely by affixing 
an additional label or separate characterization to the act 
or event causing the loss."

Id. (quoting Chadwick v. Fire Ins. Exch., 17 Cal. App. 4th 
1112, 21 Cal. Rptr. 2d 871, 874 (Ct. App. 1993)).

The court also found that applying the efficient proximate 
cause doctrine in these circumstances could have a potentially 
deleterious effect on insurance coverage:

[A]ny application of the efficient proximate cause to the 

facts of this case would make it difficult for any insurer 
to ever exclude flood damage without excluding all rain 
damage. This would be an unfortunate occurrence for 
insureds because that could result in less coverage for 
insureds in this state.

Id. at 313. The Washington Supreme Court ultimately 
reversed the trial court and concluded "flood induced by rain" 
was the sole cause of damage, and "[f]lood is a peril within 
the clear language of the exclusion and precipitation typically 
induces flood at some point along the causal [**13]  chain." 
Id.

Similarly, in In re Katrina Canal Breaches Litigation, 
plaintiffs sought to circumvent the flood exclusion in the 
defendants' insurance policies by arguing that the negligent 
design, construction, and maintenance of levees was the 
efficient proximate cause of their losses. In re Katrina Canal 
Breaches, 495 F.3d 191, 221-23 (5th Cir. 2007). The United 
States Court of Appeals for the Fifth Circuit rejected this 
argument:

We agree with the district court's determination that we 
need not address whether insurers may contract around 
the efficient-proximate-cause rule under Louisiana law, 
nor need we address the operation of the efficient-
proximate-cause rule itself in this case. The efficient-
proximate-cause doctrine applies only where two or 
more distinct actions,  [*882]  events, or forces 
combined to create the loss. But here, on these pleadings, 
there are not two independent causes of the plaintiffs' 
damages at play; the only force that damaged the 
plaintiffs' properties was flood. To the extent that 
negligent design, construction, or maintenance of the 
levees contributed to the plaintiffs' losses, it was only 
one factor in bringing about the flood; the peril of 
negligence did not act, apart from flood, to bring about 
damage to the insureds' properties. [**14]  
Consequently, as the plaintiffs argue and as the district 
court held, the efficient-proximate-cause doctrine is 
inapplicable.

Id. at 222-23 (citations omitted).

Also relevant is a case decided by the District of Columbia 
Court of Appeals. In Quadrangle Development Corporation 
v. Hartford Insurance Company, electrical arcing caused 
substantial damage to Quadrangle's hotel switchboard, 
necessitating suspension of power for twelve hours for 
repairs, resulting in substantial losses due to business 
interruption. Quadrangle, 645 A.2d 1074, 1074, 1077 (D.C. 
1994). One of the switchboard's safety devices known as a 
"pringle switch" malfunctioned and did not cut off the flow of 
electricity to stop the arcing. Id. at 1076. If the device had 
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functioned properly, the damage to the switchboard would 
have been less severe and the time for repairs reduced. Id. 
Hartford denied coverage pursuant to the following provision 
in its insurance policy:

We will not pay for loss or damage caused by or 
resulting from any of the following:
a. Artificially generated electric current, including 
electric arcing, that disturbs electrical devices, appliances 
or wires.

"But if loss or damage by fire results, we will pay for that 
resulting loss or damage."

Id. at 1075. The matter went to litigation, and [**15]  a trial 
court determined Hartford was not liable under the terms of 
the policy. Id. at 1074. The District of Columbia Court of 
Appeals affirmed. Id. at 1078. Addressing proximate cause, 
the court held,

Although the failure of the pringle switch allowed the 
arcing to continue longer than it otherwise would have, 
the pringle switch did not produce the damage 
independently of the arcing, and did not play a role that 
would undercut the proposition that arcing proximately 
caused the damage, as the concept of proximate cause is 
applied in insurance coverage disputes.

Id. at 1077 (emphasis added). Our case is analytically similar 
in that neither the squirrel here nor the pringle switch in 
Quadrangle "produce[d] . . . damage independently of the 
arcing." Id.

In the present case, the dissenting judge on the court of 
appeals panel cited and discussed Continental Insurance 
Company v. Arkwright Mutual Insurance Company, 102 F.3d 
30 (1st Cir. 1996). However, unlike here, the loss in 
Continental Insurance had two independent causes. See id. at 
31. There, flood waters entered the basement of a high-rise 
office building after a severe storm. Id. The flooding caused 
more than one million dollars in property damage to the 
building. Id. A portion of the building damage was direct 
flood damage; the rest resulted from electrical arcing 
that [**16]  occurred when the flood waters contacted 
electrical switching panels. Id. The First Circuit ultimately 
held that flooding was "the dominant and efficient cause" of 
the damage to the electrical switching panels. See id. at 37-38.

Notably, the First Circuit distinguished another case that is 
factually more on point to today's case—Home Insurance 
Company v. American Insurance Company.  [*883]  Id. at 36-
37. In Home Insurance, a property owner suffered loss 
entirely from electrical arcing. Home Ins. v. Am. Ins., 147 
A.D.2d 353, 537 N.Y.S.2d 516, 516 (App. Div. 1989). A 
steam-related moisture build-up was in turn the culprit behind 

the arcing. Id. Water saturation had led to a breakdown of 
insulation that enabled the arcing to occur. Id.

A dispute thus arose as to whether the loss was covered under 
American's policy that contained the following electrical 
current exclusion:

Exclusions Applicable Whether Causing or Aggravating 
the Loss. We do not cover loss caused by, resulting from, 
contributing to or made worse by any of the following:

a. Electric Current. We do not cover loss or damage 
caused by or resulting from artificially generated electric 
current, including electric arcing, that disturbs electrical 
devices, appliances or wires. But if loss or damage by 
any cause of loss not otherwise excluded results, we will 
pay that resulting loss or damage. [**17] 

Id. at 516-17. Home claimed "that this exclusion is 
inapplicable to the facts of the . . . loss because the electrical 
arcing was precipitated by the escape of hot water and steam 
from the open drain line, which itself is a peril covered under 
the American policy." Id. at 517. The New York appellate 
court disagreed, stating, "[W]hile it is apparent that the 
introduction of moisture into the bus duct facilitated the 
electrical injuries in this case, it is also apparent that the losses 
themselves were not moisture injuries." Id. The court noted 
that the damages would not have occurred in absence of the 
electrical arcing and therefore were excluded under the plain 
and unambiguous language of the exclusion. Id.; see also 
Finn v. Continental Ins., 218 Cal. App. 3d 69, 267 Cal. Rptr. 
22, 23-24 (Ct. App.1990) (finding an exclusion for 
"continuous or repeated seepage or leakage" applied 
notwithstanding the homeowner's argument that the efficient 
proximate cause of the leakage was a sudden break in the 
pipe, an included peril).

In Central International Company v. Kemper National 
Insurance Companies, the First Circuit criticized an earlier 
observation by the Massachusetts Appeals Court that recovery 
under an all-risks policy is available "where the insured risk 
[caused] . . . an excepted risk." Cent. Int'l., 202 F.3d 372, 374 
(1st Cir. 2000) (quoting [**18]  Standard Elec. Supply Co. v. 
Norfolk & Dedham Mut. Fire Ins., 1 Mass. App. Ct. 762, 307 
N.E.2d 11, 13 (Mass. App. Ct. 1973)). The First Circuit 
observed,

The smattering of authority for this "well-established" 
principle is not very impressive, and the cases usually—
but perhaps not always—can be better explained as a 
limiting construction of the exclusion. The attempt to 
give priority to the initial covered cause in the "train of 
events" over the excluded consequence is doubtful in 
principle even where the covered risk is narrowly 
defined (e.g., fire), but it becomes absurd where the 
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initial coverage is all risk, since every excluded harm has 
some cause.

Id. at 374-75 (citations omitted).

West Liberty argues that EMC could have avoided any 
dispute by placing the electrical-currents exclusion under 
numbered paragraph 1, thereby making it subject to the 
anticoncurrent-cause provision. Again, that paragraph read,

1. "We" do not pay for loss or damage caused directly or 
indirectly by one or more of the following excluded 
causes or events. Such loss or damage is excluded 
regardless of other causes or events that contribute to or 
aggravate the loss, whether such causes or events act to 
 [*884]  produce the loss before, at the same time as, or 
after the excluded causes or events.

But as in Kish, this approach would lead to less 
coverage [**19]  and would be "unfortunate" for insureds. 
Kish, 883 P.2d at 313. In the event a loss occurred due to a 
combination of two or more independent causes, at least one 
of which was excluded, there would be no coverage for any of 
the loss. See Walnut Creek Townhome Ass'n v. Depositors 
Ins., 913 N.W.2d 80, 94 (Iowa 2018) (discussing the effect of 
anticoncurrent-cause provisions).

It is also worth noting that the electrical-currents exclusion 
has an express carve-out where "lightning" is the source of the 
electrical currents or arcing. In that event, the exclusion does 
not apply. But if an insured could always avoid the electrical-
currents exclusion by arguing that something else was the 
efficient proximate cause of the electrical current or arcing, 
the lightning exception would seem unnecessary. See 
Boelman, 826 N.W.2d at 502 ("We will not interpret an 
insurance policy to render any part superfluous, unless doing 
so is reasonable and necessary to preserve the structure and 
format of the provision.").

IV. Conclusion.

For the foregoing reasons, we affirm the decision of the court 
of appeals and the judgment of the district court.

DECISION OF COURT OF APPEALS AND 
JUDGMENT OF DISTRICT COURT AFFIRMED.

End of Document
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On September 26, 2018, the Georgia Court of Appeals found that an electric-utility company could 
not be held liable for failing to illuminate a section of highway when it had assumed no contractual 
duty to do so. Glover v. Ga. Power Co., 819 S.E.2d 660 (Ga. App. 2018). 

In February 2013, three pedestrians were crossing Highway 520, in Georgia, when a truck 
entered the highway’s middle turning lane and struck them, killing two and injuring the third. The 
surviving pedestrian, Adrianne Glover, then sued Georgia Power Company (“GPC”), an electric-
utility company contracted by the nearby City of Dawson (“the City”) to repair streetlights that 
City officials notified it were out. Glover claimed that because GPC had failed to adequately 
illuminate the highway, the truck driver had not seen her crossing with her friends.  GPC defended 
by arguing that its contract with the City limited its duty to repair streetlights that City officials 
had notified it were out, but it had received no notification about the streetlights at issue in this 
case. 

The Georgia Court of Appeals agreed with GPC’s defense. By contracting to maintain the 
City’s streetlights, GPC had only assumed a limited to duty to not expose citizens to a greater risk 
than had previously existed, and “the mere failure to abate a hazardous condition” does not trigger 
a breach of GPC’s duty. Accordingly, the Court of Appeals rejected Glover’s claim. 
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 [*372]  [**661]   MILLER, Presiding Judge.

This appeal stems from a tragic hit and run incident in which 
the driver of a tractor-trailer struck three pedestrians as they 
attempted to cross Georgia Highway 520 in the City of 
Dawson. The only surviving pedestrian, Adrianne Glover, 
sued Georgia Power, alleging that the company failed to 
maintain appropriate lighting in the area of the incident. The 
trial court granted summary judgment to Georgia Power, and 
Glover appeals.

Among other contentions, Glover argues that the trial court 
erred in ruling that Georgia Power had no duty to provide or 
maintain streetlights in the area of the incident and in 
determining that the [*373]  physical condition of the 
highway was not dangerous or abnormal at the time of the 

incident so as to engender such a duty. We conclude that (1) 
the trial court correctly granted summary judgment to Georgia 
Power because the company did not owe or voluntarily 
assume any duty to Glover that would subject it to liability in 
this case. Accordingly, we affirm.

Summary judgment is appropriate when no genuine 
issue of material fact exists for consideration by a jury, 
entitling the movant to judgment [***2]  as a matter of 
law. OCGA § 9-11-56 (c). A de novo standard of review 
applies to an appeal from a grant of summary judgment, 
and we view the evidence, and all reasonable 
conclusions and inferences drawn from it, in the light 
most favorable to the nonmovant.

(Citation and punctuation omitted.) Roquemore v. City of 
Forsyth, 274 Ga. App. 420 (617 SE2d 644) (2005).1

So viewed, the evidence shows that Highway 520 is part of 
the state highway system and was designed by the Georgia 
Department of Transportation (“DOT”). A portion of this 
highway is in the City of Dawson (“the City”). Around 1989, 
the DOT widened this portion of the highway, and Georgia 
Power applied for an encroachment permit from the DOT to 
erect additional light poles along the highway. The DOT 
approved the request, and Georgia Power installed the 
additional lighting in accordance with the permit. Georgia 
Power has a contract with the City whereby the City pays the 
monthly bill for the electricity used, and the City's police 
department monitors the streetlights. If a patrolling officer 
observes an outage to a streetlight, that outage is reported to 
the City, and then the City informs Georgia Power so that 
Georgia Power can address the problem.

On an evening in February 2013, Glover, Latasha Harvey, and 
Harvey's [***3]  four-year-old daughter left Glover's 

1 Glover contends that the trial court's grant of summary judgment 
should be reversed for failure to review specific deposition 
transcripts. In our review of the grant or denial of summary 
judgment, however, this Court “considers de novo the entire record.” 
(Citation omitted.) Cambridge Mut. Fire Ins. Co. v. Okonkwo, 218 
Ga. App. 59, 61 (1) (460 SE2d 302) (1995). Thus, Glover's claim is 
not grounds for reversal.



Page 2 of 5

residence on foot and began crossing from the west to the east 
side of Highway 520 to go to a convenience store. At that 
point in the highway, there are four traffic lanes and a turning 
lane in the center.  [**662]  Although the west side contains 
streetlights, the east side does not.

As the three pedestrians stood in the center turning lane, 
waiting for traffic to clear, a tractor-trailer struck them. 
Harvey and her [*374]  daughter were killed as a result, and 
Glover sustained extensive injuries.

The driver of the tractor-trailer testified that the area in which 
the incident occurred was dark and that he did not see any of 
the pedestrians. His urine sample, which was taken the 
following evening, tested positive for cocaine, but the forensic 
toxicologist could not determine whether he was impaired by 
cocaine at the time of the incident. The driver thereafter 
pleaded guilty to first-degree homicide by vehicle, hit and 
run, and serious injury by vehicle.

A Georgia State Patrol officer investigated the collision and 
found that a streetlight immediately south of where the 
pedestrians crossed the highway went “on and off at times.” 
Prior to the incident, however, Georgia [***4]  Power had not 
been informed of any malfunctioning streetlight or power 
outage at the scene. Further, when the officer inspected the 
roadway, he noted that its condition appeared normal, and that 
it contained no potholes or obstructions, nor was it 
undergoing any excavation work. The Georgia State Patrol 
Specialized Collision Reconstruction Team also investigated 
the incident. The lead officer on this team determined that the 
area was dark but that the roadway did not appear to 
contribute to the incident.

Months later, this same lead officer performed another 
reconstruction of the incident, using a similar tractor-trailer 
and driving under similar conditions with regard to weather, 
speed, and direction. The lead officer thereafter testified that 
he did not believe that the driver had been able to see the 
pedestrians. The City requested that the DOT study the area, 
and the DOT concluded that the lighting “appear[ed] 
insufficient” during the nighttime.

Glover sued the City and Georgia Power to recover damages 
for her medical expenses, and she alleged, inter alia, that both 
were negligent by failing to maintain appropriate lighting in 
the area of the incident.2 Georgia Power moved for 
summary [***5]  judgment, arguing that its contractual 

2 Glover represents that she has since settled her lawsuit against the 
City. Glover also informs the Court that wrongful death lawsuits are 
pending against the City and Georgia Power on behalf of each of the 
deceased pedestrians.

responsibility was to the City, not to Glover, that its only 
obligation was to repair streetlights when it received 
notification of an outage, and that it did not proximately cause 
Glover's injuries.

The trial court granted summary judgment to Georgia Power, 
ruling that the company had no public or private duty to 
provide or maintain streetlights in the area of the accident; 
that Glover did not have an action against Georgia Power 
where the privity of contract was between the City and 
Georgia Power; and that Georgia Power did [*375]  not 
undertake any duty to Glover. The trial court further found 
that even if Georgia Power had breached some duty to 
Glover, the driver's intervening criminal act rendered the 
causal connection between any alleged negligence by Georgia 
Power and Glover's injuries too remote. Glover now appeals.

1. As her first enumeration of error, Glover argues that the 
trial court erred in concluding that Georgia Power owed no 
duty to provide or maintain streetlights in the area of the 
incident. We discern no error on the part of the trial court.

In order to have a viable negligence action, a plaintiff 
must satisfy the elements of the tort, [***6]  namely, the 
existence of a duty on the part of the defendant, a breach 
of that duty, causation of the alleged injury, and damages 
resulting from the alleged breach of the duty. The 
threshold issue in any cause of action for negligence is 
whether, and to what extent, the defendant owes the 
plaintiff a duty of care. Whether a duty exists upon 
which liability can be based is a question of law. The 
duty can arise either from a valid legislative enactment, 
that is, by statute, or be imposed by a common law 
principle recognized in the case law.

(Citations and punctuation omitted.) Diamond v. Dept. of 
Transp., 326 Ga. App. 189, 193-194 (2)  [**663]  (756 SE2d 
277) (2014). “No matter how innocent the plaintiff may be, 
[she] is not entitled to recover unless the defendant did 
something that it should not have done, or failed to do 
something that it should have done pursuant to the duty owed 
the plaintiff.” (Citation and punctuation omitted.) City of 
Douglasville v. Queen, 270 Ga. 770, 771 (1) (514 SE2d 195) 
(1999).

Preliminarily, Glover is not claiming that Georgia Power 
owed her any statutory duty. Further, insofar as Glover is 
attempting to impose a duty on Georgia Power through expert 
testimony, she cannot do so; again, the question of duty is a 
legal one. Diamond, supra, 326 Ga. App. at 195 (2) 
(appellants' “efforts to establish a duty through expert 
testimony fail because what duty a defendant [***7]  owes is 
a question of legal policy to be decided as an issue of law”) 
(citation and punctuation omitted).
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We therefore consider whether the precedential case law 
establishes any duty owed by Georgia Power. In Tollison v. 
Ga. Power Co., 53 Ga. App. 795 (187 SE 181) (1936), a case 
similar to the present dispute, a plaintiff sued Georgia Power 
after being injured in a vehicle collision allegedly caused by a 
malfunctioning streetlight. The plaintiff alleged that Georgia 
Power was grossly negligent because its lighting system was 
“defective” and “unsafe” at an  [*376] “unusually dangerous” 
point in a city street. Id. at 796. We held, however, that even 
assuming that Georgia Power's failure to maintain a light on 
this street was a proximate cause of the collision, Georgia 
Power was not liable to the plaintiff because there was “no 
privity of contract and no public or private duty owed to the 
plaintiff.” Id.3 See also Dominic v. Eurocar Classics, 310 Ga. 
App. 825, 830 (2) (714 SE2d 388) (2011) (“where privity of 
contract between the parties does not exist, to constitute a tort, 
the duty must arise independent of the contract”) (citation and 
punctuation omitted); Martha Mills v. Moseley, 50 Ga. App. 
536, 537 (1) (179 SE 159) (1935) (water company was not 
liable in tort for failing to supply plaintiff with sufficient 
water to extinguish fire because there was “no public duty on 
the part of the company as to the resident”). In fact, this Court 
has never [***8]  held that a utility company owes any duty to 
provide citizens with street lighting.4

In an attempt to establish a duty, Glover contends that 
Georgia Power, having undertaken to provide lighting in the 
area, is liable to her under Section 324A of the Restatement 
(Second) of Torts because the company failed to exercise 
reasonable care in designing or installing proper street 
lighting. We conclude, however, that none of the three 
subsections of Section 324A is applicable to this case.

Section 324A, entitled “Liability to Third Person for 
Negligent Performance of Undertaking,”5 states:

3 Although Glover appears to challenge this longstanding precedent 
based on its age, and argues that it has been rendered obsolete by the 
Restatement (Second) of Torts, we note that it comports with more 
recent decisions of multiple jurisdictions. See Blake v. Pub. Svc. Co. 
of New Mexico, 2004- NMCA 002, 134 N.M. 789, 82 P3d 960, 967-
968 (N.M. Ct. App. 2003); White v. Southern Cal. Edison Co., 25 
Cal. App. 4th 442, 30 Cal. Rptr. 2d 431, 437 (Cal. Ct. App. 1994); 
Gin v. Yachanin, 75 Ohio App. 3d 802, 600 NE2d 836, 838 (Ohio 
Ct. App. 1991); Turbe v. Govt. of Virgin Islands, 938 F2d 427, 429-
432 (II) (3d Cir. 1991); Shafouk Nor El Din Hamza v. Bourgeois, 
493 S2d 112, 116-117 (La. Ct. App. 1986).

4 Although “[a] power company is charged with the duty of 
exercising ordinary care in the construction and maintenance of its 
wires, poles, transformers and equipment,” McGarity v. Hart Elec. 
Membership Corp., 307 Ga. App. 739, 745 (2) (706 SE2d 676) 
(2011), Georgia Power's equipment did not cause Glover's injuries.

One who undertakes, gratuitously or for consideration, to 
render services to another which he should recognize as 
necessary for the protection of a third person or his 
things, is subject to liability to the third person for 
physical harm resulting from his failure to exercise 
reasonable care to protect his undertaking, if (a) his 
failure to exercise reasonable care increases the risk of 
such harm, or (b) he has undertaken to perform a duty 
owed by the other to the third [*377]  person, or (c) the 
harm is suffered because of reliance of the other or the 
third person upon the undertaking.

 [**664]  The first subsection, subsection (a), “applies only to 
the extent that the alleged negligence of the defendant [***9]  
exposes the injured person to a greater risk of harm than had 
existed previously.” (Citation and punctuation omitted; 
emphasis supplied.) Herrington v. Gaulden, 294 Ga. 285, 288 
(751 SE2d 813) (2013). Thus, “the mere failure to abate a 
hazardous condition — without making it worse — does not 
trigger the application of Section 324A (a).” Id. There is no 
evidence that Georgia Power worsened the allegedly 
hazardous condition of the highway by either exacerbating an 
existing hazard or creating a hazard where none had existed 
before. Thus, Section 324A (a) is inapplicable.

Glover's reliance on Section 324A (b) is similarly unavailing. 
This subsection only applies if the City owed Glover a duty, 
Georgia Power undertook to fulfill that same duty, and 
Georgia Power then failed to exercise reasonable care in the 
undertaking. That is not the case here.

Analyzing Glover's argument mandates an examination of the 
contours of the City's duty pertaining to the maintenance and 
lighting of its streets, so that we can determine whether 
Georgia Power undertook any such duty.6

The law is well settled in this State that a municipal 
corporation is bound to keep its streets and sidewalks in 
a reasonably safe condition for travel in the ordinary 
modes, by night as well as by day, and if it fails to do so, 
it is liable for damages [***10]  for injuries sustained in 

5 Georgia has “adopted [Section 324A] as an accurate statement of 
the common law.” (Citations omitted.) Herrington v. Gaulden, 294 
Ga. 285, 287 (751 SE2d 813) (2013).

6 Georgia Power contends that Glover may not raise issues regarding 
the City's duty because these were resolved in the trial court's order 
granting the City's motion for partial summary judgment, and Glover 
did not appeal that order. However, in its brief supporting its 
summary judgment motion, Georgia Power argued that the physical 
condition of the roadway provided no basis to impose a duty on 
either the City or Georgia Power, and the trial court ruled on this 
issue in its order granting Georgia Power's motion.
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consequence of such failure. But it is also undisputed 
that the decision whether to provide lighting on a 
particular city street is a discretionary function of a 
municipality. Such lighting is a discretionary act of the 
municipality, and for the exercise or failure to exercise 
such a power no right of action accrues.

(Citations and punctuation omitted.) Roquemore, supra, 274 
Ga. App. at 422.

 [*378] As an initial matter, Highway 520 is part of the state 
highway system. There is no evidence in the record that the 
portion of the highway where the incident occurred is part of 
the City's street system for municipal purposes, and we 
question whether the City “agreed to perform the necessary 
maintenance” of this portion of the highway so as to incur 
liability that can be imputed to Georgia Power. See OCGA § 
32-4-93 (b).

In any event, our Supreme Court has made clear that 
“[t]he keeping of a street in a condition reasonably safe for 
travel thereon has reference to its physical condition.” 
(Emphasis supplied.) Town of Fort Oglethorpe v. Phillips, 
224 Ga. 834, 837 (165 SE2d 141) (1968). It follows, 
therefore, that “the mere absence of an ordinary street light at 
a given point will not constitute such negligence as to render 
the city liable if the city otherwise has performed its 
obligation to keep the streets [***11]  safe and free from 
defects.” (Citation and punctuation omitted.) Roquemore, 
supra, 274 Ga. App. at 422. And, in the context of a 
municipality's duty to keep a street reasonably safe for travel, 
“[o]bstructions or defects in the streets … [mean] physical 
obstructions or defects.” (Emphasis supplied.) Phillips, supra, 
224 Ga. at 836. Thus, “[i]n those cases in which it is held that 
after a city has undertaken voluntarily to light its streets, a 
failure to do so might furnish a ground of liability, it will be 
found that the facts involved also some defect, obstruction, or 
excavation in the street.” (Emphasis supplied.) Quinn v. Ga. 
Power Co., 51 Ga. App. 291, 293 (180 SE 246) (1935).

In this case, the roadway contained no physical defects or 
obstructions, nor was it being excavated in any manner. The 
fact that pedestrians often cross the highway does not bear on 
the issue of the highway's physical condition. See, e.g., 
Phillips, supra, 224 Ga. at 837 (“The manner in which a 
highway of a city is used is a different thing  [**665]  from its 
quality and condition as a street.”); Estate of Flygare v. 
Ogden City, 2017 UT App 189, 405 P3d 970, 976 (II) (B) 
(Utah Ct. App. 2017) (neither the width of the street nor the 
volume of traffic constitutes a defect or unusual condition that 
would give rise to a duty to light the area).

Glover's continued assertion that the area was dark, however 
true that may be, also does not relate to the highway's 

physical [***12]  condition; darkness is merely the natural 
condition of the nighttime, not a physical defect in a street. 
See Roquemore, supra, 274 Ga. App. at 422 (“[N]either the 
absence of lights nor defective lights is in itself negligence.”) 
(citation, punctuation and emphasis omitted); Hayden v. 
Ward, 283 AD2d 942, 943, 723 N.Y.S.2d 788 (N.Y. 2001) 
(“allegation that the accident site was dark is insufficient to 
establish the existence of a duty to install street lighting on the 
Town”) (citation and punctuation omitted). Indeed, if a 
municipality were required to provide lighting in [*379]  
every area that is naturally dark at night, regardless of the 
physical condition of the street, that obligation could 
effectively erode the municipality's discretionary power to 
provide the lighting in the first place. Essentially, there was 
nothing about the physicality of the highway itself that the 
City would have been duty-bound to rectify by installing 
and/or maintaining streetlights. Absent such a duty on the part 
of the City, we cannot hold that Georgia Power's installation 
and/or maintenance of streetlights on the roadway in question 
created any duty to Glover under Section 324A (b).

Further, there is no evidence that Georgia Power, of its own 
accord, assumed any specific duty toward Glover or the 
general public. This is not a case in [***13]  which Georgia 
Power was informed of a malfunctioning light and then made 
a negligent repair. Compare Rust Intl. Corp. v. Greystone 
Power Corp., 133 F3d 1378, 1381 (II) (11th Cir. 1998) 
(holding that, under Section 324A (b), the utility company 
voluntarily assumed a specific duty to restore power to a 
traffic signal, negligently misdiagnosed the problem, and then 
failed to exercise reasonable care in making the repair).7

Although Glover cursorily mentions that the City relied on 
Georgia Power to properly design the lighting system, Section 
324A (c) is also inapplicable here. The type of reliance 
contemplated by Section 324A (c) is explained in the 
following Comment to the Restatement: “Where the reliance 
of the other … has induced him to forgo other remedies or 
precautions against such a risk, the harm results from the 
negligence as fully as if the actor had created the risk.” 
Restatement (Second) of Torts § 324A, Comment e. Glover 
has presented no evidence that the City was “induced to forgo 
other remedies or precautions” in reliance on Georgia Power's 
design of the lighting system. Additionally, the City clearly 
did not rely on Georgia Power to repair the supposedly 
malfunctioning light because the City never reported this 
issue to Georgia Power, and Georgia Power did not attempt a 

7 In fact, in Rust Intl. Corp., the Eleventh Circuit Court of Appeals 
was careful to distinguish this Court's Tollison decision from 
instances in which a party assumes a specific duty toward third 
persons to whom it would not otherwise owe any duty. Rust Intl. 
Corp., supra, 133 F3d at 1381 (II).
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repair. Compare Rust Intl. Corp., supra, 133 F3d at 1381 (II) 
(Fulton [***14]  County relied on utility company to restore 
power to traffic signal where it reported outage to the utility 
company and county was contractually prohibited from 
making the repair). We therefore conclude that Georgia 
Power is not liable to Glover pursuant to Section 324A (c) of 
the Restatement.

Lastly, we reject Glover's contention that this Court's recent 
decision in City of Atlanta v. Kovalcik, 329 Ga. App. 523 (765 
SE2d  [*380]  693) (2014), requires us to hold that Georgia 
Power owed Glover a duty. Kovalcik involved “the physical 
design” of a curb, in the form of a “concrete divider extending 
into the path of the regular turn lanes,” and several “curb 
strikes” against that concrete divider. Id. at 526-527 (1). In 
that case, we addressed the municipality's liability and 
determined that an absence of lighting could be considered as 
evidence of whether, under the “unusual circumstances” of 
the case, the intersection was being maintained in a 
reasonably safe condition. Id. But Kovalcik does not apply 
here. Indeed, Kovalcik is more akin to  [**666]  a line of 
cases in which there was some physical impediment that was 
either in or a part of the roadway, and evidence regarding 
inadequate lighting bore on whether the street was being 
maintained in a reasonably safe condition. See Barnum v. 
Martin, 135 Ga. App. 712, 716 (3) (219 SE2d 341) (1975) 
(road contained “sharp curve with reverse [***15]  super-
elevation” which forced cars off the road); City of Dublin v. 
Howell, 68 Ga. App. 463 (23 SE2d 177) (1942) (plaintiff 
stepped into “a hole or gully” in the street); Hall v. City 
Council of Augusta, 49 Ga. App. 77, 77-78 (3) (174 SE 172) 
(1934) (plaintiff fell over a six-inch metal pipe protruding 
from the sidewalk); Williams v. Mayor & Council of 
Washington, 142 Ga. 281, 285 (1) (82 SE 656) (1914) (city 
left “a deep cut in its street” so that the roadway was eight 
feet below the sidewalk).

This case involves no comparable physical issue with the 
highway. To the extent that the City may have requested the 
installation of streetlights in the area of the incident, this was 
a discretionary act, “and for the exercise or failure to exercise 
such a power no right of action accrues.” Roquemore, supra, 
274 Ga. App. at 422. Thus, even assuming an agency 
relationship between the City and Georgia Power, Glover 
could not maintain a viable negligence action against Georgia 
Power, and the trial court correctly granted summary 
judgment in Georgia Power's favor.

2. In light of our conclusion in Division 1, supra, we do not 
address Glover's remaining arguments challenging the trial 
court's grant of summary judgment to Georgia Power.

Judgment affirmed. Brown and Goss, JJ., concur.

End of Document
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On November 30, 2018, the Ohio Court of Appeals reversed a $28 million verdict that a jury had 
awarded to a widow for her husband’s death allegedly caused by an electrical-pole inspector’s 
alleged negligence. Jester v. Utilimap Corp., 116 N.E.3d 185 (Ohio Ct. App. 2018). 

In 2014, Keith Jester was working on a line crew for Duke Energy Ohio, Inc. (“Duke”), to 
remove an above-ground power line, when the pole that Jester was climbing broke below the 
ground line and caused him to fatally fall. Jester’s wife brought a wrongful-death action against 
Duke and Utilimap Corporation (“Utilimap”), the company Duke had hired in 2011 to inspect its 
poles. Experts at trial stated that if Utilimap had properly conducted its inspections, it would have 
found the pole rotted through. But according to records, Utilimap had been unable in 2011 to 
access the fatal pole, and the company did not remember at trial if they had communicated this to 
Duke. Because Duke had paid worker’s compensation benefits to Jester’s wife, the trial court 
dismissed Duke as a defendant in the case. And the trial court denied Utilimap’s attempt to defend 
itself by the “empty-chair defense”—treating Duke as an empty chair defendant at trial to argue 
that some portion of fault for the death should be attributed to it. As a result, a jury awarded Jester’s 
wife a $28 million verdict against Utilimap. 

The Ohio Court of Appeals, however, reversed the verdict because the trial court had erred 
in denying Utilimap’s empty-chair defense. The court found that Ohio law allows a jury to 
apportion fault among multiple actors, when they have each proximately caused the plaintiff’s 
harm. Thus, although Duke was no longer a defendant in the case, the jury should have been 
allowed to consider Duke’s contributory fault in Jester’s death as a method for calculating the 
percentage of damages attributable solely to Utilimap. Accordingly, the Court of Appeals reversed 
the verdict and remanded the case to the trial court for further proceedings.  
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Opinion

 [**187]  DETERS, Judge.

 [*P1]  Defendant-appellant Utilimap Corporation 
("Utilimap") appeals the almost $28-million judgment entered 
against it in this wrongful-death and survivorship lawsuit 
brought by plaintiff-appellee Christa Jester ("Plaintiff"), 
following the death of her husband, Keith Jester. Jester 
worked for Duke Energy Ohio, Inc., and he died after a 
wooden utility pole collapsed on him. Plaintiff sued 
defendants Duke Energy Ohio, Inc., and Duke Energy 
Business Services, LLC, (collectively "Duke Energy") and 
Utilimap, a company hired by Duke Energy to inspect utility 
poles, including the collapsed pole. Because we determine 
that [***3]  the trial court erred prior to trial in prohibiting 
Utilimap from arguing evidence of Duke Energy's fault to the 
jury, and because the trial court erred in denying Utilimap's 
request that the jury apportion fault to Duke Energy, we 
reverse the trial court's judgment and remand the matter for 
further proceedings.

I. INTRODUCTION
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A. Background Facts

 [*P2]  Duke Energy sought to remove a line of four utility 
poles on a farm in Warren County, Ohio, and replace the 
above-ground lines with an underground line. The poles were 
located inside private property, and the employees would not 
be able to reach the wires with a truck, so they would have to 
manually climb the poles. Jester, a senior lineman, 
volunteered to do the job and lead a training exercise in the 
process. Jester and the crew headed out to do the job in late 
February 2014. The crew removed the equipment from the 
first old pole and let down two electrical wires that had been 
hanging between the first and second poles. At this point a 
gap formed at the groundline at the base of the second pole. 
Prior to climbing, Jester's coworkers watched him sound test 
the pole with his hammer, and the pole sounded solid. Jester 
and another Duke Energy [***4]  groundsman began 
climbing the second pole, which stood 40 feet tall. While both 
men were on the pole, the pole broke below the groundline 
with Jester taking the brunt of the force of the falling pole. 
Jester died at the hospital from internal injuries.

 [*P3]  An investigation into the incident ensued, and Duke 
Energy determined that the pole had been severely decayed 
below the groundline. The subject pole should have been 
inspected for decay and underground rot approximately two 
and a half years before the incident, as part of a 2011 
inspection program, in which Duke Energy contracted 
Utilimap to inspect 30,000 poles in Southwest Ohio, including 
the subject pole; however, the subject pole was never 
inspected.

 [*P4]  The 2011 inspection program began in mid-2011 and 
required Utilimap to complete a detailed inspection, and in 
some cases treatment, of each and every pole. When a 
Utilimap inspector could not access a pole, Utilimap had to 
notify Duke Energy by phone, and then by email if the access 
issues could not be resolved. If a pole showed signs of decay, 
or if a pole had been previously treated for decay, an inspector 
had to conduct a groundline excavation of the pole, which 
meant digging around [***5]  the pole to a depth of 18 inches 
below the groundline. Given the unexpected number of poles 
that required a full, groundline excavation, Utilimap and Duke 
Energy had concerns about whether the contract could be 
completed by the target date of November 15, 2011. Utilimap 
transferred its inspectors from other parts of the country to 
Southwest Ohio to get the job done. Those inspectors had not 
been a part of the initial training session  [**188]  given by 
Duke Energy. In November 2011, Utilimap indicated that it 
had completed its inspections.

B. Procedure

 [*P5]  Plaintiff filed an action against Duke Energy and 
Utilimap. Plaintiff alleged that Duke Energy had a duty to 
ensure a safe workplace, and breached that duty because it 
failed to take steps to address inaccurate and incomplete 
inspection data from Utilimap and failed to inspect the pole. 
Plaintiff alleged that Utilimap was negligent in performing its 
inspection.

 [*P6]  During the course of discovery, Duke Energy 
produced a PowerPoint presentation that it had shown its 
employees following the incident. The presentation purported 
to outline factors that contributed to Jester's death, as 
uncovered in an investigation by Duke Energy's "root cause" 
team. The [***6]  PowerPoint acknowledged that Duke 
Energy's preclimb inspection standards, particularly in cold 
weather, had been "missing key content." Utilimap requested 
the final report and analysis of the root-cause team ("the RCA 
report"), as well as any underlying materials. Duke Energy 
refused to produce the RCA report, arguing that it was 
protected attorney work product. The trial court reviewed the 
RCA report in camera and denied Utilimap's motion to 
compel.

 [*P7]  Duke Energy also produced documents from an audit 
that it had conducted of Utilimap's performance under the 
contract. David Bosse, the project manager of the Utilimap 
contract, testified in his deposition that Duke Energy 
conducted a random audit of four percent of the 30,000 poles 
at the end of 2011 and the beginning of 2012. The audit 
revealed that some poles had not been inspected properly, and 
others had not been inspected at all because of problems 
accessing poles. Some of those poles were over 20 years old, 
which, under the Utilimap contract, would have required a 
below-ground inspection.

 [*P8]  At the close of discovery, Duke Energy moved for 
summary judgment, arguing that Plaintiff had received 
workers' compensation benefits, and no evidence [***7]  
existed to support an intentional-tort claim. Plaintiff opposed 
the motion, but also argued that in the event that the trial court 
granted Duke Energy's motions, Utilimap should be barred 
from raising the empty-chair defense provided under R.C. 
2307.23. Plaintiff also filed a motion in limine, and reiterated 
this argument. Utilimap moved for summary judgment, in part 
arguing that it could not be held liable for Jester's injuries as a 
matter of law because climbing a pole is an inherently 
dangerous activity.

 [*P9]  The trial court granted summary judgment to Duke 
Energy, finding that no genuine issue of material fact existed 
as to whether an intentional tort had been committed. The trial 
court denied summary judgment to Utilimap. The trial court 
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also granted Plaintiff's motion in limine/counter-motion for 
partial summary judgment and concluded that Utilimap was 
barred from raising the empty-chair defense at trial, because 
no evidence existed that Duke Energy had been negligent. 
With Duke Energy dismissed from the case, and Utilimap 
prohibited from arguing an empty-chair defense under R.C. 
2307.23, the case proceeded to a lengthy jury trial.

 [*P10]  At trial, Jason McWaters, the Utilimap inspector 
assigned to inspect the [***8]  subject pole, testified that he 
had attempted to inspect the pole in October 2011, but he 
could not access the pole because it was located in a field of 
crops on private property. Duke Energy required Utilimap 
inspectors to keep data on every pole, and so McWaters noted 
in a data spreadsheet that the pole's circumference was zero 
and he wrote "bean field" in the comments  [**189]  section. 
Neither McWaters, nor his supervisor, Grady Breece, could 
recall whether they had told Duke Energy that they could not 
access the pole, and neither Utilimap nor Duke Energy had 
kept records of their 2011 communications.

 [*P11]  Plaintiff presented expert testimony from a wood 
scientist who testified that Utilimap would have discovered 
rot in the subject pole beginning six inches below the 
groundline had it conducted an inspection of the pole in the 
fall of 2011. The pole would have been considered a priority 
pole.

 [*P12]  Utilimap argued that Jester had been trained by Duke 
Energy to look for green staining on a pole, which can be an 
indication of internal rot in a pole. Jester should have seen the 
green staining on the subject pole and investigated further by 
digging the ground out around the base of the pole. 
Plaintiff's [***9]  wood expert refuted the notion that green 
staining would be a warning sign to a lineman prior to 
climbing a pole. Utilimap also argued that Jester should have 
"guyed" the pole or created a support a system for the pole, 
once the lines were taken down and the pole began to lean.

 [*P13]  Utilimap renewed its request to have the jury 
apportion fault to Duke Energy, which the trial court denied. 
The jury determined that Jester was not negligent and 
determined that Utilimap was 100 percent negligent. The jury 
ultimately returned a verdict for Plaintiff for nearly $28 
million, including $24 million in noneconomic damages. 
After the disposition of post-trial motions, including 
Utilimap's motion for a new trial, the trial court entered 
judgment on the jury's verdict. Utilimap has appealed.

II. ANALYSIS

A. Assumption of the Risk

 [*P14]  We first address Utilimap's sixth assignment of error 
in which it argues that the trial court erred in denying 
Utilimap judgment as a matter of law, because pole climbing 
is an inherently dangerous activity and Jester assumed the risk 
of poll collapse, so that Utilimap owed no duty to Jester. An 
appellate court conducts a de novo review of issues of law, 
such as the application [***10]  of the doctrine of assumption 
of the risk. Cameron v. Univ. of Toledo, 2018-Ohio-979, 98 
N.E.3d 305, ¶ 46 (10th Dist.).

 [*P15]  Assumption of the risk is an affirmative defense to a 
negligence claim, and it occurs, in general terms, when a 
person consents to a known risk. Anderson v. Ceccardi, 6 
Ohio St.3d 110, 112, 6 Ohio B. 170, 451 N.E.2d 780 (1983). 
With the adoption of comparative negligence in Ohio, the 
Ohio Supreme Court in Anderson held that the defense of 
implied assumption of the risk merged with the defense of 
contributory negligence, except for express and primary 
assumption of the risk. Id. Express assumption of the risk 
occurs when a person expressly agrees not to hold another 
liable for negligence. Id. After Anderson, the Ohio legislature 
included express assumption of the risk within the definition 
of contributory fault, except in products-liability actions. See 
R.C. 2307.011(B).

 [*P16]  Primary assumption of the risk occurs in situations 
where a certain danger is "so inherent to the sport or activity 
that it cannot be eliminated." Horvath v. Ish, 134 Ohio St.3d 
48, 2012-Ohio-5333, 979 N.E.2d 1246, ¶ 19. With primary 
assumption of the risk, a defendant owes no duty to the 
injured person because of the nature of the activity, and not 
because of any action or inaction on the part of the defendant. 
Ferguson v. Cincinnati Gas & Elec. Co., 69 Ohio App.3d 
460, 462, 590 N.E.2d 1332 (1st Dist.1990). Because Jester 
 [**190]  did not contract to release Utilimap from liability, 
Utilimap must rely on primary assumption of the risk.

 [*P17]  Primary [***11]  assumption of risk requires a court 
to find "(1) the danger is ordinary to the activity, (2) it is 
common knowledge that the danger exists, and (3) the injury 
occurs as a result of the danger during the course of the 
activity." Cameron at ¶ 45. The Ohio Supreme Court has 
applied primary assumption of the risk to recreational pursuits 
and sporting activities. See id. at ¶ 42; Horvath at ¶ 18-19. 
Because assumption of the risk defeats a negligence claim, 
courts "must proceed with caution when contemplating 
whether primary assumption of risk completely bars a 
plaintiff's recovery." Gallagher v. Cleveland Browns Football 
Co., 74 Ohio St.3d 427, 432, 1996-Ohio-320, 659 N.E.2d 
1232 (1996).

 [*P18]  Utilimap argues that climbing a 40-year-old utility 
pole is inherently dangerous and urges us to follow a federal 
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district court case interpreting Ohio law, Thayer v. GTE 
North, Inc., N.D. Ohio No. 3:91-cv-07276-JWP (Dec. 23, 
1992). In Thayer, an independent contractor was injured when 
a rotted telephone pole collapsed on him. The contractor sued 
the company that owned the telephone pole. The district court 
determined under R.C. 4101.11 that the telephone company 
owed the contractor the same duty owed to that of an invitee. 
R.C. 4101.11 requires an employer to furnish a safe 
workplace to its employees and "frequenters." The 
duty [***12]  owed to frequenters under R.C. 4101.11, 
however, does not apply to an independent contractor 
engaged in inherently dangerous work, pursuant to Eicher v. 
U.S. Steel Corp., 32 Ohio St.3d 248, 512 N.E.2d 1165 (1987). 
The district court reasoned that pole collapse was a hazard 
inherently and necessarily present in pole climbing, so that the 
company owed no duty to the contractor under Eicher.

 [*P19]  Eicher deals with premises liability and an 
employer's duty to warn an independent contractor of 
hazardous conditions on the property of which the employer 
has knowledge but the contractor does not. Utilimap did not 
own or control the premises where Jester was injured and 
Jester was not an independent contractor. Therefore, the 
Eicher exception applied in Thayer cannot be used by 
Utilimap to defeat Plaintiff's negligence claim.

 [*P20]  Nor did Jester assume the risk of pole collapse under 
the doctrine of primary assumption of the risk. Because Jester 
was killed while working, not participating in a recreational or 
sporting activity, it is doubtful that the affirmative defense of 
primary assumption of the risk applies in this situation. See 
Cameron, 2018-Ohio-979, 98 N.E.3d 305, at ¶ 42; Horvath, 
134 Ohio St.3d 48, 2012-Ohio-5333, 979 N.E.2d 1246, at ¶ 
18-19. Even so, Utilimap has not shown that underground rot 
on a utility pole is the kind of danger "inherent" in utility 
work, such that it cannot be [***13]  eliminated. See Horvath 
at ¶ 19. Therefore, the trial court did not err in denying 
Utilimap judgment as a matter of law.

 [*P21]  We overrule Utilimap's sixth assignment of error.

B. The Empty-Chair Defense and an Immune Employer

 [*P22]  In its first assignment of error, Utilimap argues that 
the trial court erred in precluding the jury from apportioning 
any share of fault to Duke Energy as required under R.C. 
2307.23. Within this assignment of error, Utilimap also 
argues that the trial court erred in granting Plaintiff's counter-
motion for partial summary judgment/motion in limine, 
prohibiting Utilimap from arguing the empty-chair defense 
with regard to Duke Energy.

 [*P23]  [**191]   Ohio law provides for joint and several tort 

liability as well as apportionment of fault among tortfeasors. 
See R.C. 2307.22. R.C. 2307.22 provides in relevant part that:

(A) * * *[J]oint and several tort liability shall be 
determined as follows:

(1) In a tort action in which the trier of fact determines 
that two or more persons proximately caused the same 
injury or loss to person or property or the same wrongful 
death and in which the trier of fact determines that more 
than fifty per cent of the tortious conduct is attributable 
to one defendant, that defendant shall be jointly [***14]  
and severally liable in tort for all compensatory damages 
that represent economic loss.
(2) If division (A)(1) of this section is applicable, each 
defendant who is determined by the trier of fact to be 
legally responsible for the same injury or loss to person 
or property or the same wrongful death and to whom 
fifty per cent or less of the tortious conduct is attributable 
shall be liable to the plaintiff only for that defendant's 
proportionate share of the compensatory damages that 
represent economic loss. The proportionate share of a 
defendant shall be calculated by multiplying the total 
amount of the economic damages awarded to the 
plaintiff by the percentage of tortious conduct as 
determined pursuant to section 2307.23 of the Revised 
Code that is attributable to that defendant.
* * *

(C) In a tort action in which the trier of fact determines 
that two or more persons proximately caused the same 
injury or loss to person or property or the same wrongful 
death, each defendant who is determined by the trier of 
fact to be legally responsible for the same injury or loss 
to person or property or for the same wrongful death 
shall be liable to the plaintiff only for that defendant's 
proportionate share of the compensatory 
damages [***15]  that represent noneconomic loss. The 
proportionate share of a defendant shall be calculated by 
multiplying the total amount of the noneconomic 
damages awarded to the plaintiff by the percentage of 
tortious conduct as determined pursuant to section 
2307.23 of the Revised Code that is attributable to that 
defendant.

 [*P24]  R.C. 2307.23, known as the "empty-chair defense," 
provides that a jury in a jury action must answer 
interrogatories to specify the following:

(1) The percentage of tortious conduct that proximately 
caused the injury or loss to person or property or the 
wrongful death that is attributable to the plaintiff and to 
each party to the tort action from whom the plaintiff 
seeks recovery in this action;
(2) The percentage of tortious conduct that proximately 
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caused the injury or loss to person or property or the 
wrongful death that is attributable to each person from 
whom the plaintiff does not seek recovery in this action.

 [*P25]  R.C. 2307.23(C) provides

For purposes of division (A)(2) of this section, it is an 
affirmative defense for each party to the tort action from 
whom the plaintiff seeks recovery in this action that a 
specific percentage of the tortious conduct that 
proximately caused the injury or loss to person or 
property or the wrongful death [***16]  is attributable to 
one or more persons from whom the plaintiff does not 
seek recovery in this action. Any party to the tort action 
from whom the plaintiff seeks recovery in this action 
may raise an affirmative defense under this division at 
any time before the trial of the action.

 [*P26]  [**192]   "Persons from whom the plaintiff does not 
seek recovery in this action" under R.C. 2307.23(A)(2), 
includes, but is not limited to:

(1) Persons who have entered into a settlement 
agreement with the plaintiff;
(2) Persons whom the plaintiff has dismissed from the 
tort action without prejudice;
(3) Persons whom the plaintiff has dismissed from the 
tort action with prejudice;
(4) Persons who are not a party to the tort action whether 
or not that person was or could have been a party to the 
tort action if the name of the person has been disclosed 
prior to trial.

R.C. 2307.011(G).

 [*P27]  In her counter-motion for summary judgment, 
Plaintiff argued that R.C. 2307.23 could not apply to an 
employer's negligence, because an employer cannot be held 
liable for negligence with respect to an employee's injuries 
under Ohio's workers' compensation system. See R.C. 
4123.74. For this proposition, Plaintiff relied on Romig v. 
Baker Hi-Way Express, Inc., 5th Dist. Tuscarawas No. 
2011AP-o2-0008, 2012-Ohio-321 [***17] . In Romig, the 
defendant argued that the trial court erred by refusing to 
introduce evidence of the injured person's employer's 
negligence and by refusing to allow the defendant to argue the 
empty-chair defense. The Romig court applied rules of 
statutory construction and determined that it could not 
reconcile R.C. 2307.23 with the workers' compensation 
scheme. The court reasoned that employer negligence does 
not exist, because the workers' compensation system provides 
the employee's exclusive remedy. Thus, the Romig court 
affirmed the trial court's refusal to allow the defendant to 
argue the empty-chair defense under R.C. 2307.23 with 
respect to the injured's employer.

 [*P28]  We disagree with the analysis in Romig. The plain 
language of R.C. 2307.23 allows for a jury determination of 
fault among parties and nonparties. R.C. 2307.23 and 
2307.011(G). A nonparty to a negligence action could include 
an employer entitled to workers' compensation immunity. The 
Eighth Appellate District has also declined to follow Romig, 
determining that R.C. 2307.23 is unambiguous, and that an 
immune employer can be included in apportionment under 
R.C. 2307.23. See Root v. Stahl Scott Fetzer Co., 2017-Ohio-
8398, 88 N.E.3d 980, ¶ 80 (8th Dist.); Fisher v. Beazer E., 
Inc., 8th Dist. Cuyahoga No. 99662, 2013-Ohio-5251, ¶ 38 
("R.C. 2307.23 requires a jury to consider the percentage of 
tortious conduct attributable to each person who proximately 
caused the injury [***18]  or loss, regardless of whether the 
plaintiff is seeking recovery or is able to seek recovery from 
that person."). As noted by the Eighth District, allowing for 
apportionment of fault to an employer is consistent with the 
purpose of the apportionment statute "to ensure that no 
defendant pays more than its fair share of plaintiff's 
damages." Root at ¶ 78.

 [*P29]  Plaintiff abandons its reliance on Romig on appeal. 
Therefore, we determine that a defendant can raise the empty-
chair defense with respect to an injured's employer under R.C. 
2307.23, and a jury can apportion fault to that employer under 
R.C. 2307.23. The question becomes then whether, in this 
case, Duke Energy acted tortiously, and whether those actions 
proximately caused Jester's death. See R.C. 2307.23.

C. Evidence of Duke Energy's Fault

 [*P30]  R.C. 2307.23(A) and (C) contain the phrase "tortious 
conduct that proximately caused the injury or loss." In 
determining whether a person's conduct is tortious,  [**193]  
the first step is whether that person owes the plaintiff a duty. 
Visintine & Co. v. New York, C. & St. L. R. Co., 169 Ohio St. 
505, 510, 160 N.E.2d 311 (1959). Plaintiff argues in her 
appellate brief that Duke Energy had no duty to supervise 
Utilimap, an independent contractor, under the contract or 
common law. The issue of duty in this case is not what duty 
Duke Energy owed to Utilimap, [***19]  but what duty Duke 
Energy owed to Jester, its employee, and consequently to 
Plaintiff. Plaintiff's amended complaint asserts that Duke 
Energy had a nondelegable duty to ensure a safe workplace 
for Jester. See R.C. 4101.11.

 [*P31]  In Plaintiff's motion prior to trial, Plaintiff argued 
that Utilimap should be barred from arguing the empty-chair 
defense because Duke Energy had no obligation under the 
2011 Utilimap contract to review the inspection data from 
Utilimap, and no evidence existed to show that Duke Energy 
had acted unreasonably. The trial court agreed with Plaintiff 
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and determined that the jury could not apportion fault to Duke 
Energy under R.C. 2307.23, because Utilimap had not pointed 
to any evidence in the record of Duke Energy's negligence.

 [*P32]  Whether an alleged tortfeasor is the proximate cause 
of an injury can be determined as a matter of law in some 
instances. Reese v. Minor, 2 Ohio App.3d 440, 441, 2 Ohio B. 
534, 442 N.E.2d 782, 783 (1st Dist.1981), citing Ornella v. 
Robertson, 14 Ohio St.2d 144, 237 N.E.2d 140 (1968). It 
follows then that where no reasonable juror could find an 
alleged tortfeasor at fault, the jury should not be instructed to 
apportion fault to that person or entity under R.C. 2307.23. 
Conversely, where reasonable minds could differ as to 
whether an alleged tortfeasor's actions or omissions 
proximately caused the plaintiff's injury, negligence [***20]  
in that case is an issue to be determined by the trier of fact. 
Simmers v. Bentley Constr. Co., 64 Ohio St.3d 642, 646, 
1992-Ohio-42, 597 N.E.2d 504 (1992); see O'Day v. Webb, 
29 Ohio St.2d 215, 220, 280 N.E.2d 896 (1972) ("It is 
uncontestably the duty of a trial court to submit an essential 
issue to the jury when there is sufficient evidence, if believed, 
relating to that issue to permit reasonable minds to reach 
different conclusions on that issue."). Where a reasonable 
juror could find an alleged tortfeasor negligent, the jury must 
be allowed to consider that tortfeasor's fault in accordance 
with R.C. 2307.23.

 [*P33]  In response to Duke Energy's motion for summary 
judgment on Plaintiff's intentional-tort claims, Plaintiff argued 
that Duke Energy acted negligently and should be held liable, 
in part, for Jester's death. Plaintiff cited to evidence from a 
2011 Duke Energy project manager, David Bosse, and 
documents produced by Duke Energy in discovery, which 
showed that Duke Energy had performed a random audit of 
Utilimap's performance under the 2011 contract. Duke Energy 
completed the audit in early 2012, and it included four percent 
of the 30,000 poles subject to the 2011 contract. The audit 
documents showed that 20 poles had not been properly 
inspected, including five poles assigned to Jason McWaters—
the inspector assigned to the subject pole. The [***21]  audit 
revealed that some poles had not been inspected at all because 
of access issues, such as vegetation.

 [*P34]  Bosse conceded that the data Duke Energy received 
from Utilimap showed that the subject pole had not been 
inspected. After Duke Energy's audit uncovered uninspected 
poles, Bosse could not recall whether Duke Energy had 
further investigated any of those poles. At trial, Utilimap's 
counsel cross-examined Bosse regarding the audits and the 
inspection data.

 [*P35]  Plaintiff argues that whether Duke Energy should 
have reviewed the  [**194]  data it received from Utilimap 

requires expert testimony, because it is beyond the scope of 
laypersons. Whether Duke Energy should have reviewed the 
data is not the issue—Duke Energy did review portions of the 
data in its audit. What Duke Energy should have done 
following its review of Utilimap's inspection data is a 
question for the jury. Because the purpose of the 2011 
Utilimap contract was to identify decaying or rotted utility 
poles, a reasonable juror could conclude that once Duke 
Energy had completed its audit in 2012 and uncovered poles 
that had not been inspected, it should have taken a further 
review of the inspection data it received from Utilimap, 
prior [***22]  to Jester's death in 2014. A reasonable juror 
could also conclude that had Duke Energy undertaken further 
review of the inspection data it had received from Utilimap, it 
would have discovered the underground rot in the subject 
pole, as Plaintiff's expert testified.

 [*P36]  Other evidence in the record would also lead a 
reasonable juror to conclude that Duke Energy was at fault, 
including that on the day of Jester's death, the temperature 
was well below freezing, and that Duke Energy had not 
adequately trained its linemen with regard to inspecting a pole 
in freezing conditions. Furthermore, in the aftermath of 
Jester's death, OSHA cited Duke Energy for various 
violations of OSHA rules, and Duke Energy later settled with 
OSHA.

 [*P37]  From this evidence, reasonable minds could differ as 
to whether Duke Energy's actions or inactions proximately 
caused Jester's injuries. Therefore, the trial court erred in 
granting summary judgment to Plaintiff with respect to 
Utilimap's empty-chair defense. It follows then that the trial 
court also erred in denying Utilimap's requests to include 
Duke Energy on the jury interrogatories and verdict form 
under R.C. 2307.23. Because the jury could have apportioned 
some fault to Duke [***23]  Energy had Utilimap been able 
to fully present its empty-chair defense and had the trial court 
granted Utilimap's repeated requests to include Duke Energy 
in the apportionment of fault, we cannot say that the trial 
court's errors were harmless, and therefore, a new trial is 
warranted. See Civ.R. 61.

 [*P38]  We sustain the first assignment of error.

D. The Remaining Assignments of Error are Moot

 [*P39]  In its second assignment of error, Utilimap argues 
that the trial court erred in excluding the RCA PowerPoint at 
trial. Related to its second assignment of error, Utilimap 
argues, is its third assignment of error, asserting that the trial 
court erred in denying its motion to compel the RCA report 
and underlying supporting materials. Utilimap argues that the 
trial court's errors with respect to the RCA PowerPoint and 
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motion to compel compromised Utilimap's ability to try its 
case. Utilimap's fourth assignment of error asserts error in the 
trial court's failure to order a new trial based on an excessive 
damage award, and Utilimap's fifth assignment of error 
asserts error in the trial court's failure to order a new trial 
based upon irregularities in the proceeding.

 [*P40]  Because we have determined that the trial 
court [***24]  erred in granting summary judgment to 
Plaintiff on Utilimap's empty-chair defense, that the jury 
should have been able to apportion fault to Duke Energy, and 
that therefore a new trial is warranted, Utilimap's remaining 
assignments of error are moot, and we decline to address 
them. See App.R. 12(A)(1)(c).

III. CONCLUSION

 [*P41]  In conclusion, a defendant can raise the empty-chair 
defense with  [**195]  respect to an injured's employer under 
R.C. 2307.23, and a jury can apportion fault to that employer 
under R.C. 2307.23, even if that employer is entitled to 
immunity under the workers' compensation statutes. Because 
a reasonable juror could have found the immune employer 
Duke Energy negligent in regards to Jester's death, the 
defendant Utilimap should have been able to present evidence 
of Duke Energy's tortious conduct to the jury, and the jury 
should have been instructed to apportion fault among 
Utilimap, Duke Energy, and Jester, in accordance with R.C. 
2307.23. The trial court erred in prohibiting Utilimap from 
presenting its empty-chair defense with respect to Duke 
Energy. We sustain Utilimap's first assignment of error, 
reverse the trial court's judgment, and remand the cause for 
further proceedings.

Judgment reversed and cause remanded.

MOCK, P.J., and [***25]  BROGAN, J., concur.

JAMES A. BROGAN, retired, of the Second Appellate District, 
sitting by assignment.

End of Document
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On March 20, 2019, the Wisconsin Court of Appeals found that once-private roads had been 
dedicated to the public trust, so that by placing its infrastructure across those roads, an electric 
utility company had not caused an inverse condemnation. Leith Holdings, LLC v. Wis. Power & 
Light Co., 927 N.W.2d 920 (Wis. Ct. App. 2019). 

In 2014, Leith Holdings, LLC (“Leith”) discovered electrical transformers and power lines 
laid across roads within its private property. Leith sued Wisconsin Power & Light Company 
(“WPLC”) for compensation on the theory that WPLC had taken private roads for a public use. In 
defense, WPLC claimed that its actions could not have caused an inverse condemnation because 
Leith no longer owned the roads at issue. Instead, Leith had dedicated them to the public trust. 

The Wisconsin Court of Appeals agreed with WPLC’s defense. In an 1894 recorded plat, 
Leith had expressed its intention to dedicate the roads within its private land to the public trust. 
Therefore, WPLC could not have inversely condemned Leith’s roads in 2014 because the public, 
rather than Leith, owned them.  
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purposes specified in WIS. STAT. RULE 809.23(3).

P1 PER CURIAM. Leith Holdings, LLC appeals from a 
circuit court order granting summary judgment to Wisconsin 
Power & Light Company (WP&L). Leith claimed that WP&L 
inversely condemned its property by placing utility 
infrastructure (electric transformers and power lines) on what 
Leith claimed were private roads on its property. We agree 
with the circuit court that WP&L's utility infrastructure was 
placed on public roads as shown in an 1894 recorded plat 
because that plat made a statutory dedication to the public of 
the roads at issue. We affirm.

P2 The facts are essentially undisputed. Leith's property is 
located in the Village of Williams Bay. In 2013, Leith 
recorded a deed to eight of fourteen lots in Hanson's Addition 
to Williams Bay. Hanson's Addition was created by a plat 
recorded on March 26, 1894 (the 1894 Plat). Leith's deed also 
purported to convey areas on the plat identified as Bay [*2]  
View Avenue, the eastern thirty-three feet of Hanson Street, 

and an alley (collectively "the roads"). In March 2014, Leith 
discovered that WP&L had placed electric transformers and 
power lines on the roads. The dispute focuses on whether the 
roads were dedicated to the public by the 1894 plat or were 
private property included within the 2013 conveyance to Leith 
and upon which WP&L could not place utility infrastructure 
without recognizing Leith's private property rights.

P3 On summary judgment, the circuit court agreed with 
WP&L that the 1894 plat dedicated the roads to the public. 
The court concluded that the 1894 plat substantially complied 
with the applicable statutes and demonstrated the requisite 
intent to dedicate the roads to the public. Leith appeals.

P4 We review the circuit court's grant of summary judgment 
de novo, and we apply the same methodology employed by 
the circuit court. Brownelli v. McCaughtry, 182 Wis. 2d 367, 
372, 514 N.W.2d 48 (Ct. App. 1994). "We independently 
examine the record to determine whether any genuine issue of 
material fact exists and whether the moving party is entitled to 
judgment as a matter of law." Streff v. Town of Delafield, 
190 Wis. 2d 348, 353, 526 N.W.2d 822 (Ct. App. 1994).

P5 As stated, the material facts are essentially undisputed. We 
turn to the legal significance of the 1894 plat. The 
interpretation [*3]  of a written instrument presents a question 
of law that we decide independently of the circuit court. Cohn 
v. Town of Randall, 2001 WI App 176, ¶5, 247 Wis. 2d 118, 
633 N.W.2d 674. As a threshold matter, we note that Leith 
concedes that the 1894 plat is not defective. Therefore, the 
issue is whether the recorded plat was sufficient to make a 
statutory dedication of the roads.

P6 Roads can be dedicated for public purposes. Id., ¶6. 
"'Dedication is defined to be the act of giving or devoting 
property to some proper object, in such a way as to conclude 
the owner.'" Id. (citation omitted). "Statutory dedication 
consists in whatever conduct is prescribed by statute, which 
usually requires the execution and filing of a plat in 
accordance with local law." Id.

P7 WISCONSIN STAT. § 2263 (1889)1 applied to the 1894 plat. 

1 All references to the Wisconsin Statutes are to the 1889 version 
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That statute provided:

When any map shall have been made, certified, signed, 
acknowledged and recorded as above in this chapter 
prescribed, every donation or grant to the public or any 
individual or individuals, religious society or societies, 
or to any corporation, marked or noted as such, on said 
plat or map, shall be deemed in law and in equity a 
sufficient conveyance to vest the fee simple of all such 
parcel or parcels of land as are therein expressed, and 
shall be considered [*4]  to all intents and purposes, a 
general warranty against such donor or donors, their 
heirs and representatives, to the said donee or donees, 
grantee or grantees, for his, her or their use, for the uses 
and purposes therein expressed and intended, and no 
other use or purpose whatever; and the land intended to 
be for the streets, alleys, ways, commons or other public 
uses as designated on said plat, shall be held in the 
corporate name of the town, city or village in which such 
plat is situated, in trust to and for the uses and purposes 
set forth, expressed and intended. Such map or the record 
thereof, or a certified copy of such record, shall be 
presumptive evidence of the truth of the facts therein 
stated in accordance with the provisions of this chapter.

P8 As stated, the parties agree that the 1894 plat complied 
with the statutes in effect at the time it was filed with regard 
to its required content and the manner in which it was 
recorded. WIS. STAT. §§ 2260-2261. The plat was 
accompanied by the required certificate of the surveyor. 
Section 2261. The 1894 plat identifies what is now Geneva 
Street as a public highway.2 The plat does not further describe 
as either public or private the other roads appearing upon the 
plat. [*5]  Leith argues that the foregoing was insufficient to 
work a statutory dedication of the roads. We agree with the 
circuit court and WP&L that the foregoing was sufficient to 
work a statutory dedication.

P9 We have considered the extensive briefing in this appeal.3 
The following cases lead us to conclude that the roads 
appearing on the 1894 plat were statutorily dedicated to the 
public: McKenzie v. Haines, 123 Wis. 557, 102 N.W. 33 
(1905), City of Superior v. Northwestern Fuel Co., 164 Wis. 

unless otherwise noted.

2 In the plat, the public highway is denominated "Williams Bay and 
Lake Geneva Public Highway."

3 We have considered all of the arguments in the briefs. However, we 
only discuss those arguments necessary to our decision. See State v. 
Waste Mgmt. of Wis., Inc., 81 Wis. 2d 555, 564, 261 N.W.2d 147 
(1978) (we are not bound to the manner in which the parties have 
structured or framed the issues). Arguments not mentioned or 
discussed are deemed rejected. Id.

631, 161 N.W. 9 (1917), and Cohn.

P10 In McKenzie, the issue was whether the property owner 
demonstrated via a deed an intent to dedicate a street for 
public use. McKenzie, 123 Wis. at 560-61. No plat was 
involved. Nevertheless, in discussing the manner in which a 
public highway can be created, the court observed that "[a] 
public highway may be created by the making and recording 
of a plat, in conformity with ch. 101, Stats. 1898, with the 
highway or street indicated thereon, and when this is done no 
act on the part of the public is necessary to make it a public 
highway." Id. at 560 (citing WIS. STAT. § 2263).

P11 In Superior, the court determined that the plat and 
surveyor's certificate, taken together, constituted compliance 
with the statute governing statutory dedication. §§ 2260-61). 
Superior, 164 Wis. at 639-40 (discussing WIS. STAT.

P12 The 1894 plat complied with the statutes [*6]  in effect at 
the time it was filed. Id. The recorded 1894 plat indicated the 
plat creator's intent or "animus dedicandi"4 to dedicate public 
roads and signifies the Village of Williams Bay's acceptance 
of the dedicated roads. Cohn, 247 Wis. 2d 118, ¶6 ("Intent to 
dedicate to the public use is an essential component of ... 
statutory ... dedication, since the municipality cannot accept 
that which is not offered in the first instance."). The plat, 
having been made and recorded with the roads indicated, 
worked a statutory dedication of the roads. McKenzie, 123 
Wis. at 560.

P13 We find further support for our conclusion that the 1894 
plat worked a statutory dedication in the fact that the plat was 
recorded in the register of deeds. Recording the plat gave 
notice to the public of matters affecting the land. See Pulera 
v. Town of Richmond, 2017 WI 61, ¶25, 375 Wis. 2d 676, 
896 N.W.2d 342.

P14 Leith argues that the unlabeled roads on the plat cannot 
be deemed dedicated to the public.5 The presence or absence 
of a label on the roads is not dispositive. The statutory 
dedication only required compliance with WIS. STAT. §§ 
2260-2263. Superior, 164 Wis. at 639-40; McKenzie, 123 
Wis. at 560. By designating roads on the 1894 plat and 
recording the plat and the surveyor's certificate, the plat 
maker made a statutory dedication of the roads.

P15 Leith claims that its deed included [*7]  the eastern 

4 Eastland v. Fogo, 66 Wis. 133, 135, 27 N.W. 159, 28 N.W. 143 
(1886).

5 As stated in footnote 2, one road on the 1894 plat is labeled a public 
highway. The other roads are not labeled either private or public on 
the plat.

2019 Wisc. App. LEXIS 155, *3
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thirty-three feet of Hanson Street. Hanson Street appears on 
the 1894 plat. Our holding that the 1894 plat worked a 
statutory dedication of the roads appearing on the plat 
disposes of this claim.

P16 The status of the 1894 plat has not changed since it was 
filed. The plat worked a statutory dedication to the public of 
the roads identified on it. We affirm the circuit court's 
dismissal of Leith's claims against WP&L arising out of 
Leith's erroneous view that the roads were private property 
subject to a conveyance by deed.

By the Court.—Order affirmed.

This opinion will not be published. See WIS. STAT. RULE 
809.23(1)(b)5.

End of Document
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On June 3, 2019, the Supreme Court of Georgia upheld an indemnity provision in a utility 
easement, finding it did not violate state law and, thus, was not void as against public policy. 
Milliken & Co. v. Ga. Power Co., 829 S.E.2d 111 (Ga. 2019). 

In 1989, Georgia Power Company (“GPC”), an electric-utility company, formed an 
easement agreement with Milliken and Company (“Milliken”) to serve electricity to Milliken’s 
manufacturing plant. The agreement included an indemnity provision that stated, “[GPC] shall 
hold Milliken harmless from any damages to property or persons (including death), or both, which 
result from [GPC’s] construction, operation, or maintenance of its facilities on said easement areas 
herein granted.” Thus, when a small business jet crashed into a GPC transmission pole on 
Milliken’s property in 2013, and the plane’s occupants sued GPS and Milliken, Milliken alleged 
that GPC was required to indemnify Milliken for any damages. But a trial court rejected this 
argument because it viewed the indemnity provision as a covenant not to sue that violated state 
law. 

The Supreme Court of Georgia, however, upheld the indemnity provision and found it 
enforceable against the GPC. Although state law prohibited contract provisions that indemnified a 
party against liability for which it was solely responsible, the provision in this case was different 
because it indemnified Milliken from damages for which it was jointly responsible with GPC. And 
the interests of upholding a fairly negotiated contract outweighed other policy considerations, the 
court found. Accordingly, the Supreme Court reversed the trial court and found GPC must 
indemnify Milliken for damages in this case.  
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Opinion

WARREN, Justice.

In 2013, a small business jet crashed into a Georgia Power 
Company transmission pole on Milliken & Company's 
property near the Thomson-McDuffie Regional Airport in 
Thomson, Georgia. The two pilots were injured and the five 
passengers died. In the wake of the crash, the pilots and the 
families of the deceased passengers filed a total of seven 
lawsuits against multiple defendants, including Georgia 
Power and Milliken. The complaints in those seven suits 
alleged that a transmission pole located on Milliken's property 
was negligently erected and maintained within the airport's 
protected airspace. The record evidence shows that Georgia 
Power constructed the transmission pole on Milliken's 
property for the purpose of providing electricity to Milliken's 
manufacturing-plant expansion, and that the pole was 

constructed pursuant to a 1989 Easement between Georgia 
Power and Milliken. In each of the seven suits, Milliken filed 
identical cross-claims against Georgia Power, alleging that 
Georgia Power was contractually obligated to indemnify 
Milliken “for all sums that Plaintiffs may recover from 
Milliken” [*2]  under Paragraph 12 of the 1989 Easement, 
which provides:

[Georgia Power] Company, its successors or assigns 
shall hold [Milliken], its successors or assigns harmless 
from any damages to property or persons (including 
death), or both, which result from [Georgia Power] 
Company's construction, operation or maintenance of its 
facilities on said easement areas herein granted.

Georgia Power moved for summary judgment on the cross-
claims. The trial court granted summary judgment to Georgia 
Power in all seven actions, reasoning that Paragraph 12 of the 
1989 Easement operates as a covenant not to sue, rather than 
as an indemnity agreement, because it “nowhere contains the 
word ‘indemnity’ ” and “it is not so comprehensive regarding 
protection from liability.” All seven cases were appealed to 
the Court of Appeals.1

Case No. S18G0876

The Court of Appeals affirmed the trial court's grant of 
summary judgment in favor of Georgia Power in the six cases 
underlying our Case No. S18G0876. Milliken & Co. v. Ga. 
Power Co., 344 Ga. App. 560 (811 SE2d 58) (2018). In its 
opinion, the Court of Appeals did not rely on the trial court's 
rationale that the 1989 Easement provision was a covenant 
not to sue. Id. at 564. Instead, employing a “right for any 
reason” approach, it held that [*3]  the provision was an 
indemnity agreement and affirmed the trial court by applying 
Georgia's anti-indemnity statute, OCGA § 13-8-2 (b), to 
determine that Paragraph 12 of the Easement was “void as 
against public policy” — a theory argued before the trial court 

1 Six of the seven cases were consolidated on appeal and underlie our 
Case No. S18G0876. The remaining case had been dismissed and 
refiled below, which led to a trial court order disposing of that case 
later than the other cases (although the order did so for the same 
reasons). As a result, that case was appealed after a new term of the 
Court of Appeals had begun and is the sole case underlying our Case 
No. S18G1107, which we discuss at the end of this opinion.
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but not argued or briefed before the Court of Appeals. 
Milliken & Co., 344 Ga. at 562-564. To support its holding, 
the Court of Appeals quoted the pleadings filed in support of 
Milliken's cross-claims, which alleged that “Georgia Power is 
contractually liable to Milliken ‘for all sums that Plaintiffs 
may recover from Milliken.’ ” Id. at 561 (emphasis supplied). 
Reasoning that “Milliken's cross-claims against Georgia 
Power are necessarily based on the contention that the 
easement provision at issue makes Georgia Power 
contractually liable to indemnify Milliken for any damages 
that the plaintiffs recover against Milliken caused solely by 
Milliken's negligence,” id. at 564, the Court of Appeals 
concluded that “assuming the easement provision requires the 
contractual indemnity alleged in Milliken's cross-claims, the 
provision makes Georgia Power liable to indemnify Milliken 
for damages caused solely by Milliken's negligence and is 
void and unenforceable as against public policy as provided in 
OCGA § 13-8-2 (b).” Id. (emphasis [*4]  supplied).

We granted Milliken's petition for certiorari and posed a 
single question: Did the Court of Appeals err in its 
construction and application of OCGA § 13-8-2 (b)? Because 
our answer to that question is yes, we vacate the Court of 
Appeals' judgment and remand the case for the Court of 
Appeals to consider, in the first instance, the trial court's 
rationale for granting Georgia Power's motions for summary 
judgment and any other arguments properly before the Court 
of Appeals.

1. On appeal from a grant of summary judgment, we review 
legal questions de novo and review the evidence in the light 
most favorable to the nonmoving party to determine whether 
there is a genuine issue of material fact. Barnett v. Caldwell, 
302 Ga. 845, 845-846 (809 SE2d 813) (2018).

“As a general rule[,] a party may contract away liability to the 
other party for the consequences of his own negligence 
without contravening public policy, except when such 
agreement is prohibited by statute.” Lanier at McEver v. 
Planners and Engineers Collaborative, 284 Ga. 204, 205 (663 
SE2d 240) (2008) (citation and punctuation omitted). When 
the easement at issue here was executed, OCGA § 13-8-2 (b) 
provided one such public-policy limitation:

A covenant, promise, agreement, or understanding in 
or in connection with or collateral to a contract or 
agreement relative to the construction, alteration, repair, 
or maintenance [*5]  of a building structure, 
appurtenances, and appliances, including moving, 
demolition, and excavating connected therewith, 
purporting to indemnify or hold harmless the promisee 
against liability for damages arising out of bodily injury 
to persons or damage to property caused by or resulting 

from the sole negligence of the promisee, his agents or 
employees, or indemnitee is against public policy and is 
void and unenforceable … .

(Emphasis supplied.)2 In analyzing the text of OCGA § 13-8-
2 (b), we have explained that an indemnification provision is 
void if it “(1) relate[s] in some way to a contract for 
‘construction, alteration, repair, or maintenance’ of certain 
property and (2) promise[s] to indemnify a party for damages 
arising from that own party's sole negligence.” Kennedy Dev. 
Co. v. Camp, 290 Ga. 257, 259 (719 SE2d 442) (2011) 
(emphasis supplied).3

(a) Against this backdrop, we turn to the 1989 Easement and 
evaluate it under former OCGA § 13-8-2 (b). With respect to 
the first of the two conditions contained in former OCGA § 
13-8-2 (b), the 1989 Easement that contains Paragraph 12 also 
gave Georgia Power a right of way to

construct, erect, install, operate, maintain, inspect, 
reconstruct, repair, rebuild, renew and replace thereon a 
substation and overhead and underground electric [*6]  
transmission, distribution and communication lines, with 
necessary or convenient towers, frames, poles, wires, 
manholes, conduits, transformers, switches, breakers and 
communication equipment, with the necessary wires, 
fixtures, appliances, protective wires and devices, 
buildings, sewers, drains, fences and other facilities in 
connection therewith … . including the right … to clear, 
grade, fill, excavate, ditch and drain said substation 
tract[.]

This language relates “to the construction, alteration, repair, 
or maintenance of a building structure, appurtenances, and 
appliances, including moving, demolition, and excavating 
connected therewith.” Former OCGA § 13-8-2 (b). See, e.g., 
Newton's Crest Homeowners' Assn. v. Camp, 306 Ga. App. 
207, 216 (702 SE2d 41) (2010) (first condition met where 
“[a]lthough [indemnitor] did not actually construct any 
buildings on the subdivision property, its work on the 
property consisted of, among other things, clear-cutting and 
grading the land, installing utility lines, and putting in 
streets”); see also Kennedy, 290 Ga. at 259 (noting that with 
respect to the first condition, Georgia courts have 
“consistently construed” the statute “broadly”). Moreover, 
Milliken admits that the 1989 Easement was requested in 

2 Several amendments that are not relevant to our decision have been 
made to OCGA § 13-8-2 (b) over the years.

3 In Kennedy, we analyzed another version of OCGA § 13-8-2 (b), 
but given that former OCGA § 13-8-2 (b) is materially the same, the 
analysis in Kennedy also applies here.
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order to provide the electricity needed to facilitate Milliken's 
own construction [*7]  of an addition to its new 
manufacturing plant in 1989. In other words, it is “relative to 
the construction, alteration, repair, or maintenance of a 
building structure, appurtenances, and appliances,” as the 
statute requires. Given that Georgia courts have “consistently 
construed” OCGA § 13-8-2 (b) “broadly,” we conclude that 
the terms of the 1989 Easement satisfy the first condition of 
former OCGA § 13-8-2 (b).

(b) The question then becomes whether Paragraph 12 — i.e., 
the indemnity provision in the 1989 Easement — satisfies the 
second condition contained in former OCGA § 13-8-2 (b). 
The statute prohibits “covenant[s], promise[s], or 
understanding[s]” made in connection with, or collateral to, 
contracts or agreements satisfying the first condition and 
“purporting to indemnify or hold harmless the promisee 
against liability for damages arising out of bodily injury to 
persons or damage to property caused by or resulting from the 
sole negligence of the promisee, his agents or employees, or 
indemnitee.” Former OCGA § 13-8-2 (b) (emphasis supplied). 
In contrast to the statute, (1) the plain terms of Paragraph 12 
require Georgia Power to hold Milliken harmless from 
“any damages to property or persons … which result from 
[Georgia Power] Company's construction, [*8]  operation or 
maintenance of its facilities on said easement areas herein 
granted.” (Emphasis supplied.) Paragraph 12, then, 
indemnifies Milliken for damages resulting from Georgia 
Power's acts or omissions, whereas the statute would prohibit 
an agreement that provides indemnity for damages resulting 
from Milliken's sole negligence. In short, Paragraph 12, and 
thus the 1989 Easement, do not do that which the statute 
prohibits.

Looking beyond the plain terms of the indemnity provision 
and relying on the Court of Appeals' reasoning below, 
Georgia Power argues that Paragraph 12 is void under OCGA 
§ 13-8-2 (b) because “as set forth in Milliken's cross-claims, 
Milliken sought indemnification from Georgia power for 
‘all sums that Plaintiff may recover from Milliken.’ ” See 
Milliken & Co., 344 Ga. App. at 561-562.4 To support this 

4 To the extent Georgia Power looks to the plain terms of Paragraph 
12, its primary argument is that the “any damage to property or 
person” language contained in that provision violates former OCGA 
§ 13-8-2 (b) — but only when that language is read “in conjunction 
with” the language of Milliken's cross-claims. For the reasons 
described below, that reading is no different than analyzing the text 
of Paragraph 12 alone.

Georgia Power also argues that the phrase “any damages” in 
Paragraph 12 is an “all or nothing proposition” and therefore violates 
former OCGA § 13-8-2 (b). Citing Frazer v. City of Albany, 245 Ga. 
399 (265 SE2d 581) (1980), Georgia Power argues that even if 

argument, Georgia Power cites cases holding that indemnity 
provisions purporting to indemnify an indemnitee's sole 
negligence are invalid under OCGA § 13-8-2 (b). See, e.g., 
Kennedy, 290 Ga. at 258 (indemnity for “any and all … debts, 
claims, actions, damages, judgments or costs … related to the 
construction, maintenance, repair, or operation” of project, 
without limitation based on who is at fault (punctuation 
omitted)); Lanier, 284 Ga. at 205-208 (indemnity for 
“any and all claims, losses, costs, damages [*9]  of any nature 
whatsoever [and] … any and all liability or cause of action 
however alleged or arising, unless otherwise prohibited by 
law,” without limitation based on who is at fault (punctuation 
omitted)); Frazer v. City of Albany, 245 Ga. 399, 402 (265 
SE2d 581) (1980) (indemnity for “all claims … arising from 
… any work or thing done on the project [and] … any loss or 
damage to property, or any injury to or death of any person 
that may be occasioned by any cause whatsoever pertaining to 
the project or the use thereof,” without limitation based on 
who is at fault (punctuation and emphasis omitted)); Nat. 
Candy Wholesalers v. Chipurnoi, Inc., 180 Ga. App. 664, 
665-666 (350 SE2d 303) (1986) (indemnity for “any claim by 
any of the exhibitor's agents or employees for injury, loss or 
damage,” without further limitation (punctuation omitted)); 
Big Canoe Corp. v. Moore & Groover, Inc., 171 Ga. App. 
654, 655 (320 SE2d 564) (1984) (indemnity for “all claims, 
suits, damages, costs, losses and expenses arising from injury 
to any person, persons or property occurring on or about the 
said premises and relating to the performance of this 
Agreement,” without limitation based on who is at fault 
(punctuation omitted)). In particular, Georgia Power points to 
our holding in Kennedy Dev. Co. v. Camp that an assignment 

Paragraph 12 requires indemnification for claims of Milliken's 
concurrent negligence, “then it also purports to include claims for 
Milliken's sole negligence because Paragraph 12 does not have the 
required carve out for Milliken's sole negligence.” But the relevant 
provisions at issue in Frazer, unlike Paragraph 12, purported to 
indemnify or hold harmless an indemnitee without limitation, and 
therefore could have been construed as including claims of the 
indemnitee's sole negligence. See Frazer, 245 Ga. at 401-402 
(referencing one lease provision that provided that the “City shall 
indemnify and [hold the indemnitee harmless] against and from all 
claims by and on behalf of any person, firm or corporation arising 
from the contract or management or from any work or thing done on 
the project during the Lease term” and another in which the City 
held the indemnitee “harmless against any loss or damage to 
property, or any injury to or death of any person that may be 
occasioned by any cause whatsoever pertaining to the project or the 
use thereof.” (emphasis supplied and in original)). As explained 
above, Paragraph 12 contains language that limits its application to 
instances of “any damages … which result from [Georgia Power] 
Company's construction, operation or maintenance of its facilities.” 
To the extent Milliken's sole negligence is ever the cause of the 
relevant damages, then Paragraph 12 would not apply.
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provision was invalid under OCGA § 13-8-2 (b) because it 
contained language “to the effect that a party will indemnify 
and hold harmless the other party as to ‘any’ or ‘all’ claims, 
damages, losses, injuries, or the like arising [*10]  from the 
subject of the parties' contractual relationship, ‘no matter the 
origin of the claim or who is at fault,’ ” 290 Ga. at 260 
(emphasis supplied), and argues that it is analogous to the 
“all sums that Plaintiffs may recover from Milliken” language 
contained in Milliken's cross-claims, which arguably would 
include damages resulting from Milliken's sole negligence.

This argument is viable if we look only to, and rely only 
upon, the pleadings filed in support of Milliken's cross-claims 
and ignore the plain terms of the indemnity provision 
contained in the 1989 Easement. Yet the allegations lodged in 
Milliken's cross-claims cannot and do not alter the language 
contained in Paragraph 12, and therefore cannot cause 
Paragraph 12 to violate former OCGA § 13-8-2 (b). Indeed, as 
the title and language of that statute state, former OCGA § 13-
8-2 (b) concerns what renders a contract or agreement void as 
against public policy, and specifically concerns what 
“[a] covenant, promise, agreement, or understanding in or in 
connection with [*11]  or collateral to a contract or 
agreement” purports to require. Former OCGA § 13-8-2 (b). 
It is therefore the language of the contract or agreement itself, 
and not other extraneous language (including Milliken's cross-
claims) characterizing or making demands pursuant to it, that 
must be analyzed under the statute. See Ga. Ports Auth. v. 
Central of Ga. R. Co., 135 Ga. App. 859, 862 (219 SE2d 467) 
(1975) (the question of liability for indemnification is 
determined “in accordance with the terms of the agreement”).

So understood, Paragraph 12 of the 1989 Easement between 
Milliken and Georgia Power plainly does not satisfy the 
second condition contained in former OCGA § 13-8-2 (b), 
and therefore does not violate public policy. That is because 
Paragraph 12 applies only to damages “which result from 
[Georgia Power] Company's construction, operation or 
maintenance of its facilities” on the easement area. That 
language necessarily limits the indemnity to damages 
“result[ing] from” Georgia Power's acts or omissions and 
necessarily excludes instances in which Georgia Power has 
not in any way caused the damages. In other words, 
indemnification applies only in those cases where damages 
“result from” Georgia Power's “construction, operation or 
maintenance of its facilities on [the] easement areas,” whether 
those [*12]  damages result from Georgia Power in whole or 
in part.5 This interpretation is consistent with Georgia law; 

5 Practically speaking, that means that indemnification could 
potentially apply in certain instances where the combined negligence 
of Georgia Power and Milliken or even Georgia Power and other 
entities results in damages. But none of those scenarios would 

indeed, Georgia appellate courts have upheld or cited with 
approval indemnity agreements that contained language 
stating that, for example, indemnification would apply to 
losses “arising out of” the indemnitor's negligence, even when 
it was possible for the provision to apply to the indemnitor's 
full or partial negligence. See, e.g., Lawyers Title Ins. Corp. v. 
New Freedom Mtg. Corp., 285 Ga. App. 22, 29-30 (645 SE2d 
536) (2007) (explaining that “where, as here, an 
indemnification clause requires indemnification of losses that 
‘arise out of’ certain specified events but does not explicitly 
mention the indemnitee's negligence, the clause still requires 
full indemnification although the indemnitee's negligence 
may have partially caused the loss”); Binswanger Glass Co. v. 
Beers Constr. Co., 141 Ga. App. 715, 717-718, n. 1 (234 
SE2d 363) (1977) (upholding agreement that indemnitor 
contractor indemnify owner “from and against all claims, 
damages, losses and expenses including attorneys' fees arising 
out of or resulting from the performance of the Work, 
provided that any such claim, damage, loss or expense … is 
caused in whole or in part by any negligent act or omission of 
the Contractor” or anyone whose acts the contractor may be 
liable for, “regardless of whether [*13]  or not it is caused in 
part by a party indemnified hereunder” (punctuation omitted; 
emphasis supplied)).

The agreements examined in those cases, like the indemnity 
provision contained in Paragraph 12, avoided OCGA § 13-8-2 
(b)'s prohibition because they did not require indemnification 
when damages were caused solely by the indemnitee's 
negligence.6 And there can be no indemnification for 

implicate the statute's prohibition on indemnification for an 
indemnitee's “sole negligence.”

6 Georgia Power does argue that any negligence by Milliken could 
only be sole negligence in this case, and that Paragraph 12 must 
therefore be void under former OCGA § 13-8-2 (b). That argument 
goes like this: In addition to the 1989 Easement with Georgia Power, 
Milliken also had a 1973 Aviation Easement with the City of 
Thomson and McDuffie County that required Milliken to keep the 
airspace above its property clear for the airport's use. Pointing to 
Plaintiffs' allegations that the duty imposed by this 1973 Aviation 
Easement was non-delegable, Georgia Power suggests that by 
permitting Georgia Power to erect the transmission pole in the 
airspace protected by that easement, Milliken was solely negligent 
for the plane crash.

The 1973 Aviation Easement, however, makes no mention of any 
duty being non-delegable, and Georgia Power points to no authority 
— either in statute or case law — supporting that proposition. 
Moreover, Plaintiffs' complaints, in addition to alleging that Milliken 
was negligent in failing to keep the airspace above its property clear 
in accordance with the 1973 Aviation Easement, also allege that 
Georgia Power was separately negligent in its design and 
construction of the transmission line.
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Milliken's sole negligence here because under that 
circumstance, none of the damages would have resulted from 
Georgia Power's construction, operation, or maintenance of its 
facilities, as is required for Paragraph 12 to apply. Thus, as a 
matter of contractual interpretation and as a matter of 
common sense, Milliken's “sole negligence” would not fall 
within the indemnity provision's language, because that 
language limits the indemnity to damages caused, at least in 
part, by Georgia Power. Indeed, if Milliken's negligence 
contributed to damages also caused by Georgia Power's 
negligence, then it would not be “sole negligence”; it would 
be combined or joint negligence, and thus would not implicate 
former OCGA § 13-8-2 (b).

Contrary to Georgia Power's contention, the indemnity 
provision here does not purport to require Georgia Power to 
hold Milliken harmless for [*14]  “any damages” without 
limitation. Paragraph 12's textual parameters, which limit 
indemnification to damages resulting from Georgia Power's 
negligence, distinguish the 1989 Easement from the 
indemnity agreements that have been invalidated in other 
cases for purporting to require indemnity for “any damages” 
or “all claims,” without limitation — or at least without 
limitation to indemnitor or third-party negligence. See, e.g., 
Kennedy, 290 Ga. at 258; Lanier, 284 Ga. at 205-208; Frazer, 
245 Ga. at 402; Chipurnoi, 180 Ga. App. at 665-666; Big 
Canoe Corp., 171 Ga. App. at 655. Accordingly, because the 
indemnity agreement does not meet both of the conditions set 
forth in OCGA § 13-8-2 (b), the agreement is not void as 
against public policy, and the Court of Appeals therefore 
erred by affirming the trial court's grant of summary judgment 
on that ground. On remand, the Court of Appeals should 
address the other arguments raised by the parties, on which 
we express no opinion.7

Case No. S18G1107

One month after the opinion in Milliken & Co., 344 Ga. App. 
560, was issued, a separate panel of the Court of Appeals 
issued an unpublished “Rule 36” order summarily affirming 
the trial court in the single case that is now our Case Number 
S18G1107. Rule 36 allows the Court of Appeals to affirm 
cases without opinion if: “(1) [t]he evidence supports [*15]  

7 Georgia Power moves this Court to supplement the record to add a 
defense verdict in favor of Milliken in one of the six cases 
(McCorkle v. Ga. Power Co., Civil Action No. 15EV000163D 
(Fulton County State Ct. 2015)) that is a part of this consolidated 
appeal because “the McCorkle portion of this appeal is moot and 
should be dismissed.” We leave it to the Court of Appeals on remand 
to determine if the appeal in that one case is moot and, if so, whether 
it should be dismissed.

the judgment; (2) [n]o reversible error of law appears and an 
opinion would have no precedential value; (3) [t]he judgment 
of the court below adequately explains the decision; or 
(4) [t]he issues are controlled adversely to the appellant for 
the reasons and authority given in the appellee's brief.” Court 
of Appeals Rule 36. Notably, in its order, the Court of 
Appeals cited three of the grounds enumerated in Rule 36 but 
omitted one: “[t]he judgment of the court below adequately 
explains the decision.” As a result, the Court of Appeals 
neither affirmed nor rejected the trial court's reasoning that 
Paragraph 12 of the 1989 Easement was merely a “covenant 
not to sue” and was not a “full indemnity agreement.” 
Therefore, in accordance with our ruling in S18G0876, the 
Rule 36 order appealed from in S18G1107 is also vacated and 
that case also remanded for further proceedings consistent 
with this opinion.

Judgments vacated and cases remanded. All the Justices 
concur, except Ellington, J., disqualified.

End of Document
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On October 23, 2018, the Texas Court of Appeals held that a plaintiff must offer expert testimony 
to establish an electric-utility company’s negligence in determining whether to restore electricity 
to a house. Rodriguez v. CenterPoint Energy Hous. Elec., LLC, No. 14-16-00867-CV, 2018 Tex. 
App. LEXIS 8609, 2018 WL 5261246 (Tex. App.). 

In 2009, Kimberly Rodriguez purchased a house to remodel and use it as a rental property. 
Despite not being licensed electricians, Rodriguez and her then-husband performed several 
electrical projects on the house. When a technician for CenterPoint Energy Houston Electric, LLC 
(“CPEHE”), then arrived to restore electricity to the house, he discovered evidence of where they 
had tampered with the electrical equipment. Still, the technician concluded the equipment did not 
need to be replaced, and he restored electricity to the house.  

Five days later, the house caught on fire, and Rodriguez sued CPEHE for damages, 
claiming its technician had been negligent in failing to de-energize the house despite the 
circumstances he observed on his service call. At trial, CPEHE presented expert testimony from 
an electrical engineer that showed its technician had complied with the standard of good utility 
practice, but Rodriguez presented no expert evidence.  

The Court of Appeals found Rodriguez had failed to meet her burden of proof in the case. 
Expert testimony is generally required when “the alleged negligence is of such a nature as not to 
be within the experience of the layman.” Because a determination of negligence in this case 
required specialized knowledge about repairs to electrical equipment, Rodriguez’s failure to offer 
any expert testimony made her argument untenable. Accordingly, the Court of Appeals ruled in 
favor of CPEHE. 
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Opinion

MEMORANDUM OPINION

Appellant Kimberly Rodriguez appeals the trial court's order 
granting a directed verdict in favor of appellee CenterPoint 
Energy Houston Electric, LLC. Rodriguez sued CenterPoint, 
alleging that its negligence and gross negligence caused a fire 
in a rental house she owned. At the close of Rodriguez's case, 
the trial court granted a directed verdict, concluding that 
Rodriguez did not present expert testimony regarding breach 
of the applicable standard of care or causation, nor did she 
present evidence of gross negligence.

In her first two issues, Rodriguez argues expert testimony was 
unnecessary for a jury to conclude that CenterPoint breached 
the applicable standard of care and its act or omission caused 
her damages. In her third issue, Rodriguez argues sufficient 
evidence of gross negligence exists because CenterPoint knew 
the dangers of electricity theft yet failed to de-energize her 
house after telling her it would do so. Having reviewed the 
record, we conclude that expert testimony regarding breach of 
the [*2]  applicable standard of care was necessary and that 
Rodriguez's failure to present expert testimony regarding 
breach is fatal to her negligence and gross negligence claims. 
We therefore affirm the trial court's judgment.

BACKGROUND

Rodriguez purchased a house located at 1400 Edmunson to 
remodel and use as a rental property. About a year after she 
purchased the home, Rodriguez and her then-husband Andy 
McEathron began remodeling the house. They installed new 
ceiling fans and checked the electrical outlets and wiring. 
McEathron also installed a new breaker. Neither Rodriguez 
nor McEathron are licensed electricians.

After completing the remodel, Rodriguez signed an agreement 
to lease the house to Kim Bearden and Robert Pugh on April 
3, 2010. The lease agreement with Bearden and Pugh required 
the tenants to establish accounts and pay for all utilities, 
including electricity. On April 13, Bearden notified Rodriguez 
that only half of the electricity was working, and Rodriguez 
began to suspect her tenants were stealing electricity. 
Rodriguez asked McEathron to look into it.

Late that same evening, McEathron called CenterPoint and 
told Carl, a CenterPoint customer service representative, that 
"one [*3]  leg of the wire coming off the pole is not 
energized." Carl informed McEathron that no service should 
exist at the address because it lacked an active account. Carl 
suggested that, if there was any power on at all, the tenants 
may have "done it themselves," that it was dangerous, and 
that it probably explained why the house had only one leg 
energized. After McEathron told Carl to "take [the tenants' 
power] down," Carl explained he would issue an emergency 
trouble order because "I don't want your house burning 
down." Carl further explained that CenterPoint would 
disconnect the power, and then once the account was set up 
and "done the right way," CenterPoint would "go ahead and 
reenergize them."

At 11:18 p.m. that same evening, CenterPoint sent lineman 
Mike Diaz to the house. Diaz attempted to disconnect power 
using a "dongle" device from his service truck. Diaz remained 
in his truck rather than walking up to the house because of the 
late hour and concern regarding his safety in the 
neighborhood. Because the meter was not responding, Diaz 
could not fully disconnect the power that evening using the 
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dongle. Diaz recommended a follow-up visit by a two-person 
truck to change the meter. Diaz [*4]  completed the service 
call in the early morning hours of April 14, 2010, without 
disconnecting the electricity.

Rodriguez testified at trial that later that morning she drove by 
the house.1 She could see from her car that the electrical 
equipment—which included the conduit, meter, and breaker 
box—was pulled away from the wall. She then called 
CenterPoint and told the customer service representative what 
she had seen. Rodriguez asked whether an account had been 
established. When the representative responded that there was 
no account, Rodriguez directed Center Point not to give the 
tenants power and said she believed they were stealing 
electricity. Rodriguez testified that the CenterPoint 
representative told her they would send a lineman to the 
property and if the lineman saw what Rodriguez had 
described, then CenterPoint would "red tag it." According to 
Rodriguez, if a red tag is issued, then the property owner 
would be required to have an electrician pull a city of 
Houston permit to get the electricity turned back on. 
Approximately two hours after Rodriguez's call, CenterPoint 
received a request from a provider to establish an electricity 
account for Bearden.

The next day, April 15, CenterPoint [*5]  sent Kerry Diggins 
to the house. Diggins, a head lineman for CenterPoint for over 
thirty years, resolves connection problems related to the 
delivery of electricity. The remarks section of Diggins's 
service order report indicates the job was to "investigate 
tampering." Diggins explained that when he got to the house, 
it did look as though tampering had occurred and that 
someone probably was stealing electricity. One leg of the 
service in the meter was not connected, giving the home only 
partial service, and it looked as though someone had pulled 
the meter out of the meter can.2 The meter can itself was still 
fastened to the wall, but the meter was ajar, with the seal and 
band removed. Though it is not clear from the record when 
they were taken, photographs admitted into evidence show a 
strap missing from the top of the conduit leading into the 
meter and the equipment pulled away from, but still attached 
to, the residence.

Diggins did not feel the meter needed to be replaced, so he 
reset the meter into the can, checked the voltage, and plugged 
it in. He then placed the meter lock and seal on the meter can. 

1 Rodriguez testified differently on this point at her deposition, where 
she denied going by the house until the day of the fire.

2 A meter has four prongs that, once connected to the electrical 
conduit, allow electricity to flow into the house. The meter fits inside 
a metal box or can, known as the meter can, and is secured with a 
metal lock band.

Diggins made sure everything was secure and checked the 
voltage in the breaker box [*6]  to determine whether 
adequate connectivity existed. Because the breaker box is not 
owned by CenterPoint, but instead belongs to the customer, 
the only thing the lineman does with the breaker box is check 
the voltage and connectivity to the meter. After ensuring the 
breaker box had adequate voltage and connectivity, Diggins 
called CenterPoint to determine whether power should be 
established and was told it should be. Diggins then verified 
with the person at the house (Bearden) that the lights were 
working, and he left the house energized. Diggins testified 
that when he left, the system was working and in good shape, 
and he believed it was in a safe condition.3 Diggins has 
worked with other utilities and testified that his practices in 
this case were consistent with guidelines used by other 
utilities.

Diggins acknowledged that if he felt the condition was unsafe, 
he could have left the power off. He testified that the mere 
allegation of electricity theft does not require CenterPoint to 
de-energize; instead, it depends upon how the theft occurred 
and the condition of the equipment. Diggins explained that his 
work is situational, meaning every situation is different and 
when a lineman comes [*7]  upon a job he must assess it from 
scratch. He uses his training, experience, and judgment to 
determine whether to energize. In Diggins's experience, the 
only fires he had seen from electricity theft occurred with the 
use of jumper cables on the meter. If Diggins had seen jumper 
cables, he would have removed them and cut off the 
electricity immediately. Diggins testified that a meter can 
dangling off the wall of a house is another unsafe condition 
that would cause him to cut off the electricity. Although the 
meter can was slightly ajar from the house in this case, it was 
not dangling or ripped off the wall. After re-setting the meter 
and checking the voltage in the breaker box, Diggins 
determined the situation was safe and left the house 
energized.

Five days after Diggins completed the service order, the house 
caught fire. The Arson Division of the Houston Fire 
Department investigated, concluding that "[t]his accidental 
fire is the result of an electrical malfunction occurring in the 
circuit overload protection system of a residence. The 
overload protection failed to respond when the ceiling fan in 
the middle bedroom, south side of the residence 

3 Diggins explained that although he thought someone was probably 
stealing electricity, he did not document the theft with photos or an 
affidavit as he might otherwise do because he felt it would create a 
hostile situation at the home. During his service visit that day, he had 
been threatened by a pit bull, and several men sitting on the front 
porch made him uncomfortable. CenterPoint considered the home to 
be located in a high-crime area.
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malfunctioned." The arson investigator [*8]  explained that an 
"electrical malfunction occurring in the circuit overload 
protection system" is a reference to the breaker panel, and that 
the breaker failed to respond when a ceiling fan 
malfunctioned. The investigator could not say why the 
breaker box failed, however, and explained that various 
reasons for failure could exist. For example, the breaker or 
ceiling fan could have been installed improperly, or the 
electrical problem could have occurred between the fan and 
the breaker panel. Theft of electricity may have created a 
problem in the electrical system, but the investigator could not 
state what caused the failure in this case.4 The arson report 
does not mention CenterPoint.

CenterPoint electrical engineer Pamela Mendoza provided the 
only testimony regarding CenterPoint's duties and obligations 
under its tariff and the standard of good utility practice 
applicable to utilities. Mendoza explained that good utility 
practice is situational, governs all employees at CenterPoint, 
and consists of three parts. The standard of good utility 
practice (1) considers what other utilities would do in a given 
situation, (2) considers what the utility representative at issue 
does with the information [*9]  available to him or her at the 
time of the problem, and (3) provides that a good decision 
under the circumstances must be reasonable, though need not 
be perfect.5 Mendoza investigated the actions of the 
CenterPoint employees involved in this case and opined that 
they complied with the standard of good utility practice. 
Mendoza specifically agreed with Diggins's decision to keep 
the electricity connected.

Mendoza acknowledged that electricity theft and meter 
tampering can cause a dangerous condition, depending on 
what damage occurs to the equipment, and that it is possible 
pulling equipment off the wall of a house could cause wiring 
to become loose, creating a dangerous condition. Mendoza 
did not say that tampering or pulling had created a dangerous 
condition in this case. She further testified that CenterPoint 

4 An electrician likewise testified that, in general, damage to a 
breaker box can have many possible causes, including improper 
installation, age and related wear and tear, or pulling a breaker box 
from a wall. The electrician noted that pulling a breaker box from a 
wall may or may not cause a problem. The electrician spoke in 
general terms and did not testify regarding the breaker box at issue in 
this case.

5 Mendoza's definition summarizes generally the definition of good 
utility practice found at 16 Tex. Admin. Code § 25.5(56). We 
recently held that "Good Utilities Practice does not impose a 
different duty of care; rather, it more fully defines what ordinary care 
is under the facts presented." Cura-Cruz v. CenterPoint Energy 
Houston Elec., LLC, 522 S.W.3d 565, 572 (Tex. App.—Houston 
[14th Dist.] 2017, pet. denied).

can, in its sole discretion, decide not to energize a property if 
it feels the condition is dangerous. Under the tariff, 
CenterPoint can also choose to de-energize if the retail 
customer's electrical installation is of such a character that 
satisfactory delivery cannot be provided consistent with good 
utility practice, or if a known dangerous condition exists. But 
Mendoza testified [*10]  that simply calling something 
dangerous, as Carl did in the call with McEathron, does not 
permit CenterPoint to de-energize. CenterPoint has discretion 
to de-energize if a dangerous condition is found, not simply 
based on what is reported. According to Mendoza, it is 
consistent with good utility practice to send a lineman to 
investigate a reported dangerous condition, regardless of what 
is stated to the call representative. In this case, Mendoza 
testified, CenterPoint did not know of a dangerous condition 
in the customer's equipment past the meter.

Mendoza also testified that once an account is established, 
CenterPoint is required to provide the customer with power if 
the situation is "safe and undangerous." Whether good utility 
practice requires a utility to de-energize or refuse power when 
the customer puts them on notice of a dangerous condition 
"depends." A known dangerous condition is based on what 
you can see at the premises, and Mendoza does not believe 
there was a known dangerous condition in this case. 
CenterPoint has a variety of options on how to deal with a 
known dangerous condition, depending on the situation.

After Mendoza testified, Rodriguez rested her case. 
CenterPoint [*11]  moved for directed verdict on grounds that 
Rodriguez had offered no evidence of the standard of care for 
a utility, breach of the standard of care, or causation, because 
she lacked expert testimony on those elements of her 
negligence claim. CenterPoint also sought a directed verdict 
on the gross negligence claim, arguing that Rodriguez lacked 
evidence on both the objective and subjective prongs of the 
claim, and that any damages would be limited to diminution 
in value. The trial court ultimately granted CenterPoint's 
motion. The court determined that Rodriguez "had no expert 
testimony that CenterPoint Energy breached the 'good utility 
practice' standard of care," "no expert testimony that an act or 
omission by CenterPoint Energy caused the fire," and "no 
evidence to support her gross negligence claim." Based on the 
directed verdict, the trial court rendered judgment against 
Rodriguez, ordering that she take nothing on her claims 
against CenterPoint.

ANALYSIS

In her first two issues, Rodriguez argues that expert testimony 
was not required regarding breach of the applicable standard 
of care or causation because the equipment and techniques at 
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issue were sufficiently clear for the jury [*12]  to understand. 
In her third issue, Rodriguez contends that sufficient evidence 
of gross negligence exists. We conclude that expert testimony 
regarding breach of the applicable standard of care was 
required, and that the lack of expert testimony establishing 
breach is dispositive of all three of Rodriguez's issues on 
appeal.

I. Standard of review

We review a trial court's judgment granting a directed verdict 
under a legal sufficiency, or no evidence, standard of review. 
Tanglewood Homes Ass'n v. Feldman, 436 S.W.3d 48, 66 
(Tex. App.—Houston [14th Dist.] 2014, pet. denied). A 
directed verdict in favor of a defendant is appropriate if the 
plaintiff fails to present evidence raising a fact issue on an 
element essential to the plaintiff's claim. See Prudential Ins. 
Co. of Am. v. Fin. Review Servs., Inc., 29 S.W.3d 74, 77 (Tex. 
2000) ("A court may instruct a verdict if no evidence of 
probative force raises a fact issue on the material questions in 
the suit."); Robertson v. Odom, 296 S.W.3d 151, 155 (Tex. 
App.—Houston [14th Dist.] 2009, no pet.). In reviewing the 
directed verdict, we consider the evidence in the light most 
favorable to the party against whom the verdict was directed, 
crediting favorable evidence if reasonable jurors could and 
disregarding contrary evidence unless reasonable jurors could 
not. Robertson, 296 S.W.3d at 155 (citing AVCO Corp. v. 
Interstate Southwest, Ltd., 251 S.W.3d 632, 667 (Tex. App.—
Houston [14th Dist.] 2007, pet. denied)).

Evidence is legally sufficient to overcome a motion for 
directed verdict if it would enable reasonable and fair-minded 
people to reach a verdict [*13]  for the plaintiff. See City of 
Keller v. Wilson, 168 S.W.3d 802, 827 (Tex. 2005). Evidence 
that amounts to mere surmise or suspicion does not rise to the 
level of a scintilla and is, in legal effect, no evidence. See 
Ford Motor Co. v. Ridgway, 135 S.W.3d 598, 601 (Tex. 
2004); Oncor Elec. Delivery Co., LLC v. S. Foods Group, 
LLC, 444 S.W.3d 699, 703 (Tex. App.—Dallas 2014, no pet.).

II. Expert testimony is required to establish CenterPoint 
breached the applicable standard of care.

Rodriguez alleges that CenterPoint should not have provided 
her tenant with electricity after receiving notice of possible 
electricity theft. According to Rodriguez, CenterPoint's acts 
and omissions in failing to de-energize the house constituted 
negligence and gross negligence, causing damage to her 
house.

To prove negligence and certain of the prerequisites for gross 
negligence, Rodriguez had to show: (1) CenterPoint owed a 

legal duty to her; (2) CenterPoint breached that duty; and (3) 
Rodriguez suffered damages proximately caused by the 
breach. See Kroger Co. v. Elwood, 197 S.W.3d 793, 794 (Tex. 
2006) (per curiam) (elements of negligence claim); RT Realty, 
L.P. v. Tex. Utils. Elec. Co., 181 S.W.3d 905, 914-16 (Tex. 
App.—Dallas 2006, no pet.) (lack of evidence that electric 
utility owed a negligence duty also barred gross negligence 
claim); Shell Oil Co. v. Humphrey, 880 S.W.2d 170, 178 
(Tex. App.—Houston [14th Dist.] 1994, writ denied) 
(defendant could not be liable for gross negligence where no 
duty owed to plaintiff).

Whether expert testimony is required to establish an element 
of a claim is a question of law that we review de novo. Mack 
Trucks, Inc. v. Tamez, 206 S.W.3d 572, 583 (Tex. 2006). 
Expert testimony is required [*14]  when "the alleged 
negligence is of such a nature as not to be within the 
experience of the layman." FFE Transp. Servs., Inc. v. 
Fulgham, 154 S.W.3d 84, 90 (Tex. 2004) (internal quotations 
omitted). In determining whether expert testimony is required, 
Texas courts consider whether the conduct at issue involves 
the use of specialized equipment and techniques, or 
knowledge of specialized industry practices and procedures. 
See id. at 91; Schwartz v. City of San Antonio, No. 04-05-
00132-CV, 2006 Tex. App. LEXIS 995, 2006 WL 285989, at 
*4 (Tex. App.—San Antonio Feb. 8, 2006, pet. denied) (mem. 
op.); see also 3D/I + Perspectiva v. Castner Palms, Ltd., 310 
S.W.3d 27, 31 (Tex. App.—El Paso 2010, no pet.) 
(construction-management industry); Simmons v. Briggs 
Equip. Trust, 221 S.W.3d 109, 114-15 (Tex. App.—Houston 
[1st Dist.] 2006, no pet.) (rail-car industry). Where expert 
testimony is required, the plaintiff must present evidence on 
both the standard of care and the violation of that standard. 
Simmons, 221 S.W.3d at 114; Hager v. Romines, 913 S.W.2d 
733, 734-35 (Tex. App.—Fort Worth 1995, no writ).

As noted above, the only expert that testified regarding the 
applicable standard of care and breach of that standard was 
Mendoza. Rodriguez did not provide her own expert. 
Rodriguez argues on appeal that the circumstances of the case 
are such that any reasonably prudent person could conclude 
without expert testimony that the house was at risk of fire. 
Without citation to authority, she states the equipment and 
techniques at issue here were sufficiently clear that the jury 
could conclude CenterPoint was negligent in not de-
energizing the electricity to the [*15]  house. We disagree.

In Schwartz, the plaintiff suffered injuries when he came in 
contact with an energized chain-link fence in his friend's 
backyard. 2006 Tex. App. LEXIS 995, 2006 WL 285989, at 
*1. The fence became energized from a downed electrical 
wire. Id. The plaintiff alleged that the energy system operator 
manually re-energized the system when the operator knew a 
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line was down and should not have done so. Id. The trial court 
granted a no-evidence summary judgment against the 
plaintiff. Id. On appeal, the San Antonio Court of Appeals 
held expert testimony regarding breach of the applicable 
standard of care was necessary because "determining whether 
electrical services were negligently provided, particularly 
whether the downed wires were improperly re-energized, 
requires specialized knowledge." 2006 Tex. App. LEXIS 995, 
[WL] at *4. The court explained that an energy provider's 
practices and procedures and the applicable industry standards 
for energy providers are not within a person's general 
knowledge. Schwartz, 2006 Tex. App. LEXIS 995, 2006 WL 
285989, at *4; see also Hale v. CenterPoint Energy Houston 
Elec., LLC, No. 01-16-00963-CV, 2018 Tex. App. LEXIS 
5997, 2018 WL 3651619, at *2 (Tex. App.—Houston [1st 
Dist.] Aug. 2, 2018, no pet. h.) (mem. op.) (affirming 
summary judgment because plaintiff did not present expert 
testimony that CenterPoint's employees acted negligently).

In this case, Mendoza explained that although a jury may be 
able to evaluate what the technicians did from a common-
sense [*16]  perspective, they may not be able to evaluate 
what the technicians did from a technical perspective. Diggins 
testified that his job as a lineman required about four years of 
training. Mendoza's technical evaluation involved looking at 
the electrical connections down to where the meter plugs in. 
In her opinion, the average person on the street with no utility 
experience would not know what is reasonable in a particular 
set of circumstances facing an electric utility.

Proving the standard of care, breach, and causation here 
required consideration of how a utility functions, some 
knowledge of electricity, and how the company's equipment 
operates. We conclude, like the court in Schwartz, that 
evaluating the provision of electricity under the circumstances 
of this case requires knowledge of a specialized industry with 
technical equipment and standards that are not within the 
common knowledge of laymen. 2006 Tex. App. LEXIS 995, 
2006 WL 285989, at *4. Rodriguez was therefore required to 
present expert testimony regarding the appropriate standard of 
care and whether CenterPoint's conduct met that standard. See 
Fulgham, 154 S.W.3d at 91; Simmons, 221 S.W.3d at 115 
(plaintiff must present expert testimony of both the standard 
of care and breach); Schwartz, 2006 Tex. App. LEXIS 995, 
2006 WL 285989, at *4.

III. There is no expert witness evidence [*17]  that 
CenterPoint breached the standard of care.

CenterPoint argues on appeal that Rodriguez failed to present 
expert testimony regarding both the standard of care 
applicable to electric utilities and breach of that standard. We 

disagree that the record lacks evidence regarding the standard 
of care. Mendoza testified at length regarding the standard of 
care applicable to CenterPoint, using both the standard of 
good utility practice and language from the tariff. The trial did 
not grant a directed verdict against Rodriguez for lack of 
evidence on the standard of care. Instead, the trial court 
concluded that Rodriguez failed to present expert testimony 
regarding breach of the standard of care. We agree with the 
trial court.

On appeal, Rodriguez points to no expert testimony proving a 
breach of the standard of care by CenterPoint, and our review 
of the record has located none. The only expert testimony 
regarding compliance with the standard of care came from 
Mendoza, who opined that CenterPoint had complied. 
Mendoza explained good utility practice, including the 
provisions of the tariff allowing a utility to disconnect or de-
energize where there is a known dangerous condition. 
Mendoza also [*18]  investigated the actions of Diaz, 
Diggins, and the call representatives and determined that all 
CenterPoint employees complied with good utility practice. 
No witness testified that CenterPoint should not have 
energized the property under the circumstances described. In 
short, Rodriguez offered no expert evidence controverting 
CenterPoint's expert testimony that it complied with the 
applicable standard of care. See Hager, 913 S.W.2d at 735 
("The Romineses needed to controvert Hager's testimony with 
their own expert testimony so that Hager's testimony about his 
compliance with the standard of care would not be 
conclusive.").

In her brief, Rodriguez argues evidence of negligence exists 
because "[e]ven CenterPoint employees told Rodriguez that 
the power should be disconnected because of the risk of the 
house catching on fire." Rodriguez provides no citation to the 
record to support this argument. Having examined the record, 
we find no evidence that CenterPoint knew there was a 
dangerous condition when Diggins fixed the meter and fully 
energized the house.6

Yet even if such evidence existed, it would be insufficient to 
raise a fact issue on breach. In Hager, the court addressed a 
similar argument by the plaintiff [*19]  that testimony by lay 
witnesses could establish a breach of the standard of care. See 
913 S.W.2d at 735. The court stated: "[the plaintiffs'] 
argument is an attempt to bootstrap lay witnesses' testimony 

6 For example, there is no evidence in our record that having a meter 
can and breaker box loose from the house wall is dangerous even 
though a check of the breaker box shows the voltage is good. Nor is 
there evidence that stealing electricity in the particular manner 
Diggins believed occurred here creates a dangerous situation that 
persists after the theft itself has been corrected.
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on causation into expert testimony on a violation of the 
standard of care. No expert witness ever testified that Hager 
had violated the standard of care." Id. Likewise, no expert in 
this case testified that CenterPoint violated the standard of 
care by failing to de-energize the house—e.g., that based on 
what Diggins knew, he should not have plugged in the meter. 
Absent evidence showing a breach of the standard of care, 
Rodriguez cannot prevail on her claims of negligence or gross 
negligence, and the trial court properly granted a directed 
verdict. See id.; Simmons, 221 S.W.3d at 115.

Because we have concluded the trial court properly granted a 
directed verdict based on legally insufficient evidence of a 
breach of the standard of care, we need not address whether 
the trial court properly granted a directed verdict based on 
insufficient evidence of causation or gross negligence. See 
Tex. R. App. P. 47.1. We overrule Rodriguez's three issues on 
appeal.

CONCLUSION

Having overruled Rodriguez's issues on appeal, we affirm the 
trial court's judgment.

/s/ [*20]  J. Brett Busby

Justice

End of Document
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On November 29, 2018, the Supreme Court of Indiana decided that the decision to relocate an 
easement with a fixed geographic position could not be validly made without the consent of all 
affected landowners. Town of Ellettsville v. DeSpirito, 111 N.E.3d 987 (Ind. 2018). 

In 1996, a landowner in Ellettsville, Indiana, subdivided his property into two plots and 
recorded the new subdivision with the local planning authority. According to his plots, a utility 
easement would run across lot one to serve the sewage needs of lot two. Richland Convenience 
Store Partners, LLC (“RCSP”), then became the owner of lot one and petitioned to the town 
authorities for permission to relocate its sewage easement, along with the private sewer line that 
runs through it. The town authorities granted RCSP permission, but DeSpirito, the owner of lot 
two, objected and sued the town to block relocation of the easement. 

The Supreme Court of Indiana agreed with DeSpirito that RCSP could not unilaterally 
decide to relocate the easement across its property. Rather, the relocation of an easement with a 
fixed geographic position requires the unanimous consent of all affected landowners. Because 
DeSpirito objected to relocating the easement in this case, the Supreme Court held RCSP could 
not relocate it.  
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Opinion

 [*988]  Slaughter, Justice.

We adhere to Indiana's longstanding common-law rule that 
relocating a fixed easement requires the consent of all 
affected estate-holders. And we reject the minority approach, 
reflected in the Third Restatement of Property (Servitudes), 
which permits the unilateral relocation of easements if a court 
finds the proposed relocation is "reasonable", consistent with 
the "normal" use and development of the servient estate, and 
does not adversely affect the dominant estate. [**2]  Property 

rights in Indiana are not so flimsy that they may be modified 
or eliminated if their exercise impedes what is thought to be a 
more productive or worthwhile use of land. Under Indiana 
law, such rights may be abridged only with the bargained-for 
consent of the property owner or through the lawful exercise 
of eminent domain.

Factual and Procedural History

A. History of the Affected Properties

At issue here are two adjoining lots in Ellettsville, Indiana, 
that were once a single parcel of land owned by Swifty Oil 
Company. In 1996, Swifty subdivided the parcel and recorded 
the subdivision by a plat filed with the Monroe County Plan 
Commission. The plat delineates a utility easement across Lot 
1. Swifty conveyed Lot 2 by warranty deed to Martin Hukill, 
the predecessor in interest to appellee, Joseph V. DeSpirito.

In 2011, DeSpirito obtained Lot 2 by a special limited 
warranty deed executed and recorded in the Monroe County 
Recorder's Office. This deed conveyed Lot 2 "as shown on the 
recorded plat thereof" and "[s]ubject to covenants, easements 
and restrictions, if any, appearing in the public records." 
DeSpirito's deed does not explicitly mention a utility 
easement running through Lot [**3]  1. But one of the public 
records to which it is subject—namely, the subdivision plat—
does show the easement.

In 2014, Swifty conveyed the other lot—Lot 1—to appellant 
Richland Convenience Store Partners, LLC, by a limited 
warranty deed executed and recorded in April 2014. 
Richland's title was explicitly subject to "encroachments, 
easements, rights of way, covenants, reservations, and 
restrictions in the chain of title to the Real Estate or otherwise 
existing thereon". Richland's deed made clear Lot 1 was 
subject to various covenants, conditions, restrictions and, 
relevant here, "Utility and Drainage easements and setback 
lines", along with any amendments disclosed on the 
subdivision's recorded plat.
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B. Town of Ellettsville Plan Commission Proceedings

In 2015, Richland asked the Town of Ellettsville Plan 
Commission, also an appellant here, for permission to relocate 
the utility easement on Lot 1. Richland wanted to move the 
easement, along with the private sewer line running beneath 
it, fifteen to twenty feet south—all at Richland's own expense. 
Richland sought to relocate the easement to increase the 
buildable area of  [*989]  Lot 1. DeSpirito, who owned Lot 2, 
opposed the relocation and testified [**4]  against it at the 
hearing.

Despite DeSpirito's opposition, the Plan Commission 
approved Richland's request. It found that Richland's 
"application [met] all of the requirements as set forth by the 
Town of Ellettsville Zoning Ordinance"; and it granted the 
proposed amendment to the plat. The Commission 
specifically found that relocating the sewer line would cause 
only minimal disruption to DeSpirito, and that Richland had 
agreed to incur the cost of replacement. It also found that 
relocation would increase the buildable area on Lot 1 and 
represented "the best location to allow for future development 
of the site and maintain the functionality of the sewer line."

C. Trial Court Proceedings

DeSpirito petitioned for judicial review of the Commission's 
decision in the Monroe Circuit Court. He also sought a 
declaration that the Commission's ruling was null and void, 
along with injunctive relief preventing construction or other 
development on Lot 1 inconsistent with the utility easement's 
existing location as described in the plat. The parties agreed to 
the preliminary injunction. On summary judgment the trial 
court found that DeSpirito, as owner of Lot 2, had a fixed 
utility easement through [**5]  Lot 1, the location of which 
was specified in the subdivision plat. Citing Indiana appellate 
caselaw, the court held that the easement's fixed location 
meant it "cannot be changed by either party without consent 
of the other." The court thus granted DeSpirito's motion for 
summary judgment and remanded to the Commission with 
instructions to dismiss Richland's petition unless DeSpirito 
agreed to it. The court also ordered the preliminary injunction 
to remain in effect.

D. Court of Appeals Proceedings

Richland and the Commission appealed the trial court's entry 
of a purported final judgment, though the entry did not 
resolve all claims as to all parties. Town of Ellettsville v. 
DeSpirito, 78 N.E.3d 666 (Ind. Ct. App. 2017). Ignoring any 
jurisdictional infirmity, the court of appeals agreed with the 
trial court that there were no disputed material facts. Id. at 

668. But the court distinguished the caselaw the trial court 
had relied upon, finding it involved "an easement by 
necessity" and thus did not apply. Id. at 676-77. The court of 
appeals concluded that the "more modern" and "more 
equitable approach to easement relocation" is stated in 
Section 4.8 of the Third Restatement of Property (Servitudes). 
Id. at 677. This provision entitles the holder of the servient 
estate—Richland—to "make reasonable [**6]  changes in the 
location or dimensions of an easement" at its own expense, 
but only if they do not "(a) significantly lessen the utility of 
the easement, (b) increase the burdens on the owner of the 
easement in its use and enjoyment, or (c) frustrate the purpose 
for which the easement was created." Restatement (Third) of 
Property: Servitudes § 4.8(3) (2000).

In adopting the Restatement, the court of appeals cited an 
opinion from the Supreme Judicial Court of Massachusetts, 
M.P.M. Builders, LLC v. Dwyer, 442 Mass. 87, 809 N.E.2d 
1053 (Mass. 2004). The Massachusetts court rejected the 
common-law approach because it "permits an easement 
holder to prevent any reasonable changes in the location of an 
easement" and thus renders "an access easement virtually a 
possessory interest rather than what it is, merely a right of 
way." Id. at 1058. Our court of appeals found that rationale 
convincing and predicted we would, too. "We find these 
observations persuasive and believe that our supreme court 
would also recognize the utility of adopting the Restatement's 
approach to easement relocation." 78 N.E.3d at 679.

 [*990]  E. Supreme Court Proceedings

DeSpirito sought transfer, which we granted, thus vacating the 
court of appeals' opinion. After oral argument, we found 
appellate jurisdiction lacking because the trial court never 
issued a final judgment—one that [**7]  "disposed of all 
claims as to all parties". Ind. Appellate Rule 2(H)(1). Town of 
Ellettsville v. DeSpirito, 87 N.E.3d 9, 11 (Ind. 2017). In the 
interest of judicial economy, we did not dismiss the case 
outright; rather, we stayed the appeal and remanded to the 
trial court to determine whether it could enter a final 
judgment. Id. at 11-12. In response to our opinion, the trial 
court expressly determined that there was no just reason for 
delay and expressly directed entry of judgment for DeSpirito 
on his claim for judicial review and against Richland and the 
Commission. This entry is sufficient to secure appellate 
jurisdiction.

Standard of Review

We review the entry of summary judgment de novo, and that 
is no less true when the trial court sits as a reviewing court on 
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judicial review from an administrative ruling. Under our 
settled standard, summary judgment is proper if the 
designated evidence shows there is no genuine issue as to any 
fact material to a claim or issue, and the movant is entitled to 
judgment as a matter of law. Ryan v. TCI 
Architects/Engineers/Contractors, Inc., 72 N.E.3d 908, 912-
13 (Ind. 2017). Here, the parties agree there are no disputed 
issues of material fact. The only dispute is one of law, which 
we also review de novo: Should we adhere to Indiana's 
longstanding common-law rule, which requires all affected 
estate-holders to consent to the relocation [**8]  of a fixed 
easement; or adopt the Restatement position, which does not 
always require such consent? We continue to follow the 
common-law rule as the law of Indiana and thus affirm the 
trial court.

Discussion and Decision

I. Lot 2's utility easement through Lot 1 is fixed.

An easement is the right to use another's land for a specified 
purpose. An easement appurtenant benefits adjoining land; an 
easement in gross benefits a specific individual. The land 
benefited by an easement is the dominant estate; the land 
burdened by an easement is the servient estate.

At issue here is an easement appurtenant because the 
easement benefits land. The parties agree that Lot 2 has a 
utility easement running through Lot 1. DeSpirito owns Lot 2, 
the dominant estate. Richland owns Lot 1, the servient estate. 
The easement originated in 1996 when the parcel was 
subdivided, and the easement was delineated in the plat 
recording the subdivision. The easement runs with the land 
and thus survived the changed ownership of both lots. 
DeSpirito obtained Lot 2 "as shown on the recorded plat 
thereof". Likewise, Richland obtained Lot 1 subject to 
(among other things) "Utility and Drainage easements and 
setback lines and [**9]  any amendments thereto as disclosed 
on the recorded plat of subdivision."

Richland argues the easement's location is not fixed, which is 
a mixed question of law and fact. An easement is fixed if the 
instrument creating it specifies its location or if the law 
requires it to be maintained in a specific position. In contrast, 
a "floating easement" is not limited to any specific part of the 
servient estate. Easement, BLACK'S LAW DICTIONARY (10th 
ed. 2014). Richland argues that the plat describes only the 
easement's width, not its location in relation to the lot's 
boundaries. Thus, Richland says, the easement is not fixed.

We disagree. Richland is correct that the plat does not 
expressly indicate the  [*991]  relative distance of the 

easement to the boundaries. But the plat is drawn to scale: 
One inch equals sixty feet. The plat describes the width of the 
easement and indicates its path through the lot with two 
dashed lines. With a ruler, one can determine the distance of 
the easement to the lot boundaries. These distances are 
determinable, and the easement's width is explicitly indicated. 
The easement is fixed.

Moreover, even if the plat were not drawn to scale, the 
disputed easement is fixed by practice. [**10]  "Where the 
right to an easement is granted without giving definite 
location and description to it, the exercise of the easement in a 
particular course or manner, with the consent of both parties, 
renders it fixed and certain". Dudgeon v. Bronson, 159 Ind. 
562, 565, 64 N.E. 910, 910 (1902). (citation omitted)

In sum, Lot 2 has a utility easement through Lot 1, and its 
location in the subdivision plat is fixed.

II. Indiana's common law follows a bright-line rule that is 
easy to apply, in contrast to the Restatement's multifactor 
test, which leads to uncertain results.

A. Indiana common-law precedent requires all affected 
parties to consent to the modification of various 
servitudes.

We next consider whether, under Indiana law, a servient 
estate-holder can unilaterally move a fixed utility easement or 
whether he must obtain the dominant estate-holder's consent.

Our starting point is a well-settled principle concerning 
easements by necessity and restrictive covenants. An 
easement by necessity arises when the easement is essential to 
the reasonable use of nearby property, such as an easement 
connecting a landlocked parcel of land to a road. Easement, 
BLACK'S LAW DICTIONARY. Once two landowners agree on 
an easement by necessity, one cannot alter it without [**11]  
the other's consent. Ritchey v. Welsh, 149 Ind. 214, 221, 48 
N.E. 1031, 1033 (1898) (finding a way once selected cannot 
be changed by either party without the consent of the other). 
The same goes for restrictive covenants, which are private 
agreements that restrict the use or occupancy of real property. 
Covenant, BLACK'S LAW DICTIONARY. "If any lot, or part of a 
lot, located in such plat shall have been sold and conveyed, no 
modification thereof can be made unless the owners of all the 
lots and parts therein join in the execution of such writing." 
Wischmeyer v. Finch, 231 Ind. 282, 288, 107 N.E.2d 661, 664 
(1952) (internal quotation marks omitted).

Here, we deal with a servitude that is similar to both an 
easement by necessity and a restrictive covenant—
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specifically, an express fixed easement appurtenant. Such an 
easement is a permitted use of land granted by the servient 
estate-holder for the benefit of the dominant estate-holder and 
runs with the dominant estate. See Sanxay v. Hunger, 42 Ind. 
44, 48 (1873); accord William C. Haak Trust v. Wilusz, 949 
N.E.2d 833, 835 (Ind. Ct. App. 2011).

Our court of appeals considered this type of easement in 
Shedd v. American Maize Products Company, 60 Ind. App. 
146, 108 N.E. 610 (1915). There, the court found that our 
default rule for easements by necessity—that, once 
established, they cannot be changed without the consent of 
both parties—also applies to fixed easements appurtenant. 
"When such a way is once selected and located it cannot be 
changed by either [**12]  party without the consent of the 
other." 60 Ind. App. at 155, 108 N.E. at 614 (citing Thomas v. 
McCoy, 30 Ind. App. 555, 66 N.E. 700 (1903); Ritchey, 149 
Ind. 214, 48 N.E. 1031). Cf. Daviess-Martin County REMC v. 
Meadows, 179 Ind. App. 622, 625, 386 N.E.2d 1000, 1002 
 [*992]  (1979) (affirming trial court's determination that 
government's unilateral relocation of electrical-line easement 
was taking for public use even when easement was 
prescriptive).

Although we have never previously adopted this rule 
expressly, we see no reason to depart from Shedd's holding. 
The same considerations regarding relocation rights that apply 
to easements by necessity also apply to easements 
appurtenant. The Shedd court was correct in concluding that 
once an easement appurtenant's location is fixed, it cannot be 
relocated unilaterally.

B. The Restatement approach to relocation agreements is 
unclear and appears internally inconsistent.

The Restatement advances a different rule—one that only a 
few state courts have adopted and that our court of appeals 
describes as "more modern" and "more equitable" than our 
common-law approach. DeSpirito, 78 N.E.3d at 677. The 
Restatement "rejects the rule espoused by the weight of 
authority in the United States" in favor of a new rule its 
drafters believe will

• "permit development of the servient estate to the extent 
it can be accomplished without unduly interfering with 
the legitimate interests of the easement holder"; [**13] 
• "increase overall utility"; and
• "encourage the use of easements" by decreasing the 
cost to the servient landowner to grant them.

Restatement § 4.8 cmt. f.

To date, six state courts of last resort have adopted the 
Restatement's approach. See Roaring Fork Club, L.P. v. St. 

Jude's Co., 36 P.3d 1229 (Colo. 2001); Dwyer, 442 Mass. 87, 
809 N.E.2d 1053; St. James Village, Inc. v. Cunningham, 125 
Nev. 211, 210 P.3d 190 (Nev. 2009); Lewis v. Young, 92 
N.Y.2d 443, 705 N.E.2d 649, 682 N.Y.S.2d 657 (N.Y. 1998); 
Stanga v. Husman, 2005 SD 36, 694 N.W.2d 716 (S.D. 2005); 
Roy v. Woodstock Cmty. Trust, Inc., 195 Vt. 427, 94 A.3d 
530, 539 (Vt. 2014) (adopting § 4.8 for underground 
easements only). But see AKG Real Estate, LLC v. 
Kosterman, 2006 WI 106, 296 Wis. 2d 1, 717 N.W.2d 835 
(Wis. 2006); Herren v. Pettengill, 273 Ga. 122, 538 S.E.2d 
735 (Ga. 2000); Stowell v. Andrews, 171 N.H. 289, 194 A.3d 
953 (N.H. 2018). These adopting courts rely primarily on the 
rationale that the Restatement "strikes an appropriate balance 
between the interests of the respective estate owners by 
permitting the servient owner to develop his land without 
unreasonably interfering with the easement holder's rights." 
Dwyer, 809 N.E.2d at 1057.

1. Under a plain-meaning interpretation of Section 4.8, the 
Restatement does not apply to fixed easements.

The Restatement's operative provision, Section 4.8, opens 
with an introductory clause that suggests the rule does not 
apply to fixed easements:

Except where the location and dimensions are 
determined by the instrument or circumstances 
surrounding creation of a servitude, they are 
determined as follows:
(1) The owner of the servient estate has the right within a 
reasonable time to specify a location that is reasonably 
suited to carry out the purpose of the servitude.

(2) The dimensions are those [**14]  reasonably 
necessary for enjoyment of the servitude.
(3) Unless expressly denied by the terms of an easement, 
as defined in § 1.2, the owner of the servient estate is 
entitled to make reasonable changes in the location or 
dimensions of an easement, at the servient owner's 
expense, to permit normal use or development of the 
servient estate, but only if the changes do not

 [*993]  (a) significantly lessen the utility of the 
easement,
(b) increase the burdens on the owner of the 
easement in its use and enjoyment, or
(c) frustrate the purpose for which the easement was 
created.

Restatement § 4.8 (emphasis added).

In light of Section 4.8's introductory provision—"Except 
where the location and dimensions are determined by the 
instrument or circumstances surrounding creation of a 
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servitude, they are determined as follows"—its plain meaning 
would seem to make the rest of Section 4.8 inapplicable when 
the "instrument" creating the servitude or the "circumstances 
surrounding" its creation "determined" the location. This 
provision, in other words, would appear to limit Section 4.8 to 
servitudes that are not "determined" or fixed.

2. The Restatement's drafters believe Section 4.8 applies 
even to fixed easements.

But a plain-meaning interpretation of Section 4.8 leads to a 
result at odds [**15]  with what the Restatement's drafters say 
they were doing in adopting Section 4.8—namely, rejecting 
"the rule espoused by the weight of authority in the United 
States". Restatement § 4.8 cmt. f. Stated differently, the 
Restatement announced a new rule that would purportedly 
modernize outdated common-law restraints, like Indiana's, 
and thereby "increase overall utility" and "encourage the use 
of easements". Id. But if the new rule applies only to the 
unliteral relocation of non-fixed easements, then Section 4.8 
amounts to no more than a rephrasing—a restatement, if you 
will—of the longstanding common-law rule already in place. 
Read this way, Section 4.8 is not rejecting anything.

The Supreme Court of Nevada faced this very question in St. 
James Village, 125 Nev. 211, 210 P.3d 190. There, the court 
considered whether Section 4.8 applies to an easement 
recorded by deed with a metes-and-bounds description. The 
court adopted the Restatement but held "that the plain 
meaning of the rule's introductory language prohibits 
application of the rule when the creating instrument provides 
for an express location or dimensions of the easement." Id. at 
193. The court continued: "Thus, when the easement at issue 
has a location certain, the Restatement rule is not applicable 
and the easement cannot be unilaterally relocated." [**16]  Id. 
See also Offshore Systems-Kenai v. State, Dep't of Transp. & 
Public Facilities, 282 P.3d 348, 357 (Alaska 2012) (adding in 
dicta that Restatement applies only when easement is not 
fixed); Lewis, 92 N.Y.2d 443, 705 N.E.2d 649, 653-54, 682 
N.Y.S.2d 657 (applying draft version of § 4.8 to non-fixed 
easement); Stanga, 694 N.W.2d 718-19 (applying § 4.8 
because right-of-way easement was not described in deed and 
had changed course and form over time).

The Nevada court's plain-meaning interpretation, however, 
may not be what the Restatement's drafters had in mind. Their 
comments state that subsection 4.8(3) applies unless 
"expressly negated by the easement instrument." Restatement 
§ 4.8 cmt. f. And if the purchasers of an easement wish "to 
retain control over any change in location, the instrument 
should be drafted to accomplish that result." Id. The drafters 
also state, under the section "Effects of Specifying Location 

or Dimensions", that specified locations or dimensions of an 
easement in the creating instrument "may indicate the parties' 
intent that no deviation be permitted". Restatement § 4.8, 
Reporter Note p.570 (emphasis added).

These statements cast doubt on a plain-reading construction of 
Section 4.8. The term "expressly negated" in comment f could 
mean, as the Nevada court found,  [*994]  that specific 
locational measurements strictly forbid unilateral relocation. 
But this reading is at odds with the "may" language following 
it in [**17]  the Reporter notes: Specific locations or 
dimensions in the creating instrument "may indicate the 
parties' intent that no deviation is permitted." Restatement § 
4.8, Reporter Note p.570 (emphasis added). Comment f also 
indicates that when parties wish to contract around the 
Restatement rule permitting unilateral relocation, the 
"instrument should be drafted to accomplish that result." In 
other words, the instrument creating the easement should 
expressly prohibit unilateral relocation of the easement, or 
else such one-sided action will be deemed permitted.

Further evidence that the Restatement was intended to apply 
to traditionally fixed easements can be found in Section 4.8's 
expository examples. In one example, Whiteacre has an 
easement through Blackacre to use the "existing roadway for 
a private way". Restatement § 4.8 illus. 4. This easement was 
granted in 1910. The existing roadway meanders through 
Blackacre and passes within ten feet of the house located on 
Blackacre. Blackacre, the servient estate, wants to re-route the 
road to a better location. The deed describes the easement. 
The road is located when the easement is created and is 
determinable. The road has existed for over a century and so 
is determined by practice. Under the [**18]  common law, 
this easement would be fixed, thus requiring all parties to 
consent to a relocation. Yet the drafters use this as an example 
of an easement that can be relocated unilaterally. Id.

3. Some courts conclude that Section 4.8 does not mean 
what it says.

Unlike Nevada's high court, the Supreme Judicial Court of 
Massachusetts in Dwyer, 442 Mass. 87, 809 N.E.2d 1053, 
declined to adopt the plain-meaning construction and instead 
read Section 4.8 as being a true new path. Because the "deed 
describes the location of the easement" and "contains no 
language concerning its relocation", id. at 1055, Dwyer held 
the fixed easement could be unilaterally relocated under 
Section 4.8. In contrast, and consistent with Section 4.8's 
plain meaning, the Wisconsin Supreme Court found Dwyer to 
be an outlier in applying Section 4.8 to fixed easements. See 
AKG Real Estate, 717 N.W.2d at 845.

These conflicting state-court opinions persuade us that our 
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court of appeals erred in relying on Dwyer for its conclusion 
that Richland could relocate the disputed easement without 
DeSpirito's consent. Given the plain meaning of Section 4.8, 
we reject Dwyer's holding that the Restatement applies to 
fixed easements. Thus, even if we were to adopt the 
Restatement, we would interpret it based on the section's 
actual text and not the drafters' apparent intent. But, [**19]  as 
discussed next, we decline to adopt Restatement Section 4.8 
at all—not as intended or written.

III. Indiana's common-law approach has long been 
settled, and we see no reason to modify it.

We decline to adopt the Restatement and opt instead to 
reaffirm Indiana's common law concerning the relocation of 
easements: Once an easement's location is fixed, neither the 
servient nor dominant estate-holder can relocate or modify the 
easement without the other's consent. This rule applies to 
easements by necessity, restrictive covenants, and, relevant 
here, express easements appurtenant.

For four reasons, we continue to embrace the common-law 
rule. First, the common-law approach settles the expectations 
of property owners and honors their bargained-for holdings, 
ensuring stability in land ownership and property valuation. 
Second, it avoids the likely flood of litigation  [*995]  that 
would occur were we to abandon the common law's bright-
line rule and thus inject uncertainty into whether and when the 
Restatement applies to various scenarios. Third, it avoids 
having to address whether modifying the common-law rule 
would effect a judicial taking of private property, triggering 
an entitlement to just compensation. And, fourth, [**20]  it 
likely leads to more efficient economic outcomes than the 
Restatement.

A. Settling expectations

Our first concern with the Restatement's approach is that it 
may unsettle property values by frustrating the contracting 
parties' expectations. Parties often bargain over an easement's 
type and location when first creating an easement. Allowing 
one party to thwart that bargain may result in a windfall for 
one party and a corresponding shortfall for the other, thus 
depriving it of its bargain.

As the Supreme Court of Maine explained in Davis v. Bruk, 
411 A.2d 660 (Me. 1980), the Restatement approach would 
"introduce considerable uncertainty into land ownership" by 
depriving the dominant estate-holder "of his property rights in 
the servient estate". Id. at 665. And, the court continued, 
following the Restatement could

confer an economic windfall on the servient owner, who 

presumably purchased the land at a price which reflected 
the restraints existing on the property. Such a rule would 
relieve him of such restraints to the detriment of the 
owner of the dominant estate whose settled expectations 
would be derailed with impunity.

Id. Reaffirming Indiana's common-law approach signals to 
landowners that we are holding the parties to the 
agreement [**21]  they—or their predecessors in interest—
made when they negotiated their easement or acquired their 
property concerning the easement. A key virtue of the 
common-law rule is that it promotes certainty and encourages 
investments in dominant estates and the easements serving 
them by ensuring their property interests and corresponding 
property values remain stable and predictable.

B. Minimizing litigation

As Indiana's dearth of caselaw on this topic underscores, our 
common-law approach has not generated much litigation over 
the years. The common-law approach is a clear, bright-line 
rule requiring parties to consent to the modification or 
relocation of a fixed easement. Were we to adopt the 
Restatement approach, it would fall to courts to determine, 
among other things:

• what is a reasonable change to an easement;
• would a reasonable change permit normal use or 
development of the servient estate;
• would relocation significantly lessen the utility of the 
easement; and
• would the relocation frustrate the easement's purpose?

Property owners are better suited than courts to answer these 
questions. We leave the determination of such questions to the 
parties themselves and the market. Under such 
circumstances, [**22]  the governing legal principles should 
be clear, black-letter rules that leave no room for judicial 
discretion. Our longstanding common-law rule fills that bill. 
See Herren, 538 S.E.2d at 736 (allowing unilateral relocation 
by servient estate-holder would be "opening the door for 
increased litigation over 'reasonableness' issues based on 
today's conditions rather than those considered in the original 
bargain").

C. Avoiding judicial takings

Another reason for retaining the common-law rule is that the 
Supreme Court, in a plurality opinion by Justice Scalia, has 
observed that a judicial taking may arise if  [*996]  a court 
modifies the common law to eliminate a settled property right.

In sum, the Takings Clause bars the State from taking 
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private property without paying for it, no matter which 
branch is the instrument of the taking. . . . If a legislature 
or a court declares that what was once an established 
right of private property no longer exists, it has taken 
that property, no less than if the State had physically 
appropriated it or destroyed its value by regulation.

Stop the Beach Renourishment, Inc. v. Florida Dep't of Envt'l 
Protection, 560 U.S. 702, 715, 130 S. Ct. 2592, 177 L. Ed. 2d 
184 (2010) (emphasis in original). By retaining the common-
law rule, we avoid having to consider whether the 
Restatement so fundamentally alters a property right in the 
easement [**23]  that abandoning the rule amounts to a taking 
of that right requiring the payment of just compensation.

D. Securing economically efficient outcomes

A final reason for adhering to the common-law rule is the 
economic reality that property owners with easement disputes 
often will bargain extralegally—meaning they will contract 
around existing rules. Both the common-law and Restatement 
approaches are alternative rules that presumptively govern a 
legal relationship unless the parties agree to other terms. But 
parties are more likely to contract around clear rules that 
address whether and when the law applies. The Restatement 
often leaves such questions unanswered. In contrast, the 
common law provides a straightforward answer and 
encourages interdependence between parties by requiring 
them to work cooperatively any time one of them wishes to 
move an easement.

A potential problem with extralegal bargaining is that if 
transaction costs are more than de minimis, the parties may be 
deterred from bargaining to the optimal, so-called "Pareto-
efficient" outcome—where it is impossible to enhance the 
welfare of one party without making another worse off. This 
is the Coase Theorem in its simplest form. [**24]  As 
Professor Coase acknowledged, transaction costs often 
prevent extralegal bargaining and frustrate optimal outcomes. 
R. H. Coase, The Problem of Social Cost, 3 J. Law & Econ. 1 
(1960). Because transactions costs are usually more than 
negligible, we seek the rule that minimizes bargaining costs 
and encourages parties to attain a more efficient outcome.

The Restatement approach threatens to make bargaining 
costlier and deter the most efficient use of resources. Under 
the Restatement, the servient estate-holder may take initial 
steps to relocate the easement unilaterally because he does not 
need the dominant estate-holder's prior consent. Especially if 
those initial steps include investing significant resources, 
those sunk costs might make the owner of the servient estate 
"reluctant to accept an offer from the owner of the dominant 
estate to cease the relocation, even if doing so would be the 

most efficient outcome." Note, The Right of Owners of 
Servient Estates to Relocate Easements Unilaterally, 109 
Harv. L. Rev. 1693, 1701 (1996). The common-law rule, in 
contrast, forces parties to cooperate from the outset. The 
servient estate-holder, aware he must obtain the dominant 
estate-holder's consent before relocating the easement, will 
likely engage [**25]  in dialogue before incurring significant 
costs that would deter a mutually beneficial outcome. Thus, in 
such instances, the common-law rule encourages bargaining 
at a lower cost than the Restatement approach.

Richland worries about the bad actor—the dominant estate-
holder who uses the common-law rule as a shield and refuses 
to  [*997]  consent to an easement's relocation despite an 
economic motive to do so. That is a fair concern, and we 
acknowledge the prevailing rule may enable dominant estate-
holders to use their utility easements to block economically 
beneficial development of an adjacent plot. But the 
Restatement presents its own bad-actor problems. As 
described by the Maine Supreme Court, the dominant estate-
holder "could be subjected to harassment by the servient 
owner's attempts at relocation to serve his own conveniences." 
Davis, 411 A.2d at 665. Adopting the Restatement would not 
solve the bad-actor problem. It would simply empower a 
different party—the servient estate-holder—to act badly. 
There is no reason to believe servient estate-holders will 
pursue their own self-interest with any less gusto under the 
Restatement than dominant estate-holders under the common 
law. Thus, adopting the Restatement to [**26]  thwart the 
dominant estate-holder that uses the easement as a shield 
would merely reassign property values to the servient estate-
holder, and we see no point in that.

Conclusion

For these reasons, we retain Indiana's common-law rule 
prohibiting the unilateral relocation of fixed easements and 
thus affirm the trial court's entry of judgment for DeSpirito on 
his petition for judicial review and against Richland and the 
Commission.

Rush, C.J., and David, Massa, and Goff, JJ., concur.

End of Document
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On December 11, 2018, the Court of Appeals of Arizona found that a plaintiff had failed to provide 
clear and convincing evidence to overturn a public-utility commission’s decision to approve a 
change in an electric-utility company’s rate structure. Woodward v. Arizona Corp. Comm’n, No. 
1 CA-CC 17-0003, 2018 Ariz. App. Unpub. LEXIS 1717, 2018 WL 6498615 (Ariz. Ct. App.). 

Arizona Public Service Company (“APSC”) is an electric-utility company that provides 
service to customers throughout Arizona. State law subjects APSC’s rates to oversight by the 
Arizona Corporation Commission (“Commission”), so when APSC proposed a new rate structure 
in 2016, it initiated a rate case before the Commission. Thirty-nine residents joined the case as 
intervenors, though most of them ultimately agreed to a settlement, which the Commission 
approved. Warren Woodward appealed that settlement, however, based on two objections: (1) that 
the new rate structure discriminated against him because over time it would phase out certain 
payment options, like his; and (2) that the benefits of smart meters made it unreasonable to allow 
customers to opt out of using them in favor of an analog or digital meter that required a traditional 
meter reading. 

The Arizona Court of Appeals upheld the Commission’s decision to approve the settlement 
over Woodward’s objection. First, the court found that Woodward had failed to show how the rate-
structure provision would discriminate against him because similarly situated customers would be 
treated no differently than he would. And second, the court found the Commission’s decision to 
include a smart meter opt-out provision was supported by the evidence. Woodward had failed to 
provide clear and convincing evidence that the Commission’s decision was unlawful, 
unreasonable, or unsupported by substantial evidence, the court found. Accordingly, the Court of 
Appeals affirmed the Commission’s decision.  
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Opinion

MEMORANDUM DECISION

BROWN, Judge:

P1 This is a consolidated appeal of two Arizona Corporation 
Commission decisions that together enact a settlement 
agreement concerning Arizona Public Service Company's 
("APS") 2016 rate case. Appellant Warren Woodward, an 
intervenor in the rate case, challenges Decision No. 76295's 
resolution enacting section 19.1 of the agreement ("choice of 
rate/90-day trial") and Decision No. 76374, which enacts 
section 30 of the agreement ("AMI11 Opt-Out Program"). 
Because Woodward has not demonstrated that the 
Commission's decisions were unlawful, unreasonable, or 
unsupported [*2]  by substantial evidence, we affirm.

BACKGROUND

P2 APS is a public service corporation within the meaning of 
Article 15, Section 2, of the Arizona Constitution and is the 
largest provider of electricity in Arizona. As a public service 
corporation, APS is regulated by the Commission, which 
determines the rates APS can implement through a proceeding 
called a rate case. See Ariz. Admin. Code ("A.A.C.") R14-2-
103. These proceedings are complex and often take more than 
a year to complete because they "attract many intervenors, 
require voluminous and detailed filings, and involve multiple, 
lengthy hearings." Residential Util. Consumer Office v. Ariz. 
Corp. Comm'n, 240 Ariz. 108, 110, ¶ 6, 377 P.3d 305 (2016).

P3 Woodward is one of many intervenors to the 2016 rate 

1 AMI stands for Automated Meter Infrastructure and refers to the 
use of "smart meters," which are utility meters that have "have a 
two-way communication function between the utility company and 
the customer." Office of Envtl. Health, Ariz. Dep't of Health Servs., 
Public Health Evaluation of Radio Frequency Exposure from 
Electronic Meters 1 (2014).



Page 2 of 7

case, which included various issues that were heavily litigated 
for over a year until 29 of 39 parties signed the settlement 
agreement at issue in this case. Woodward was involved in 
the settlement agreement negotiations but opposed its final 
terms.

P4 Whether the settlement agreement resulted in rates that 
were just, reasonable, and in the public interest was the 
subject of a seven-day evidentiary hearing before an 
administrative law judge ("ALJ") of the Commission's 
Hearing Division. Pre-filed testimony was admitted as 
evidence, and all 39 parties [*3]  were permitted to submit 
direct and rebuttal testimony related to the settlement 
agreement and closing briefs at the hearing's conclusion. After 
the hearing, the ALJ reviewed the evidence and issued a 
recommended opinion and order ("ROO") that addressed all 
the disputed issues except the AMI Opt-Out Program, which 
was bifurcated for a separate decision.

P5 At an open meeting, the Commission discussed the ROO 
and heard additional testimony before approving it, with 
several amendments, by a four to one vote. Decision No. 
76295 was issued shortly thereafter, substantively adopting 
the ROO and concluding, in relevant part, that "the rates, 
terms and conditions of the Settlement Agreement are just, 
fair, and reasonable and in the public interest." Woodward 
filed an application for rehearing, which was denied by 
operation of law. See Ariz. Rev. Stat. ("A.R.S.") § 40-253(A) 
("If the commission does not grant the application [for 
rehearing] within twenty days, it is deemed denied."). 
Woodward timely appealed the decision pursuant to A.R.S. § 
40-254.01.

P6 At a subsequent open meeting, the Commission discussed 
the ROO for the AMI Opt-Out Program and heard additional 
testimony before approving it with no amendments, by a vote 
of four to one. The Commission [*4]  then issued Decision 
No. 76374, adopting the AMI Opt-Out Program and 
determining that the settlement agreement was just, 
reasonable, and in the public interest. Woodward filed an 
application for rehearing, which was denied by operation of 
law, and timely appealed the decision under § 40-254.01. We 
granted the Commission's motion to consolidate the two 
appeals and APS's motion to intervene.

DISCUSSION

P7 The Commission "is a constitutional body . . . ow[ing] its 
existence to provisions in the [state's] organic law." Ethington 
v. Wright, 66 Ariz. 382, 389, 189 P.2d 209 (1948); see also 
Ariz. Const. art. 15, §§ 1-19. The Arizona Constitution grants 
the Commission "full power to . . . prescribe just and 
reasonable classifications to be used and just and reasonable 

rates and charges to be made and collected, by public service 
corporations within the state for service rendered therein." 
Ariz. Const. art. 15, § 3. When exercising its constitutionally 
granted powers, the Commission has broad discretion. See 
Residential Util. Consumer Office, 240 Ariz. at 111, ¶¶ 11-12 
(citations omitted).

P8 We review the constitutional and statutory challenges in 
this case de novo. Id. at ¶ 10. When reviewing a rate-making 
decision we "presume the Commission's actions are 
constitutional, and we uphold them unless they are arbitrary 
or an abuse of discretion." Id. For factual findings, [*5]  we 
defer to the Commission unless presented with "a clear and 
satisfactory showing that [an] order is unlawful or 
unreasonable."2 A.R.S. § 40-254.01(A), (E). This standard 
requires the party opposing a decision to "demonstrate, clearly 
and convincingly, that the Commission's decision is arbitrary, 
unlawful or unsupported by substantial evidence." Freeport 
Minerals Corp. v. Ariz. Corp. Comm'n, 244 Ariz. 409, 411, ¶ 
6, 419 P.3d 942 (App. 2018) (citation omitted). We review 
only those issues that were fairly presented to the 
Commission in a timely application for rehearing. See A.R.S. 
§ 40-253.3

I. Decision 76295: Choice of Rate/90-Day Trial Period

P9 Woodward argues that the Commission exceeded the 
bounds of its prescribed power when it approved the choice of 

2 We disagree with the Commission's assertion that Woodward has 
the burden of "show[ing] by clear and convincing evidence" that the 
findings of fact are unlawful, unreasonable or unsupported by 
substantial evidence. Although "clear and satisfactory" has been 
interpreted as equivalent to "clear and convincing," Consol. Water 
Utils., Ltd. v. Ariz. Corp Comm'n, 178 Ariz. 478, 481, 875 P.2d 137 
(App. 1993), under § 40-254.01(A) Woodward must make a clear 
and convincing showing. To meet this standard, he must provide (1) 
analysis of pertinent legal authorities sufficient to show the 
Commission's decisions are unlawful or unreasonable or (2) 
discussion of the evidence, with supporting record citations, 
sufficient to demonstrate the Commission's decisions are not 
supported by substantial evidence. Woodward is not allowed, much 
less required, to present evidence on appeal. See Consol. Water 
Utils., 178 Ariz. at 481 (explaining that § 40-254.01 was adopted to 
make rate-case challenges much more efficient and that they are to 
"conform, as nearly as possible, to the manner in which other appeals 
are undertaken").

3 Although Woodward's appellate briefing does not comply with 
Arizona Rule of Civil Appellate Procedure 13, his lack of 
compliance does not prevent us from deciding the merits of the 
issues properly preserved in his applications for rehearing and 
sufficiently developed on appeal.

2018 Ariz. App. Unpub. LEXIS 1717, *2



Page 3 of 7

rate/90-day trial period found in § 19.1 of the settlement 
agreement, which provides as follows:

All customers may select R-Basic, R-Basic Large, TOU-
E, R-2, R-3, R-Tech or R-XS if they qualify until May l, 
2018, except to the extent grandfathered under other 
sections of this Settlement Agreement.4 Distributed 
Generation customers will not be eligible for R-XS, R-
Basic or R-Basic Large. After May l, 2018, R-Basic 
Large will no longer be available to new customers or 
customers who are on another rate. New customers after 
May 1, 2018 may choose TOU-E, R-2, R-3 or [*6]  if 
they qualify, R-XS or R-Tech. After 90 days, new 
customers may opt-out of their current rate and select R-
Basic if they qualify. Customers transitioning to R-Basic 
must stay on that rate for at least 12 months.

P10 Woodward asserts that § 19.1 must be set aside because 
grandfathering the R-Basic Large rate plan and requiring new 
customers to participate in the 90-day trial period constitute 
"facilitation of illegal discrimination," which is "both 
unlawful and unreasonable."5 Woodward correctly states that 
the Commission is constitutionally required to set "just and 
reasonable" rates as well as rates that are not 
"discrimina[tory] in charges, service, or facilities . . . between 
persons or places for rendering a like and contemporaneous 
service." Ariz. Const. art. 15, §§ 3, 12. However, he has not 
made the requisite showings under either argument.

A. Just and Reasonable Rates

P11 Just and reasonable rates are "fair to both consumers and 
public service corporations," Phelps Dodge Corp. v. Ariz. 
Elec. Power Coop., Inc., 207 Ariz. 95, 106, ¶ 30, 83 P.3d 573 
(App. 2004) (citations omitted), because public service 
corporations are "entitled to a fair return on the fair value of 
[their] propert[y] devoted to the public use," Ariz. Corp. 
Comm'n v. Ariz. Water Co., 85 Ariz. 198, 203, 335 P.2d 412 
(1959) (citations omitted). In determining whether rates are 
just and reasonable, we analyze the dollar [*7]  amount of the 
rates as they relate to the fair value of the public utility's 
property. See Simms v. Round Valley Light & Power Co., 80 

4 The Commission approved § 19.1, but changed "the sunset for R-
Basic Large" to September 1, 2018 because "there is sufficient 
evidence in the record and it is in the public interest for existing 
customers to have additional time to adequately consider the R-Basic 
Large plan."

5 Woodward arguably did not preserve this argument in his 
application for rehearing; we address it merely to clarify the meaning 
of "just and reasonable."

Ariz. 145, 151, 294 P.2d 378 (1956) ("It is clear . . . that under 
our constitution as interpreted by this court, the commission is 
required to find the fair value of the company's property and 
use such finding as a rate base for the purpose of calculating 
what are just and reasonable rates."). Woodward's argument 
does not challenge the dollar amount of the rates; thus, we do 
not address whether the rates are "just and reasonable."

B. Non-discriminatory Rates

P12 Article 15, Section 12's prohibition on rate discrimination 
is applied to public service corporations in A.R.S. § 40-334.6 
This statute prohibits public service corporations from 
"mak[ing] or grant[ing] any preference or advantage to any 
person or subject[ing] any person to any prejudice or 
disadvantage," in regards to its "rates, charges, services, 
facilities or in any other respect." § 40-334(A). The 
Commission is given the power to "determine any question of 
fact arising under this section." § 40-334(C).

P13 Woodward first argues that APS must make R-Basic 
Large available to—or take it away from—all of its 
residential customers because "deny[ing] a rate plan to some 
residential customers while other residential customers [*8]  
enjoy it is obvious illegal discrimination per A.R.S. § 40-
334(A)." In Town of Wickenburg v. Sabin, 68 Ariz. 75, 77, 
200 P.2d 342 (1948), our supreme court noted that "the law 
on discrimination as applied to public service corporations 
generally is well-settled." The court explained how a public 
service corporation can avoid acting in a discriminatory 
manner:

'The charges must be equal to all for the same service 
under like circumstances. A public service corporation is 
impressed with the obligation of furnishing its service to 
each patron at the same price it makes to every other 
patron for the same or substantially the same or similar 
service' . . . 'The common law upon the subject is 
founded on public policy which requires one engaged in 
a public calling to charge a reasonable and uniform price 
to all persons for the same service rendered under the 
same circumstances.'

Id. at 77-78 (quoting 4 Eugene McQuillin, Municipal 

6 The parties dispute whether the Commission can be found to have 
violated § 40-334 by approving discriminatory rates. We conclude 
that the Commission cannot per se violate this statute, but if its 
findings of fact are challenged and proven unlawful, unreasonable, 
or unsupported by substantial evidence, we have the authority to 
determine it has violated its constitutional duty under Article 15, 
Section 12.

2018 Ariz. App. Unpub. LEXIS 1717, *5
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Corporations § 1829 (2d ed. 1943)). Relying on Wickenburg, 
this court has further described the nondiscrimination doctrine 
as the "obligation of a public service corporation to provide 
impartial services and rates to all its customers similarly 
situated." Miller v. Salt River Valley Water Users' Ass'n, 11 
Ariz. App. 256, 260, 463 P.2d 840 (1970) (citation omitted).

P14 The record supports the Commission's finding that APS 
is not acting in a discriminatory [*9]  manner by removing R-
Basic Large from its list of offerings. This conclusion would 
be different if APS were to offer new and existing customers 
the option to choose R-Basic Large at a higher or lower rate 
than current customers, but this is not the case. Here, new and 
existing customers who have not chosen—or do not choose 
before the sunset date—the R-Basic Large plan, are similarly 
situated with each other; they are not similarly situated with 
current R-Basic Large customers. Thus, § 19.1 does not result 
in discriminatory services or rates between similarly situated 
customers.

P15 Woodward also asserts that the 90-day trial period makes 
or grants a preference or advantage to existing customers in 
violation of § 40-344(A). New customers, however, will pay 
the same amount for their rates as existing customers and will 
have access to all the same plans (unless grandfathered before 
the end of their trial period). Furthermore, Woodward 
acknowledges that even existing customers will be treated as 
new customers if they open services at a new residence.

P16 Finally, Woodward asks us to set aside § 19.1 because he 
and another intervenor presented compelling evidence that is 
contrary to the Commission's determination. [*10]  Our role is 
not to reweigh the evidence or substitute our judgment for that 
of the Commission. See Freeport Minerals Corp., 244 Ariz. at 
417, ¶ 34. The Commission is entrusted with the authority to 
render decisions regarding ratemaking after weighing the 
credibility of the various witnesses and exhibits, and it "is the 
best-equipped branch of government to do so." Sierra Club--
Grand Canyon Chapter v. Ariz. Corp. Comm'n, 237 Ariz. 
568, 574, ¶ 19, 354 P.3d 1127 (App. 2015).

P17 Overall, Woodward has not made a clear and convincing 
showing that the Commission's determination regarding § 
19.1 was unlawful, unreasonable, or unsupported by 
substantial evidence. Therefore, we affirm its adoption in 
Decision 76295.

II. Decision 76374: AMI Opt-Out Program

P18 The settlement agreement's AMI Opt-Out Program 
allows APS residential customers who do not want an AMI 
meter to "opt-out" and have their electricity monitored by an 
analog or digital meter (requiring traditional meter reading). 

This program was heavily litigated during the evidentiary 
hearing and bifurcated for a separate decision by the ALJ. 
Section 30 states as follows:

The AMI Opt-Out program will be approved as proposed 
by APS except the fees will be changed to reflect an 
upfront fee of $50 to change out a standard meter for a 
non-standard meter and monthly fee of $5. See Service 
Schedule 1, attached as [*11]  Appendix M.

As we understand Woodward's arguments, he asserts that 
Decision 76374 should be set aside because (1) the findings of 
facts are not supported by evidence; (2) the ALJ should have 
considered newly discovered evidence; and (3) the decision is 
fatally flawed because the ALJ was biased against him.

A. Findings of Fact — Lack of Evidence

P19 Woodward argues that because findings of fact numbers 
349 through 354 rely on evidence and testimony presented by 
other parties to the proceedings, the findings constitute 
"baseless opinions" that are "completely unsubstantiated by 
fact, by competent evidence or witnesses."7 He contends he 
"presented [the] probative evidence" that should determine 
the outcome of this case because the other parties' testimony 
and exhibits are not evidence.

P20 These factual findings state in relevant part:
349. The evidence presented does not support allegations 
that AMI meters pose a risk to public safety or health 
beyond those risks inherent to the delivery of electricity 
to homes and businesses, and those inherent to the use 
and enjoyment of modern electrical appliances and 
conveniences in those homes and businesses.

350. APS's AMI meters comply with the 
applicable [*12]  safety standards.
351. Allegations were made regarding . . . risks in 
association with the use of AMI meters. The evidence 
presented does not support those claims.
352. Section 30 and Schedule M of the Settlement 
Agreement provide a means for . . . customers who do 
not wish to receive service with APS's standard AMI 
meter, for whatever reason, to request a non-AMI meter 
for a one-time installation fee and a monthly fee, both of 
which are cost-based.
353. The evidence demonstrates that the fees proposed . . 
. are reasonable and appropriate, and that the 

7 Woodward references finding of fact number 348 in his appellate 
briefing, but he did not adequately preserve this contention in his 
application for rehearing. See A.R.S. § 40-253.

2018 Ariz. App. Unpub. LEXIS 1717, *8
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requirements for participation proposed . . . are also 
reasonable and appropriate.
354. The record in this proceeding does not support 
allegations that the proposed fees or requirements for 
participation . . . are discriminatory.

P21 Broadly speaking, evidence is anything a party relies 
upon to prove its position in a legal proceeding. See Rev. 
Ariz. Jury Instr. Preliminary 3 (4th ed. 2013) (defining 
"evidence" as the "testimony of witnesses, any documents and 
other things received in evidence as exhibits, and any facts 
stipulated, or agreed to, by the parties or which [the jury is] 
instructed to accept"); see also A.A.C. R14-3-109 (describing 
various forms of evidence [*13]  parties may rely on at 
Commission hearings). The general test for admissibility is 
not whether something is or is not evidence, but whether it is 
relevant to the case. See Ariz. R. Evid. 401, 402; Hawkins v. 
Allstate Ins. Co., 152 Ariz. 490, 496, 733 P.2d 1073 (1987) 
(explaining that relevancy is a two-part test requiring that the 
evidence relate to a consequential fact placed at issue from 
"the pleadings and substantive law" and "alter the [fact's] 
probability, not prove or disprove [its] existence").

P22 Here, the documentation properly submitted to the ALJ 
during these proceedings and the live testimony of several 
witnesses (including Woodward) constitute the evidence the 
ALJ was tasked with evaluating, and, issuing findings related 
thereto. The depth to which the ALJ considered every piece of 
evidence is not pertinent on review because we will uphold 
the factual findings unless the party opposing them clearly 
and convincingly demonstrates that the findings are unlawful, 
unreasonable, or unsupported by substantial evidence. See 
Litchfield Park Serv. Co., 178 Ariz. at 434. To the extent 
Woodward argues his evidence is more probative, we reiterate 
that we do not re-weigh the evidence that was presented to the 
Commission or substitute its judgment with our own. See 
supra ¶ 16.

P23 Woodward also argues the findings [*14]  of fact violate 
A.R.S. § 41-1063 because each finding of fact does not 
analyze the evidence or state why the ALJ found it more 
persuasive. Section 41-1063 applies to "contested cases," 
which exempts rate-making proceedings conducted under 
Article 15 of the Constitution. A.R.S. § 41-1001(5). Even so, 
the ALJ's findings sufficiently allow us to discern how she 
reached her conclusions because the ROO discussed the 
positions of the parties and included references to the 
hearing's transcripts and the parties' briefs. Cf. Shelby Sch. v. 
Ariz. State Bd. of Educ., 192 Ariz. 156, 163, ¶ 21, 962 P.2d 
230 (App. 1998) (explaining how even when § 41-1063 
applies "[t]he findings need not be detailed nor in any 
particular form, though the reviewing court must be able to 
discern how the agency reached its conclusion"). Thus, 

Woodward has not demonstrated that the findings of fact are 
unlawful, unreasonable, or unsupported by substantial 
evidence.

B. Findings of Fact: Miscellaneous

P24 Woodward makes sub-arguments regarding why some of 
the findings of fact are unsupported. We address these 
arguments to the extent we understand them to pose questions 
that are not contingent on us re-weighing the evidence or 
substituting our judgment for that of the Commission.

P25 In No. 349, the Commission found that AMI meters are 
not likely to pose a risk beyond [*15]  those inherent to the 
delivery, use, and enjoyment of electricity in homes and 
businesses. Woodward argues the Commission has 
"facilitated, and is complicit in, APS's violation" of A.R.S. § 
40-361(B), which states that "[e]very public service 
corporation shall furnish and maintain such service, 
equipment and facilities as will promote the safety, health, 
comfort and convenience of its patrons." Woodward seems to 
suggest that any service, equipment, or facility that does not 
actively enhance the health of APS's customers is violative of 
this statute. However, Woodward does not cite any legal 
authority for this interpretation, and thus he has not clearly 
and convincingly demonstrated No. 349 is unlawful, 
unreasonable, or unsupported by substantial evidence.

P26 Regarding No. 351, Woodward argues it violates the 
Commission's earlier decision (Decision 75047) that states the 
rate case should consider "issues that may surround smart 
meters." Specifically, Woodward asserts that Decision 76374 
does not address the following: (1) the possibility that APS is 
trespassing and stealing customer property when it gathers a 
customer's data; (2) the inaccuracy of smart meter data; and 
(3) the damage smart meters do [*16]  to household 
appliances. Contrary to Woodward's assertions, the record 
indicates the Commission heard testimony on these issues and 
discussed them in the ROO when it outlined Woodward's 
arguments. Furthermore, Decision 76374 specifically states, 
"Pursuant to Commission Decision No. 75047 . . . issues 
related to APS's Proposed Automated Meter Opt-Out Service 
Schedule were addressed in this proceeding." Therefore, we 
reject Woodward's assertion that the Commission failed to 
comply with Decision 75047 because it is within the 
Commission's discretion to interpret the requirements of a 
prior order unless that interpretation is clearly erroneous. See 
Grand Canyon Trust v. Ariz. Corp. Comm'n, 210 Ariz. 30, 35-
36, ¶ 20, 107 P.3d 356 (App. 2005) (citations omitted).

P27 As for No. 352, Woodward asserts the finding of fact is 
misleading because "not just any APS customer can refuse a 
'smart' meter," thus "[m]any APS customers who would like 

2018 Ariz. App. Unpub. LEXIS 1717, *12
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to refuse a 'smart' meter are unnecessarily discriminated 
against." Woodward's unsupported allegation does not clearly 
and convincingly demonstrate that APS is acting in a 
discriminatory manner because impermissible discrimination 
requires that APS provide different services to similarly 
situated customers or charge them different rates for the 
same [*17]  or substantially the same service. See supra ¶¶ 
13-14. Here, APS is merely restricting solar and commercial 
customers from participating in the AMI Opt-Out Program. 
This is not discriminatory because solar and commercial 
customers are not similarly situated with respect to residential 
customers who can participate in the AMI Opt-Out Program.

P28 Finally, Woodward argues that No. 353 is a "fantasy" 
because "[t]he requirements for participation are highly 
discriminatory." The requirements Woodward takes issue 
with are found in APS's Service Schedule 1, under the label 
"8.5 Discontinuation of Non-Standard Metering." In that 
document, APS lists five conditions that allow APS to replace 
a non-standard meter with a standard meter based on health 
and safety concerns, or misuse of a meter. Applying these five 
conditions to customers who already have an AMI meter is 
illogical because the smart meters are read remotely and 
automatically alert APS to meter misuse or tampering; 
therefore, the five conditions only apply to customers who 
participate in the AMI Opt-Out Program.

P29 In sum, we conclude that Woodward has not clearly and 
convincingly demonstrated the findings of fact are unlawful, 
unreasonable, [*18]  or unsupported by substantial evidence.

C. New Evidence

P30 Woodward asserts that the ALJ should have considered 
an exhibit he attached to his initial closing brief and two other 
exhibits he attached to his reply closing brief as admissible 
evidence. Although the ALJ took notice of these exhibits, she 
found they "do not constitute evidence subject to cross-
examination of a sponsoring witness, and cannot be accorded 
any weight" because "[t]he purpose of legal briefs is not to 
enter new evidence into the record, but to allow parties an 
opportunity to set forth their legal arguments on evidence 
presented in a proceeding."

P31 Hearings before the Commission are governed by A.R.S. 
§§ 40-241 to -56 and "by rules of practice and procedure 
adopted by the [C]ommission." A.R.S. § 40-243; see A.A.C. 
R14-3-101 to -13. These rules provide the following 
guidance: "Once a party has rested his case he shall not be 
allowed to introduce further evidence without consent of the 
presiding officer." A.A.C. R14-3-109(G). Woodward rested 
his case on May 1, 2017, and after his testimony was finished, 
he responded affirmatively to the ALJ's question regarding 

whether he had been given a "full and fair opportunity to 
present [his] case." Accordingly, the ALJ acted within her 
discretion [*19]  in declining to allow the introduction of new 
evidence after the hearing was completed. Cf. Higgins v. 
Indus. Comm'n, 16 Ariz. App. 136, 138-39, 491 P.2d 1138 
(1971) ("[E]vidence submitted after a formal hearing is not 
admissible" because it must be "presented in sufficient time to 
allow for cross-examination at the hearing.").

D. Judicial Bias

P32 Despite answering in the affirmative when the ALJ asked 
if he "had a full and fair opportunity" to present his case, 
Woodward now argues that the decision is "fatally flawed" 
because the ALJ exercised "[g]ross judicial bias in favor of 
APS and prejudice against [Woodward]." Among his 
allegations, Woodward asserts that the ALJ

(1) "did the work of the APS lawyers" when she stopped 
a line of questioning and told him it was argumentative, 
despite no APS lawyer objecting;
(2) turned due process on its head by telling him "a data 
request would have gotten you those numbers prior to 
the hearing. Just saying."; and
(3) "took it upon herself to include in her ROO" APS 
evidence—the Arizona Department of Health Services 
study—even though he "totally discredit[ed]" the 
evidence with his own.

P33 Woodward has failed to rebut the presumption that a 
hearing officer is "fair and can be disqualified only upon a 
showing of actual bias." [*20]  Berenter v. Gallinger, 173 
Ariz. 75, 82, 839 P.2d 1120 (App. 1992); Jenners v. Indus. 
Comm'n, 16 Ariz. App. 81, 83, 491 P.2d 31 (1971) 
(explaining that absent "an applicable statute . . . or 
administrative rule" actual bias is the standard in an 
administrative hearing). Actual bias is shown by 
"demonstrat[ing] that the mind of the decision maker is 
'irrevocably closed' on the particular issues being decided." 
Hourani v. Benson Hosp., 211 Ariz. 427, 434, ¶ 23, 122 P.3d 
6 (App. 2005) (citation omitted). To meet this standard, it 
must be clear that "any bias or predetermination of the facts is 
based on an 'extrajudicial source' that results in a decision 
based on something" outside of the hearing. Id. (citations 
omitted). None of Woodward's assertions are based on 
matters from outside the hearing process nor do they provide 
any showing that the ALJ's mind was irrevocably closed in 
deciding the issues before her. Thus, Woodward has not 
established judicial bias.

CONCLUSION

2018 Ariz. App. Unpub. LEXIS 1717, *16
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P34 Because Woodward has not clearly and convincingly 
demonstrated that the Commission's determinations regarding 
§ 19.1 in Decision 76295 and § 30 in Decision 76374 are 
unlawful, unreasonable, or unsupported by substantial 
evidence, we affirm.

End of Document

2018 Ariz. App. Unpub. LEXIS 1717, *20



On June 19, 2019, the U.S. Court of Appeals for the 11th Circuit awarded $921,125 to a farmer 
whose land an electric-utility company had partially condemned. United States v. Easements & 
Rights-of-Way over a Total of 15.66 Acres of Land, No. 18-135-67, 2019 U.S. App. LEXIS 
18320, 2019 WL 2522226 (11th Cir. June 19, 2019). 

In 2017, the Tennessee Valley Authority (“TVA”) condemned 15.66 acres of James 
Hobgood’s farmland to acquire permanent easements and rights-of-way for new transmission 
lines. But the parties contested how to evaluate the condemned land in determining just 
compensation. TVA’s expert appraiser claimed just compensation was only $68,435 because 
agriculture was the land’s “highest and best use,” while Hobgood’s expert appraiser claimed just 
compensation was $921,125 claiming the farm was an interim use and that its “highest and best 
use,” was an investment property. TVA argued that because Hobgood had only ever used his 
property for agriculture, its potential use as an investment property should not be considered in 
determining just compensation. 

The U.S. Court of Appeals for the 11th Circuit agreed with the evaluation by Hobgood’s 
expert appraiser. Although the land had never before been used as an investment property, the 
court found there was “a reasonable probability that the proposed use will be needed and wanted 
at a near enough point in the future to affect the current value of the property.” Therefore, based 
on the testimony from Hobgood’s expert appraiser about similarly situated investment properties, 
the 11th Circuit awarded Hobgood $921,125 as just compensation for his land. 
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Opinion

PER CURIAM:

The Tennessee Valley Authority ("TVA"), a federally-owned 
corporation that acts as an agency or instrumentality of the 
United States1, appeals the denial of its renewed motion for 
judgment as a matter of law after a jury awarded landowner 
James Hobgood $921,125 in "just compensation" for the 
taking of easements and rights of way to construct power lines 

1 Springer v. Bryant, 897 F.2d 1085, 1089 (11th Cir. 1990).

on Hobgood's land in northern Georgia. After careful review, 
we affirm.

I.

Hobgood is the fee simple owner of 374.28 acres of 
contiguous land west of the city of Calhoun in Gordon 
County, Georgia. This property consists of two undeveloped 
residential lots (5.83 total acres) and an adjacent agricultural 
tract (368.45 total acres). The agricultural tract (the "farm") is 
bounded on its western edge by the Oostananaula River and is 
bisected [*2]  by the Beamer Bottom public road, with about 
277 acres between the river and road and about 90 acres 
above the road. About 95 percent of the farm is in the 
floodplain, and it is unimproved except for an irrigation 
system. Hobgood has farmed the land since he purchased it in 
1988.

In 2013, TVA announced a project to build a new 115-kV 
power line in Whitfield and Gordon Counties for the purpose 
of providing a second source of electric power to the cities of 
Calhoun and Dalton. The selected route was 20.5 miles long 
and crossed part of all three tracts of Hobgood's land.

On November 17, 2016, the "date of taking," TVA filed a 
complaint and "Declaration of Taking" to acquire permanent 
easements and rights-of-way (collectively, the "easements") 
totaling 15.66 acres of Hobgood's land. With regard to the 
farm, the only tract of land at issue in this appeal, the 
easements condemned by TVA are 150 feet wide and cross 
13.38 acres of the farm adjacent to or near some of its 
borders. TVA has constructed transmission towers and power 
lines within the easements.

II.

The district court set the matter for a jury trial for the sole 
purpose of determining just compensation. Before trial, TVA 
moved to exclude [*3]  several categories of testimony and 
evidence, including, as relevant here, Hobgood's post-taking 
plans to develop the farm into subdivided residential lots. The 
court granted TVA's motion, finding that "any plans . . . to 



Page 2 of 7

develop a subdivision were simply speculative as of the date 
of the taking." TVA, however, did not move to exclude more 
general testimony from Hobgood's experts—a professional 
engineer and a real-estate appraiser—to the effect that the 
farm was suitable for future residential development and that 
this suitability affected its market value.

A three-day jury trial was held in May 2018. The jury heard 
three different valuations of the amount of just compensation 
to be awarded—that is, the difference in the farm's value 
before and after the taking ("pre-take" and "post-take," 
respectively). First, according to Marion Wilson, TVA's 
expert appraiser, just compensation was $68,435 based on a 
pre-take value of $1,842,250 and a post-take value of 
$1,773,815. Second, according to Bruce Penn, Hobgood's 
expert appraiser, just compensation was $921,125 based on a 
pre-take value of $2,026,475 and a post-take value of 
$1,105,350. Finally, Hobgood testified that the pre-take 
value [*4]  of the farm—approximately $3,375,000—had 
been cut in half post-take.2

At the close of the evidence, TVA moved for judgment as a 
matter of law. It argued that the evidence failed to support 
Penn's or Hobgood's valuation figures. The district court 
denied that motion and submitted the case to the jury, which 
credited Penn's valuation and awarded $921,125 in 
compensation for the taking of easements on the farm. The 
court then denied TVA's renewed motion for judgment as a 
matter of law, and this appeal followed.

III.

We review de novo the denial of a motion for judgment as a 
matter of law, applying the same standards as the district 
court. Brown v. Ala. Dep't of Transp., 597 F.3d 1160, 1173 
(11th Cir. 2010). Judgment as a matter of law is appropriate 
only when "the facts and inferences point so overwhelmingly 
in favor of one party that reasonable people could not arrive at 
a contrary verdict." Id. (citation, quotation marks, brackets, 
and ellipsis omitted). In making that determination, we review 
the entire record, but we draw all reasonable inferences in 
favor of the non-moving party and do not assume the jury's 
role of weighing the evidence or making credibility 
determinations. Id. We will credit evidence supporting the 
moving party that is uncontradicted [*5]  and unimpeached, at 

2 Hobgood's total valuation of $3,497,500 included damages for the 
two residential lots, which he valued at a total of approximately 
$122,500. Excluding damages for the residential lots results in the 
figure cited above—$3,375,000—which reflects Hobgood's 
approximate valuation of the farm. TVA does not challenge the 
jury's award of $75,337.50 for the two residential lots.

least if it comes from disinterested witnesses, but "we will 
disregard all evidence favorable to the moving party that the 
jury is not required to believe." Lamonica v. Safe Hurricane 
Shutters, Inc., 711 F.3d 1299, 1312 (11th Cir. 2013) 
(quotation marks omitted).

IV.

The Takings Clause of the Fifth Amendment prohibits the 
government from taking private property "without just 
compensation." U.S. Const. amend. V. ("[N]or shall private 
property be taken for public use, without just 
compensation."). "'[J]ust compensation' means the full 
monetary equivalent of the property taken." United States v. 
Reynolds, 397 U.S. 14, 16, 90 S. Ct. 803, 25 L. Ed. 2d 12 
(1970). In other words, "[t]he owner is to be put in the same 
position monetarily as he would have occupied if his property 
had not been taken." Id. In general terms, that means a 
landowner is entitled to "the fair market value of the 
property," which the owner bears the burden of proving. Id.

Fair market value is determined at the time of taking. United 
States v. 320.0 Acres of Land, More or Less in the Cty. of 
Monroe ("320 Acres in Monroe County"), 605 F.2d 762, 781 
(5th Cir. 1979).3 In cases where the estate taken is less than 
absolute ownership, such as an easement, the compensation to 
be paid is "the difference between the fair market value of the 
land as a whole with and without the burden." United States 
for Use of Tenn. Valley Auth. v. Robertson, 354 F.2d 877, 880 
(5th Cir. 1966).

Fair market value includes "all elements of value that 
inhere [*6]  in the property, but it does not exceed market 
value fairly determined." Olson v. United States, 292 U.S. 
246, 255, 54 S. Ct. 704, 78 L. Ed. 1236 (1934). Because a 
reasonable buyer "will purchase land with an eye to not only 
its existing use but to other potential uses as well," fair market 
value "includes any additional market value it may command 
because of the prospects for developing it to the 'highest and 
best use' for which it is suitable." 320.0 Acres in Monroe 
County, 605 F.2d at 781; see Olson, 292 U.S. at 255 ("The 
highest and most profitable use for which the property is 
adaptable and needed or likely to be needed in the reasonably 
near future is to be considered . . . to the full extent that the 
prospect of demand for such use affects the market value 
while the property is privately held.").

The highest and best use of property is presumed to be its 

3 This Court adopted as binding precedent all Fifth Circuit decisions 
prior to October 1, 1981. Bonner v. City of Prichard, 661 F.2d 1206, 
1209 (11th Cir. 1981) (en banc).

2019 U.S. App. LEXIS 18320, *3
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current use. See United States v. 158.24 Acres of Land, More 
or Less, in Bee Cty., Texas ("158.24 Acres in Bee County"), 
515 F.2d 230, 233 (5th Cir. 1975). But landowners may 
prove, "if they can, that the actual use to which they are 
putting it is not the highest and best use for the property as 
viewed by a potential purchaser." United States v. Buhler, 305 
F.2d 319, 328-29 (5th Cir. 1962).

When a landowner proposes a different use as "highest and 
best," the landowner must do more than show that the 
property is physically adaptable to that use. Olson, 292 U.S. at 
256-57; Cameron Dev. Co. v. United States, 145 F.2d 209, 
210 (5th Cir. 1944). In particular, [*7]  the landowner must 
present evidence of a market for the proffered element of 
value. See 158.24 Acres in Bee County, 515 F.2d at 233 
(concluding that there was no evidence of a "market" or 
"demand" for the landowner's proposed highest and best use); 
Cameron Dev., 145 F.2d at 210. In other words, the 
landowner needs to show a reasonable probability that the 
proposed use will be needed and wanted at a near enough 
point in the future to affect the current value of the property. 
320.0 Acres in Monroe County, 605 F.2d at 817-18; United 
States v. 69.1 Acres of Land, More or Less, Situated in Platt 
Springs Twp. ("69.1 Acres in Platt Springs"), 942 F.2d 290, 
294 (4th Cir. 1991); see Olson, 292 U.S. at 257 (speculative 
and remote uses "not fairly shown to be reasonably probable" 
should be excluded from consideration).

In terms of proving market value, "[c]ourts have consistently 
recognized that, in general, comparable sales constitute the 
best evidence of market value." 320.0 Acres in Monroe 
County, 605 F.2d at 798; see also United States ex rel. and for 
the Use of the Tenn. Valley Auth. v. Easement & Right of Way 
over a Tract of Land in Madison Cty., Tenn. ("Right of Way in 
Madison County"), 405 F.2d 305, 308 (6th Cir. 1968) 
("[E]vidence of sales of comparable property is persuasive 
evidence of market value, either as direct proof or in support 
of a witness's opinion."). Ordinarily, "[t]he extent of 
comparability goes to the weight rather [*8]  than to the 
admissibility of the evidence." Right of Way in Madison 
County, 405 F.2d at 307.

V.

We divide our discussion into three parts. First, we 
summarize the relevant evidence presented at trial. Second, 
we describe TVA's arguments on appeal. And third, we 
evaluate whether the evidence adequately supported the jury's 
award.

A.

As noted above, the parties offered competing valuations 
from expert appraisers. But despite their differing results, both 
appraisers used the same basic analytical method for valuing 
the land: the "comparable sales" approach. This approach 
entails considering sales of similarly situated parcels and 
using those sales, with adjustments to account for any relevant 
differences, to evaluate the value of the subject property. E.g., 
Palmer Ranch Holdings Ltd. v. Comm'r of Internal Revenue, 
812 F.3d 982, 987 (11th Cir. 2016).

Wilson, TVA's expert, used comparable sales of agricultural 
property in the area to determine that the farm pre-take was 
worth $5,000 per acre, for a total of $1,842,250. After the 
taking, in Wilson's view, the value of 353 acres of the farm 
remained unchanged because that acreage could still be 
farmed without interference. Wilson opined that the highest 
and best use of the land both before and after the taking was 
its existing use as agricultural land. Wilson explained that it 
was [*9]  zoned agricultural and that various features of the 
farm—that it was "predominantly floodplain land," "very flat 
and level," and had "access to year-round water and the 
possibility of irrigation"—made it "perfect for farming." As to 
the remaining 15 acres or so, Wilson found that the value of 
the acreage within the easements (13.38 acres) was damaged 
by 90% ($60,435), while the value of the acreage trapped 
between the easements and the property's eastern boundary 
(1.7 acres) was damaged by 80% ($8000). Accordingly, 
Wilson found that Hobgood was entitled to $68,435 in 
compensation for the taking.

Penn, Hobgood's expert appraiser, likewise used a comparable 
sales approach to value the farm as having a pre-taking value 
of $5,500 per acre and a total pre-take value of $2,026,475. 
Penn then used "paired sales analysis" to conclude that the 
presence of the power lines diminished the value of the farm 
by 45 percent; that the farm was worth $3,000 per acre after 
the taking; and that the property had a diminished post-take 
value of $1,105,350. Using these values, Penn calculated the 
difference between the farm's pre-take value and its post-take 
value as $921,125.

Penn explained that "paired sales [*10]  analysis" is a type of 
"trend analysis" that involves "look[ing] at the market" and 
comparing properties with and without power lines in the 
same area and seeing if there is "any difference in value per 
acre." Penn testified that he found enough comparable sales in 
Gordon County to "fe[el] satisfied that [he] could tell from a 
trend analysis what the market shows the potential difference 
in value would be to [the farm] with the power line on it." 
Penn stated that he had done a lot of similar "trend analyses 
and paired sales" based on 25 years of work for both power 
companies and property owners negotiating with power 
companies, and that his analysis in this case was consistent 

2019 U.S. App. LEXIS 18320, *6
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with his findings historically. "Simply put," according to 
Penn, "with the transmission line on the property now, it will 
sell for less than what it would before."

Penn, who had been a real estate appraiser since 1983, 
elaborated that the area of Gordon County where the farm was 
located was an "investor market" with people who "buy and 
sell land to hold and to resell." According to Penn, the farm 
pre-take was marketable to investors because floodplain in 
Gordon County—in contrast to other market areas—
"provides [*11]  premium value to a prospective buyer" and 
"tends to hold value" comparable to or higher than "high-end 
dry land."

But the power lines, in Penn's view, were a "blemish" that 
would cause potential purchasers to offer less or look 
elsewhere. He said that power lines, regardless of their 
placement on the property, cause the greatest loss in value to 
large, undeveloped tracts of land like the farm. Due to the 
presence of the power lines, according to Penn, the farm "lost 
the investor market" because the property was good for 
agriculture only. Penn stated that "[$]3,000 an acre basically 
demonstrates an agricultural use, an exclusive agricultural 
use, as opposed to the higher land prices you're seeing that 
investors are paying and people are paying for the expectation 
that something different will be used for the property."

Penn initially stated that the highest and best use of the farm 
pre-take was residential development "in the future." He later 
amended that opinion by stating that, at the time of taking, 
"[t]he highest and best use is for an investor to come and buy 
it." He explained that there were "a number of people that buy 
and sell tracts of land [in the area]." So his assessment [*12]  
of the pre-take value was not based solely on the farm's 
"residential value," even though he thought it was "natural to 
assume," due to other residential development in the area, that 
the farm "would likely go residential." He stated that his 
opinion had nothing to do with the feasibility of residential 
development, but rather what an investor would pay in the 
current market for "this property with riverfront, what he felt 
was a good price to pay with the expectation that the price 
would go up in the future."

The final valuation estimate came from Hobgood himself. 
Hobgood testified that the farm pre-take, based on "what [he] 
could do with it," was worth approximately $3,375,000.4 

4 Hobgood's total pre-take valuation of $3,497,500 included the two 
residential lots that are not at issue in this appeal. With respect to the 
farm, Hobgood valued the 277 acres between the river and the road 
at $9,600 per acre and 60 of the 90 acres above the road at $12,000 
per acre. He did not seek damages for 30 of the acres above the road, 
which he said were a "low area" where he might put in a lake or 

Hobgood, who had lived in Gordon County nearly all his life 
and "fool[ed] with property all the time," testified that he 
bought the farm, like "any land [he] ever buy[s]," with a view 
to "what other potential it might have rather than just 
farming." Hobgood thought the farm would be ideal for 
cutting up into mini-farms "because people like a little land 
with their home, especially if it connects to the river." He 
stated that "people pay a big price for property that's abutted 
up to the river or stream." And [*13]  in Hobgood's eyes, 
"there's not a prettier view in north Georgia than being on this 
farm and looking west. You've got a mountain range behind 
this and it's just a beautiful view."

Hobgood halved the pre-take value to arrive at a post-take 
value. He explained that, in his experience, power lines harm 
property values by an average of 50%. He elaborated that 
power lines affect the view, and that if the farm becomes 
"estate lots or mini farms," "you're looking directly at the 
power line, because most people are probably going to build a 
home up closer to the road," where the power lines are more 
visible. On cross-examination, Hobgood stated that he still 
had interest from people looking to buy the farm as a sod 
farm, and he believed he could sell it for more than $5,500 per 
acre.

Hobgood also called Karl Lutjens, a professional engineer, to 
offer testimony to the effect that the farm was suitable for 
residential development, despite being in the floodplain and 
zoned agricultural. According to Lutjens, there were no 
significant barriers to building houses on the farm.

As a rebuttal witness, TVA called Randy Saxon, who was 
hired by TVA to review Penn's work. Saxon testified to 
various deficiencies [*14]  in Penn's analysis, including that 
Penn did not make any analysis of the housing market in 
Gordon County, such as "the current lot inventory of the 
county, absorption rates for lots, [and] absorption rates for 
houses." Further, Saxon testified that there was not a market 
for residential development at the time of taking because 
across the county there was a five-to six-year backlog of 
available residential lots on the market. With regard to Penn's 
post-take analysis, Saxon stated that Penn's "paired sale 
analysis" was improper and inconsistent with the standard for 
conducting that type of analysis. Contrary to Penn and 
consistent with Wilson, Saxon testified that the highest and 
best use of the property was its existing agricultural use. 
Saxon also addressed the studies on which Penn based his 
conclusion that the transmission line harmed the farm by 
50%, stating that the studies did not support Penn's 
conclusion.

Finally, the jury saw an aerial photograph of Calhoun and the 

pond.

2019 U.S. App. LEXIS 18320, *10
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surrounding area, including the farm, a map of the property 
marked with the path of the easements, photographs of the 
property and the transmission towers and power lines, and 
information about the "comparable sales" [*15]  used by the 
expert appraisers to evaluate the value of the farm.

B.

On appeal, TVA argues that Hobgood failed to overcome the 
presumption that the property's existing agricultural use was 
its highest and best use.5 In TVA's view, because Penn's 
valuation, which the jury adopted, was supposedly based on 
residential-development use, Hobgood was required to 
present evidence of a "market demand" for residential-
development property. Hobgood failed to meet this burden, 
according to TVA, because he failed to present any objective 
"market-analysis" evidence—such as a "market study"—
supporting that use, and the only market-analysis evidence 
introduced at trial, through Saxon's testimony, showed that 
there was not a market demand for residential development 
property in the near future. TVA therefore asks that we 
conclude Hobgood failed to rebut the presumption that the 
highest and best use of the farm was its existing agricultural 
use and remand for entry of judgment based on Wilson's 
valuation (for an award of $68,435).

C.

We agree with TVA that landowners must produce credible 
evidence demonstrating a reasonable probability that the 
proffered element of value will be needed and wanted at 
a [*16]  near enough point in the future to affect the current 
value of the property. E.g., 320.0 Acres in Monroe County, 
605 F.2d at 781. We also agree that proof of physical 
adaptability alone is not enough. See Olson, 292 U.S. at 256-

5 TVA maintains that the district court should not have allowed the 
jury to consider a use other than agriculture because Hobgood failed 
to show that the farm was needed or likely to be needed in the 
reasonably near future for his proposed alternative use. See 320.0 
Acres in Madison Cty., 605 F.2d at 815 ("[T]he trial judge has the 
responsibility . . . to screen the proffered potential uses and exclude 
from jury consideration those which have not been demonstrated to 
be practicable and reasonably probable uses."). But TVA did not 
move pretrial to exclude the testimony and evidence, of which it was 
fully aware, that it now claims should not have been admitted. Nor 
did TVA object to the introduction of this evidence at trial. 
Accordingly, we do not review whether the court abused its 
discretion by failing to exclude this evidence. Nevertheless, we still 
must determine whether the trial evidence was legally sufficient to 
support the jury's award.

57. But viewing the trial evidence and drawing all reasonable 
inferences in Hobgood's favor, we cannot say that Hobgood 
failed to meet his burden of proof as a matter of law. See 
Brown, 597 F.3d at 1173.

As we see it, substantial evidence supports the jury's award of 
$921,125 in just compensation for TVA's taking of the 
easements on Hobgood's farm. Hobgood proffered expert 
testimony from appraiser Bruce Penn that this amount 
represented the difference in fair market value of the whole 
tract before and after the taking. See Robertson, 354 F.2d at 
880. Penn calculated the pre-take value of the farm at $5,500 
per acre using comparable sales data. He then conducted a 
"paired sales analysis" of properties in the same area with and 
without power lines to determine "what the market shows the 
potential difference in value would be to [the farm] with the 
power line on it." Based on that analysis, which was 
consistent with the analysis he had performed in numerous 
other instances involving similar issues, he determined that 
the easements and power lines harmed the farm's value by 
nearly [*17]  50% and reduced the price per acre to $3,000.

Penn explained that the farm pre-take was desirable land from 
an investment or development standpoint. He testified that he 
was familiar with the area and that the farm was located in an 
"investor market" with several people who "buy and sell land 
to hold and to resell." He further testified that the farm pre-
take was marketable to these investors because riverfront 
property in Gordon County "provides premium value to a 
prospective buyer" and is comparable in value to "high-end 
dry land." According to Penn, there had been other residential 
development in that same area, and in his view the farm 
would likely go residential in the future as well. He stated that 
his assessment of the pre-take value was based on what an 
investor would pay in the current market for "this property 
with riverfront, what he felt was a good price to pay with the 
expectation that the price would go up in the future." He 
further testified that the presence of the transmission towers 
and powers lines would cause potential purchasers to offer 
less or look elsewhere. Cf. Right of Way in Madison County, 
405 F.2d at 309 (noting that certain segments of the buying 
public may "remain apprehensive of these high voltage [*18]  
lines, and therefore might be unwilling to pay as much for the 
property as they otherwise would").

Hobgood likewise testified that he was actively involved in 
the real-estate market in Gordon County and that "people pay 
a big price for property that's abutted up to [a] river or 
stream." Hobgood also testified that the farm had beautiful 
views, and the jury saw pictures of the farm and the 
surrounding land. Additionally, Hobgood offered expert 
testimony to the effect that the farm was reasonably adaptable 
for residential development, despite being zoned agricultural 
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and primarily floodplain.

TVA responds that this evidence is little more than proof of 
physical adaptability and suitability and that Hobgood failed 
to present any "objective" evidence substantiating Penn's 
market analysis. But TVA largely ignores Penn's testimony 
that he arrived at his pre-take and post-take valuations using 
comparable sales, which we and other courts have recognized 
are the "best evidence of market value." 320.0 Acres in 
Monroe County, 605 F.2d at 798; United States ex rel. Tenn. 
Valley Auth. v. 1.72 Acres of Land in Tenn. ("1.72 Acres in 
Tennessee"), 821 F.3d 742, 757 (6th Cir. 2016). While TVA 
now contends that the comparable sales Penn used in his 
analysis do not actually support [*19]  his conclusions, it did 
not move to exclude his testimony as unreliable or not based 
on sufficient facts or data. See, e.g., Fed. R. Evid. 702 
(governing the admissibility of expert testimony). And we 
find that the extent of comparability was a matter for the jury 
to weigh. See Right of Way in Madison County, 405 F.2d at 
307. Given that Penn was an expert appraiser with over 30 
years of experience and familiarity with the Gordon County 
real-estate market, we see no reason why the jury could not 
have credited his testimony that, based on these comparable 
sales, the farm's fair market value at the time of the taking 
was $5,500 per acre based in part on its suitability for 
potential use for residential development. Likewise, the jury 
could have concluded based on his testimony—regarding 
"what the market shows the potential difference in value 
would be to [the farm] with the power line on it"—that the 
transmission line harmed the farm's value in the market and 
that it would sell for substantially less post-take.

We likewise reject TVA's argument that Penn's valuation was 
flawed because he did not review "market data[] to determine 
if there was a sufficient demand for residential property in 
Gordon County to support his opinion." While testimony 
from [*20]  TVA's expert appraiser, Saxon, may have 
established that there was a backlog of available residential 
lots in Gordon County, that does not necessarily contradict or 
even undermine Penn's testimony that the investor market 
would have been interested in the farm pre-take for its 
development or resale potential. To begin with, not all 
property is created equal. The jury heard testimony that the 
farm had beautiful views and offered premium riverfront 
property, so it could have reasonably concluded that the 
backlog of residential lots would not deter a reasonable 
purchaser interested in those elements of the land.

Moreover, as the Sixth Circuit has noted, there is a 
"substantial differential in value between farm land 
susceptible to future development and land already sold as a 
residential or commercial development." Right of Way in 
Madison County, 405 F.2d at 308. Penn valued the farm pre-

take as a large tract of farmland with river frontage that was 
susceptible to future development; he did not calculate the 
value of the farm based on a hypothetical subdivision. While 
the farm may not have been in demand for residential use at 
the time of the taking, the jury was provided with enough 
evidence, construed in the light most favorable [*21]  to 
Hobgood, to conclude that development was foreseeable and 
feasible enough that reasonable buyers would consider it in 
deciding what to pay for the property. Cf. 69.1 Acres in Platt 
Springs, 942 F.2d at 294 n.3 ("It is unimportant how far in the 
future the sand will actually be mined, so long as the mining 
is foreseeable and lucrative enough that reasonable buyers 
would consider it in deciding what to pay for the property."). 
In other words, "a reasonably minded trier of fact faithfully 
applying the law could find that [the farm's susceptibility to 
residential development] represents an element of fair market 
value." 320.0 Acres in Monroe Cty., 605 F.2d at 818.

The cases on which TVA relies are all distinguishable. In 1.72 
Acres of Land in Tennessee, the landowner's expert was not 
permitted to testify, and the landowner himself offered no 
evidence beyond his own testimony about "what he thought 
were demand generators for a hotel." 821 F.3d at 755-56. 
Here, by contrast, Hobgood's expert appraiser, based on the 
"comparable sales" method, gave his opinion as to the 
difference between the farm's pre-take value and its post-take 
value.

Nor is this case like United States v. 47.3096 Acres of Land in 
Oxford Township ("47.3096 Acres in Oxford Township"), 
where the Sixth Circuit reversed a finding [*22]  of just 
compensation that was based on an expert appraiser's 
valuation of farmland based on its hypothetical worth as a 
residential subdivision "via a 'lot method' of appraisal"—that 
is, "by estimating the number of lots and multiplying the 
amount by a fixed lot price." 583 F.2d 270, 272 (6th Cir. 
1978). The court found that this evidence should not have 
been admitted because "there was no evidence of any current 
demand or potential for subdivisions in the neighborhood, or 
evidence that defendants had a plan to subdivide the 
property." Id. at 272. Unlike the expert in 47.3096 Acres in 
Oxford Township, Penn did not value the farm via the lot 
method or as a residential subdivision. And Penn testified that 
there was demand in the investor market for property like 
Hobgood's farm at the time of the taking.

United States v. 341.45 Acres of Land, More or Less, Located 
in St. Louis County ("341.45 Acres in St. Louis County") is 
distinguishable for similar reasons. See 633 F.2d 108 (8th Cir. 
1980). That case, like 47.3096 Acres in Oxford Township, 
concerned the valuation of property—without road access—as 
a subdivision. See id. at 112-13. The case of United States v. 
1.604 Acres if Land, More or Less, Situate in City of Norfolk, 
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Virginia., 844 F.Supp.2d 668, 679-81 (E.D. Va. 2011), 
concerning the feasibility of finishing the construction of a 
partially constructed tower, [*23]  bears little resemblance to 
this case, so it is not persuasive.

Finally, TVA notes that Hobgood's own testimony reflects 
that he could have sold the farm for use as a sod farm for 
more than $5,500 per acre. There was no additional evidence 
presented about this offer or potential use, however, and the 
fact that Hobgood may have received an oral offer to buy the 
farm by prospective sod farmers is of marginal relevance. 
Because "[o]ral and not binding offers are so easily made and 
refused in a mere passing conversation, and under 
circumstances involving no responsibility on either side, . . . 
[they] cast no light upon the question of value." Sharp v. 
United States, 191 U.S. 341, 349, 24 S. Ct. 114, 48 L. Ed. 211 
(1903).

Throughout its briefing, TVA makes a compelling argument 
that the evidence presented at trial would have supported a 
verdict in its favor. But Hobgood's evidence of the fair market 
value of his land was not so remote or speculative that no 
reasonable jury faithfully applying the law could have 
returned an award in his favor. And it is not our role to 
second-guess the jury's resolution of conflicting evidence or 
to reweigh the evidence ourselves. See Brown, 597 F.3d at 
1173. Accordingly, we affirm the district court's denial of 
TVA's renewed motion for judgment as a matter [*24]  of 
law.

AFFIRMED.

End of Document
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On June 12, 2019, the Court of Appeals of Missouri dismissed a claim for damages against an 
electric-utility company because it had already paid to repair the plaintiff’s house. Jungers v. 
Webster Elec. Coop., Inc., No. SD 35582, 2019 Mo. App. LEXIS 936, 2019 WL 2443146 (Mo. 
Ct. App. June 12, 2019).  

About the time their house was constructed, David and Leisa Jungers hired Webster 
Electric Cooperative (“WEC”) to install a pad-mounted electric transformer and 800-amp electric 
service connected to the house’s electric panel. The Jungers then sold the house in February 2009 
to the Edwards for $4.5 million. But by May of the same year, water began to drain through the 
electric transformer and into the house. WEC paid approximately $5,000 to repair the damage, and 
the Edwards and Jungers agreed to rescind their contract for the sale of the house. The Jungers 
managed to resell the house, this time for only $3 million, and sued WEC for negligently installing 
the electric transformer that caused their house to lose more than $1 million in value. 

The Court of Appeals of Missouri ultimately rejected the Jungers’ claim for damages 
equivalent to the house’s diminution in value. The purpose of a damages award is to make an 
injured party whole again through monetary compensation. Therefore, damage to a house is 
typically compensated either by the diminution in the house’s value or its cost of repair. Here, 
because WEC had already paid $5,000 to repair the house, an additional award for diminution in 
value would unjustly compensate the Jungers “more than once.” Accordingly, the Court of Appeals 
dismissed the Jungers’ suit. 
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AFFIRMED

Plaintiffs David and Leisa Jungers, individually and as 
trustees of the David A. Jungers Trust (collectively referred to 
as the Jungers), filed suit against Defendant Webster Electric 
Cooperative, Inc. (Webster) for damages allegedly caused by 
the negligent installation of a transformer in the Jungers' 
home. Webster paid to repair the damage. At the time the 
alleged damage occurred, the Jungers were in the process of 
selling their home under a contract for deed, and the buyers 
later backed out of the sale. The Jungers sought damages from 
Webster resulting from the lost sale. Webster moved for 
summary judgment.

The legal basis for the motion was that the Jungers' damages 

were limited to cost of repair. The trial court agreed. The 
court decided that the Jungers were barred from recovering 
the additional damages they sought, either in the form [*2]  of 
diminution of fair market value or for the loss of the benefit of 
the bargain from the contract for deed. Because the Jungers 
were not entitled to these additional damages and Webster 
had already paid the cost of repair, the trial court entered 
summary judgment in Webster's favor.

Presenting two points on appeal, the Jungers contend the trial 
court misapplied the law in limiting damages to the cost of 
repair because: (1) they were also entitled to recover 
consequential damages, which include loss of the benefit of 
the bargain under the contract for deed; and (2) alternatively, 
they were not precluded from recovering damages for 
diminution of value where the repair costs were insufficient to 
restore the property to its pre-injury value. Finding no merit to 
either point, we affirm.

Standard of Review

A summary judgment shall be granted "[i]f the motion, the 
response, the reply and the sur-reply show that there is no 
genuine issue as to any material fact and that the moving 
party is entitled to judgment as a matter of law[.]" Rule 
74.04(c)(6); Schnurbusch v. W. Plains Reg'l Animal Shelter, 
507 S.W.3d 675, 679 (Mo. App. 2017).1 "Facts come into a 
summary judgment record only via Rule 74.04(c)'s numbered-
paragraphs-and-responses framework." Jones v. Union Pac. 
R.R. Co., 508 S.W.3d 159, 161 (Mo. App. 2016) (italics in 
original). Thus, when reviewing a summary judgment, [*3]  
we review the undisputed material facts established by the 
process set forth in Rule 74.04(c). Alvis v. Morris, 520 
S.W.3d 509, 511-12 (Mo. App. 2017). "We view the record in 
the light most favorable to the non-moving party, drawing all 
inferences in that party's favor." Progressive Max Ins. Co. v. 
Hopkins, 531 S.W.3d 649, 651 (Mo. App. 2017); see also 
Lindsay v. Mazzio's Corp., 136 S.W.3d 915, 920 (Mo. App. 
2004).

1 All references to rules are to Missouri Court Rules (2019).
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As a defending party, Webster can establish a right to 
summary judgment by showing: (1) facts negating any one of 
the claimant's elements facts; (2) the claimant, after an 
adequate period of discovery, has been unable, and will not be 
able, to produce evidence sufficient to allow the trier of fact to 
find the existence of any one of the claimant's elements; or (3) 
the undisputed facts support each of the necessary elements of 
the defending party's properly pleaded affirmative defense. 
ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply 
Corp., 854 S.W.2d 371, 381 (Mo. banc 1993). "Each of these 
three means establishes a right to judgment as a matter of 
law." Lindsay, 136 S.W.3d at 920. Because the propriety of 
summary judgment is purely an issue of law, we review the 
grant of a summary judgment de novo. Id. at 919.

Factual and Procedural Background

The material facts are not in dispute. Prior to or during 
construction of the Jungers' residence at issue in this case, 
Webster installed a pad-mounted electrical transformer on the 
property. Webster ran an 800-amp electrical service from the 
transformer through [*4]  underground conduits to the 
electrical panel in the basement of the house.

In February 2009, the Jungers agreed to sell the property for 
$4.45 million under a contract for deed to the Edwards 
(hereinafter referred to as the Edwards' contract). In partial 
performance of this contract, the Edwards paid $1.2 million to 
the Jungers at that time, with the balance to be paid in 
installments through November 2009. The Edwards took 
possession of the property in March 2009.

By early May 2009, water accumulated in the transformer and 
drained through the conduits into the electrical panel. Webster 
paid $4,780.84 to repair the damage to the property caused by 
the May water intrusion. In mid-June 2009, Webster 
lengthened the conduits within the transformer and filled them 
with silicone caulking to prevent water from entering.

In September 2009, the Edwards filed suit against the Jungers 
to rescind the Edwards' contract.2 The suit was later settled, 
with the Edwards returning the property to the Jungers, and 
the Jungers refunding $1 million of the Edwards' initial 
payment to them. The Jungers retained $200,000 of that 
payment.

Thereafter, the Jungers sold a portion of the property for 
$670,000. They [*5]  later separately sold the house and the 

2 According to the Jungers, the Edwards sought rescission of their 
contract "on the grounds that Jungers failed to disclose prior water 
leakage in the basement, which allegations Jungers denied."

remaining property for $2.5 million to the Groves (Groves' 
contract).

In April 2014, the Jungers filed a single-count petition 
alleging that Webster negligently installed the transformer, 
which permitted water to invade the property. The petition 
further alleged that Webster's negligence caused: (1) the value 
of the property to diminish by more than $1 million; and (2) 
the Jungers to lose the benefit of the bargain they had made 
under the Edwards' contract and incur other incidental 
damages.

In February 2018, Webster moved for summary judgment. 
Webster argued that its payment of the costs to repair the 
damage precluded the Jungers from recovering any additional 
damages, including damages for diminution of value or the 
loss of the Edwards' contract.

In April 2018, the trial court entered an order partially 
granting and partially denying summary judgment. With 
respect to real property damages, the court granted a partial 
summary judgment that limited such damages to the 
previously paid cost of repair:

Court finds no genuine issue of material fact that the 
repairs to the property were successful, and the cost 
thereof constituted a tiny, insignificant [*6]  fraction of 
the alleged diminution of value of the property. The 
Court also finds, and [the Jungers] candidly conceded at 
oral argument, that they cannot recover both the 
diminution and the benefit of the bargain of the Edwards 
contract. Court finds, based upon the undisputed facts, 
that as it pertains only to the damage to the property 
itself, the proper measure of damages is the cost of 
repair, which [Webster] has already paid.

(Italics in original.) However, with respect to the "alleged 
personal, consequential damages stemming from the loss of 
the (rescinded) Edwards' contract[,]" the court denied 
summary judgment. The court found that genuine issues of 
fact exist as to whether such damages were "caused by 
[Webster's] alleged negligence, and, whether such damages 
go beyond and are sufficiently separate from the alleged 
damage to the property itself."

In May 2018, the Jungers modified their calculation of 
damages to total $1,230,329.69. The new total consisted of 
the difference between the Edwards' contract of $4.45 million 
and Groves' contract of $2.5 million, less credit for proceeds 
retained at rescission ($200,000) and from the sale of a 
portion of the property ($670,000), plus [*7]  interest paid on 
a line of credit to repay the Edwards in the amount of 
$150,329.69. With respect to repairs to the property, the 
Jungers also stated that "[a]ll repairs known or believed to be 
related to the water intrusion" were paid by Webster.
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In June 2018, Webster filed a motion to clarify the ruling on 
the damages issue. After hearing argument on the motion, the 
court clarified that, "to the extent [the Jungers] seek to recover 
damages for the difference between the total amount of the 
Edwards' contract and the (combined) amounts for which they 
later sold the separate parcel of land and house, said 
difference is merely a manifestation or alternative form of 
diminution of value, and given the Court's prior findings, is 
not submissible here." The court further decided that "other, 
personal consequences of the rescinded Edwards contract 
allegedly caused by [Webster's] negligence, and not measured 
by diminution of value, may be sought. Such items might 
include interest charges, closing costs, real estate 
commissions, moving expenses and the like. It appears MAI 
4.01 will apply."3

Thereafter, the Jungers amended their answer to Webster's 
damage interrogatory to withdraw all claims for damages 
except those arising from the difference between the Edwards' 
and Groves' contracts, less applicable credits. In response, 
Webster moved the court to reconsider its ruling on Webster's 
previously filed summary judgment motion in light of this 
amended interrogatory answer.4

In mid-June 2018, the trial court entered a complete summary 
judgment in Webster's favor for the following reasons: (1) 
there were no compensable property damages potentially 
recoverable by the Jungers because the cost-of-repair rule 
governed the Jungers' damage claims and precluded any 
additional damages for diminution of value; (2) Webster had 
paid all such repair costs; and (3) the difference between the 
Edwards' and Groves' contracts for the purchase of the 
property was "merely a manifestation or alternative form of 
diminution in value" damages. This appeal followed.

3 The relevant version of this instruction, MAI 4.01 [2002 Revision] 
Personal and Property (7th ed. 2012), provides in relevant part:

If you find in favor of plaintiff, then you must award 
plaintiff [*8]  such sum as you believe will fairly and justly 
compensate plaintiff for any damages you believe plaintiff 
sustained [and is reasonably certain to sustain in the future] as a 
direct result of the occurrence mentioned in the evidence.

(Footnotes omitted.) "In general, MAI 4.01 is used when personal 
and property damage is involved, whereas MAI 4.02 is used in cases 
involving property damage only." St. John's Bank & Tr. Co. v. 
Intag, Inc., 938 S.W.2d 627, 629 (Mo. App. 1997).

4 The Jungers' counsel stated the Jungers "have no procedural 
objection (under Rule 74 or otherwise) to the Court reconsidering its 
Summary Judgment rulings in light of [the Jungers'] amended 
interrogatory answer withdrawing all damage claims except the 
Edwards/Groves contract differential."

Discussion [*9]  and Decision

"The goal of awarding damages is to compensate a party for a 
legally recognized loss." Ameristar Jet Charter, Inc. v. 
Dodson Int'l Parts, Inc., 155 S.W.3d 50, 54 (Mo. banc 2005); 
see also First Bank v. Fischer & Frichtel, Inc., 364 S.W.3d 
216, 224-25 (Mo. banc 2012) (party should be fully 
compensated for its loss, but not recover a windfall). "The 
particular facts and circumstances of each case dictate which 
measure of damages is appropriate." Gee v. Payne, 939 
S.W.2d 383, 385 (Mo. App. 1997). "The proper measure of 
damages is a question of law for determination by the trial 
court." Id.; Green v. Study, 286 S.W.3d 236, 242 (Mo. App. 
2009).5

The Jungers contend the trial court misapplied the law by 
limiting damages to the cost of repair. The Jungers argue that 
they are entitled to recover: (1) consequential damages that 
include loss of the benefit of the bargain under the Edwards' 
contract (Point 1); or, in the alternative, property damages for 
diminution of value (Point 2). For ease of analysis, we will 
address these points out of order.

Point 2

The Jungers' second point contends the trial court misapplied 
the law by concluding that Webster's payment of the cost to 
repair the damage precluded the Jungers from recovering 
additional damages "for diminution in the value of damaged 
property that has been repaired where the repair costs are 
insufficient to restore the property to its pre-injury value." We 
disagree.

"The general rule is that [*10]  the measure of damages for 
tortious injury to real property is the difference in the fair 
market value of the property before and after the injury or the 
cost of restoring the property, whichever is the lesser 
amount." Farmer's Mut. Fire Ins. Co. v. Farmer, 795 
S.W.2d 104, 108 (Mo. App. 1990). The rationale for this 
long-standing rule is set out in Curtis v. Fruin-Colnon 
Contracting Co., 363 Mo. 676, 253 S.W.2d 158 (Mo. 1952):

5 Damages is an essential element of the Jungers' claim. See Meyer v. 
City of Walnut Grove, 505 S.W.3d 331, 335 (Mo. App. 2016) (to 
present a cognizable claim of negligence, a plaintiff is required to 
show that defendant had a legal duty to plaintiff, that defendant 
breached that duty, and plaintiff suffered resulting damages caused 
by defendant's negligence). Webster's summary judgment motion 
argued that the Jungers could not establish damages, including cost-
of-repair damages, since Webster had already paid all costs of repair.
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The general rule is that the measure of damages to real 
estate is the difference in the value of the land before and 
after the injury by trespass or negligence. However, 
where damaged land or a building thereon can be 
restored to its former condition, at a cost less than the 
diminution in value, the cost of restoration may be 
recovered. Thus this restoration rule of recovery is 
applicable only to cases where the cost of restoration is 
less than the difference in the value of the land before 
and after the injury and can never apply in any case 
where the cost of restoration is greater than the value of 
the land or building.

Id. at 164 (italics in original); see Jack L. Baker Companies 
v. Pasley Mfg. & Distrib. Co., 413 S.W.2d 268, 273 (Mo. 
1967) ("where damaged property can be restored to its former 
condition at a cost less than the diminution of value, the cost 
of restoration is the proper recovery"); Kelley v. Widener 
Concrete Constr., LLC, 401 S.W.3d 531, 540 (Mo. App. 
2013) (in real property cases, courts generally utilize the 
"diminution in value" test, turning only to the "cost [*11]  of 
repair" test when it constitutes a lower amount of recovery); 
Tull v. Hous. Auth. of City of Columbia, 691 S.W.2d 940, 
942-43 (Mo. App. 1985) (in surveying the cases which 
applied the cost-of-repair test, it is clear this test is applied "to 
situations where repairs amount to a small percent of the 
diminution in value"); Gulf, M. & O. R. Co. v. Smith-
Brennan Pile Co., 223 S.W.2d 100, 104-05 (Mo. App. 1949) 
(cost-of-repair damages appropriate "where the amount of 
damage is insignificant, as compared to the value of the 
property as a whole and involves only a small part thereof").

Here, there is no question that the cost of repair is 
insignificant as compared to the value of the property as a 
whole. Webster paid a total of $4,780.84 for repairs, which 
represents less than four-tenths of 1% (i.e., 0.00398403) of 
the $1.2 million the Jungers allege was the diminution of fair 
market value of the residence. This is clearly "a small percent 
of the diminution in value." Tull, 691 S.W.2d at 942-43; see, 
e.g., Jack L. Baker Companies, 413 S.W.2d at 273 (repairs 
$3,000, diminution $13,380 i.e., about 22%); Kirst v. 
Clarkson Constr. Co., 395 S.W.2d 487, 493-94 (Mo. App. 
1965) (repairs $315, diminution $5,500 i.e., about 6%); Beaty 
v. N.W. Elec. Power Coop., 296 S.W.2d 921, 925 (Mo. App. 
1956) (repairs $500, diminution $1,500 to $5,000 i.e., 10-
30%). The trial court here relied on undisputed facts that "the 
repairs to the property were successful, and the cost thereof 
constituted a tiny, insignificant fraction of the alleged 
diminution of value of the property." [*12]  Thus, according 
to the long-standing general rule, the trial court correctly 
determined that the cost of repair is the proper measure of 
damages in this case.

The Jungers argue the general rule established above "is 
subject to exception" when cost of repair is "insufficient to 
make plaintiffs whole." To support that argument, they rely 
exclusively on Casada v. Hamby Excavating Co., 575 
S.W.2d 851 (Mo. App. 1978). The Jungers' reliance on that 
case is misplaced because it is factually distinguishable.

In Casada, plaintiff's home was damaged by defendant's 
blasting operation. Id. at 852. An "engineer testified, in 
substance, that the only way to restore the Casada residence to 
its pre-explosion condition would be to '... tear the structure 
down and redo it.'" Id. at 857. The trial court instructed the 
jury that "if the jury found for the plaintiffs, then it would 
award plaintiffs the diminution in the fair market value of 
plaintiffs' residence, contents and automobile before and after 
they were damaged." Id. (internal quotation marks omitted). 
This damages instruction was properly given because it 
authorized the recovery of damages for the diminution in 
value of the home, if the jury believed the engineer's 
testimony. The defendant's tendered Instruction B was 
properly [*13]  refused because it only authorized the jury to 
award the reasonable cost of repair for the residence as 
damages. Id. This instruction would not have permitted the 
jury to award damages for the full diminution of value of the 
home, even if the jury believed the engineer's testimony that 
the house would have to be rebuilt. This unusual fact pattern 
has never recurred, so far as we can tell, in any subsequent 
case and certainly is not the fact pattern in the case at bar. 
Since Casada was decided, it has been repeatedly cited as 
supporting the general rule "that the measure of damages for 
tortious injury to real property is the difference in fair market 
value of the property before and after the injury or the cost of 
restoring the property, whichever is the lesser amount." Id. at 
858; see, e.g., Farmer's Mut. Fire Ins. Co., 795 S.W.2d at 
108; Evinger v. McDaniel Title Co., 726 S.W.2d 468, 475 
(Mo. App. 1987); Larabee v. City of Kansas City, 697 
S.W.2d 177, 181 (Mo. App. 1985); Culver-Stockton Coll. v. 
Missouri Power & Light Co., 690 S.W.2d 168, 172 (Mo. 
App. 1985); DeLisle v. Cape Mut. Ins. Co., 675 S.W.2d 97, 
103-04 (Mo. App. 1984).6 Thus, Casada does not support the 

6 Since Casada was decided, this general rule of damages for tortious 
injury to real property has been well recognized and often cited. See 
Kelley, 401 S.W.3d at 541; Twin Chimneys Homeowners Ass'n v. 
J.E. Jones Constr. Co., 168 S.W.3d 488, 503 (Mo. App. 2005); 
Ridgway v. TTnT Dev. Corp., 126 S.W.3d 807, 814 (Mo. App. 
2004); Leonard Missionary Baptist Church v. Sears, Roebuck & 
Co., 42 S.W.3d 833, 836 (Mo. App. 2001); Smith v. Woodard, 15 
S.W.3d 768, 773 (Mo. App. 2000); Jordan v. Stallings, 911 S.W.2d 
653, 663 (Mo. App. 1995); Kueffer v. Brown, 879 S.W.2d 658, 666 
(Mo. App. 1994); Plunk v. Hedrick Concrete Prods. Corp., 870 
S.W.2d 942, 944 (Mo. App. 1994); Hinkle v. Emmons, 826 S.W.2d 
359, 362 (Mo. App. 1992); Adams v. Orkin Exterminating Co., 763 
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Jungers' contention that they are entitled to damages for 
diminution of value, rather than the cost of repair. 
Accordingly, the trial court did not misapply the law in 
determining that the cost-of-repair damages are the 
appropriate measure of property damages in this case. Point 2 
is denied.

Point 1

The Jungers' first point contends the trial court 
misapplied [*14]  the law by concluding the costs to repair the 
damage precluded the Jungers from recovering "damages for 
the loss of the benefit of the Edwards' purchase contract ... in 
addition to any property damages caused by [Webster's] 
negligence." According to the Jungers, they are entitled to 
recover damages for the loss of the benefit of the Edwards' 
contract "as distinct from and in addition to" the property 
damage. Based on the unique facts and procedural posture of 
this case, we disagree.

The purpose in awarding damages is to "make the injured 
party whole by monetary compensation." Turner v. Shalberg, 
70 S.W.3d 653, 658 (Mo. App. 2002). A plaintiff may not, 
however, be made whole more than once. Cason v. King, 327 
S.W.3d 543, 548 (Mo. App. 2010). "While a single 
transaction may invade more than one right and an injured 
party may sue on more than one theory of recovery, a plaintiff 
may not receive more than one full recovery for the same 
harm." BMK Corp. v. Clayton Corp., 226 S.W.3d 179, 197 
(Mo. App. 2007). Thus, a plaintiff must establish a separate 
injury on each theory, and may recover damages proved in 
two or more causes of action. Id. However, "[i]f the damages 
asserted in two causes of action are the same, the damage 
awards should be merged." Id.; see Heckadon v. CFS 
Enterprises, Inc., 400 S.W.3d 372, 381 (Mo. App. 2013) 
(merger prevents a party from being compensated twice for 
the same injury).

Here, the trial court [*15]  determined that the Jungers were 
attempting to recover twice for the same injury. The court 
specifically found that the "'benefit of the bargain' damages 
calculated as the difference between the Edwards' and Groves' 
sales contracts ... is merely a manifestation or alternative form 
of diminution of value, and given the Court's prior findings, is 
not submissible here." For the following reasons, we agree 
with the trial court.

We begin by noting that the Jungers conceded to the trial 
court that they could not recover both the diminution of value 
and the benefit of the bargain of the Edwards' contract. They 
recognized that the two types of damages are duplicative. 

S.W.2d 318, 320 (Mo. App. 1988).

Thereafter, the court correctly determined that, as to the 
damage to the property itself, the proper measure of damages 
is the cost of repair, which Webster already paid. The court 
further ruled, however, that the Jungers could potentially 
recover "personal, consequential damages stemming from the 
loss of the (rescinded) Edwards contract" if those damages 
"go beyond and are sufficiently separate from the alleged 
damage to the property itself." The court later even specified 
"other, personal consequences of the rescinded 
Edwards [*16]  contract ... not measured by diminution of 
value, may be sought. Such items might include interest 
charges, closing costs, real estate commissions, moving 
expenses and the like." Although the Jungers first amended 
their calculation of benefit-of-the-bargain damages to include 
"interest paid on loan/line of credit to repay Edwards[,]" they 
ultimately withdrew that alleged item of damages and 
included only "the difference between the Edwards and 
Groves sales contracts (less applicable credits)," which total 
$1,080,000.7 This calculation, as we understand it, is the same 
measure of damages as the diminution of value, described in 
their petition generally as "an amount in excess of 
$1,000,000."

We discern no substantive difference here between damages 
for diminution of value of real property and damages for the 
lost benefit of a contract to sell that real property. Although 
the Jungers argue that "[s]eparate and apart from the property 
damage, Webster's negligence contributed [*17]  to cause the 
Edwards to renege on their agreement to purchase the 
property for $4.45 million, depriving plaintiffs of the 
economic benefit of that sale of the property[,]" such damages 
measure the same loss — the damage to the property in the 
form of diminution of value. Here, because damages for 

7 A summary of the second-amended damages calculation is as 
follows:

Go to table1

Original Sale: Jungers to Edwards

$4,450,000

   Less partial down payment proceeds retained at rescission

(200,000)

   Less proceeds from separate sale of parcel

(670,000)

   Less sale to Groves

(2,500,000)

Total damages

$1,080,000

2019 Mo. App. LEXIS 936, *13
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diminution of value are not the proper measure of damages, 
the Jungers are not entitled to recover such damages by 
simply mischaracterizing them as an alternative type of 
remedy.

Further, "benefit of the bargain" damages are typically the 
measure of damages in a breach of contract case. Kincaid 
Enterprises, Inc. v. Porter, 812 S.W.2d 892, 900 (Mo. App. 
1991); see Turner, 70 S.W.3d at 658 (damages for benefit of 
the bargain are "the value of the performance of the 
contract"). Such damages are also inappropriate here because 
this is not a contract case. See, e.g., Keveney v. Missouri 
Military Acad., 304 S.W.3d 98, 104 (Mo. banc 2010) (breach 
of contract includes the following elements: "(1) the existence 
and terms of a contract; (2) that plaintiff performed or 
tendered performance pursuant to the contract; (3) breach of 
the contract by the defendant; and (4) damages suffered by the 
plaintiff"). Webster was not a party to the contract for deed 
between the Jungers and the Edwards, and could take no 
action to breach or rescind that contract. The Jungers 
have [*18]  no direct cause of action for breach of contract 
against Webster, and they have not attempted to assert such a 
claim. Because the Jungers and the Edwards settled their 
dispute, the Jungers cannot even establish that the Edwards 
breached the contract. Consequently, the Jungers have no 
claim against the Edwards (or anyone else) for breach of the 
Edwards' contract. See, e.g., Washam v. North, 864 S.W.2d 4, 
5 n.1 (Mo. App. 1993) ("[a]ppellant's arguments appear to 
confuse theory of damages in a contract action (where a party 
may be entitled to the benefit of a bargain) with the theory of 
damages in tort").

We are not persuaded by the Jungers' argument that they are 
entitled to the benefit of the bargain of the Edwards' contract 
as "consequential damages." The Jungers rely on two cases 
recognizing that consequential damages can include lost 
profits from a business operated on property that has been 
negligently damaged. See Shady Valley Park & Pool, Inc. v. 
Fred Weber, Inc., 913 S.W.2d 28 (Mo. App. 1995) (awarding 
plaintiff consequential damages from businesses closing as a 
result of defendant's negligence because "this was not damage 
to real property alone"); Volume Services, Inc. v. C.F. 
Murphy & Associates, Inc., 656 S.W.2d 785 (Mo. App. 
1983) (plaintiff was entitled to its prospective profits lost as a 
result of defendant's tortious conduct, over and above [*19]  
any related property damages). Here, however, the Jungers 
make no claim they were deprived of prospective profits from 
a business they were unable to operate using the subject 
property. In fact, they supplemented their answers to 
interrogatories to intentionally exclude every type of potential 
damage except for the difference between the purchase price 
in the sale contracts before and after the water intrusion. As 
previously established, the difference in the Edwards' and 

Groves' contracts amounts to nothing more than a measure of 
diminution of value.

The Jungers cite no other cases in which a Missouri appellate 
court has ever upheld an award of money damages for a lost 
sale — the same measure as the diminution of value — and 
for the cost to repair the same damage to real property. 
Accordingly, the trial court did not misapply the law in 
concluding that Webster's payment of the cost to repair the 
damage caused by Webster's alleged negligence precluded the 
Jungers from recovering additional damages for the loss of 
the benefit of the Edwards' contract. Point 1 is denied.

The judgment granting summary judgment in favor of 
Webster and against the Jungers is affirmed.

JEFFREY W. BATES, J. [*20]  - OPINION AUTHOR

WILLIAM W. FRANCIS, JR., P.J. - CONCUR

DANIEL E. SCOTT, J. - CONCUR

2019 Mo. App. LEXIS 936, *17
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DATE:  August 30, 2019 

RE:  Liability for Wildfire Damage under Nebraska Law 

 

Pacific Gas and Electric Company (“PG&E”) has made recent headlines for its role in the 
wildfires that have burned swaths of the West, particularly in California. Citing over $30 billion 
in potential liability to California landowners whose property was damaged by those wildfires, 
PG&E announced in January 2019 that it would seek bankruptcy protection. But PG&E’s liability 
is not unique. Electric-utility companies throughout the country have long been subject to 
negligence liability for their claimed damages. And, at least in California, they have also been 
subject to liability under a theory of inverse condemnation. This memorandum will examine these 
two theories of liability and analyze how, under Nebraska law, NREA members can attempt to 
avoid this risk. 

A.  Traditional Wildfire Liability under Negligence 

Wildfire liability has traditionally been litigated under a theory of civil negligence, 
meaning a plaintiff must show the defendant was legally at fault for sparking a wildfire that caused 
damage to the plaintiff’s private property. In a negligence lawsuit, a plaintiff must prove four 
elements: duty, breach, causation, and damages. An electric-utility company has a duty to act with 
reasonable care under the circumstances. But if it breaches that duty by failing to exercise 
reasonable care, and thereby proximately causes injury to another party, the electric-utility 
company may be liable to compensate the injured party for any damages that result.  

In most areas of the country, negligence has operated as plaintiffs’ traditional mechanism 
for holding electric-utility companies responsible for damage they cause as the result of wildfire. 
For example, in an early case, a New York appellate court found an electric-utility company liable 
in negligence for failing to maintain its power lines, which had become detached from the 
apparatus and were hanging within reach of persons on a sidewalk. See Caglione v. Mt. Morris 
Elec. Light Co., 56 A.D. 191 (N.Y. App. 1900). The electric-utility company’s duty was clear, the 
court found: “It undertook to furnish electricity for lighting purposes by means of wires strung 
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throughout and along the public streets, [knowing such electricity would be dangerous] to human 
life. It was bound, therefore, to use all the care which the handling of so dangerous an element 
would require.” Id. at 193. But the company breached that duty and was liable in negligence for 
leaving a live wire hanging in a dangerous location where a customer could, and did in fact, 
electrocute by touching the wire. Applying this same theory of negligence, courts have found 
electric-utility companies likewise were negligent for wildfires that sparked as the result of (1) 
poor personnel oversight, including failure to exercise reasonable care in ownership, design, 
operation, and maintenance of equipment; or (2) faulty equipment and maintenance, such as poor 
vegetation management, inadequate wind and recloser policies, faulty transformers, poorly 
designed power lines, dilapidated electrical poles, and other equipment failures. See John Fiske & 
Scott Summy, Unnatural Disasters, 55 JAN-Trial 30, 34 (Jan. 2019). 

Negligence has been the traditional mode of wildfire liability for electric-utility companies 
because of the nature of where many electric-utility companies operate. Particularly in the West, 
electric-utility companies often maintain power lines across vast rural areas where geography, 
weather, and vegetation all present risk factors to wildfire. For these reasons, courts have 
traditionally found negligence to be an appropriately high bar for liability against an electric-utility 
company. Under this theory, an electric-utility company operating within Nebraska would not be 
liable for a grass fire, caused in part by its power lines, so long as it exercised reasonable care in 
maintaining vegetation along those power lines. See Roos v. Consumers Pub. Power Dist., 171 
Neb. 563 (1961) (Nebraska’s only wildfire-liability case, holding Consumers Public Power District 
not liable, under negligence, for its role in starting a fire because the evidence did not show it had 
failed to exercise reasonable care in inspecting its power lines).  

B.  California’s Strict Liability for Wildfire Claims under Inverse Condemnation 

Over the past two decades, however, courts in California have altered this traditional 
approach by accepting strict liability, in inverse condemnation, as a basis for recovery against 
electric-utility companies. In California, inverse-condemnation theory is based on a state-
constitution provision that requires that just compensation be paid to any landowner whose 
“private property [is] taken or damaged for a public use.” Calif. Const. art. I, sec. 19(a). Based on 
this language, the California Court of Appeals found, in a 1999 case, that because Southern 
California Edison Company, a privately owned electric-utility company, operated and was 
regulated like a publicly owned entity, it could qualify as a public entity for purposes of an inverse 
condemnation claim. See Barham v. S. Cal. Edison Co., 74 Cal. App. 4th 744 (1999). Thus, 
because Southern Edison, operating like a public entity, caused damage to private land, Southern 
California Edison was liable under strict liability for its role in sparking the 1993 Mill Creek Fire. 

This approach was novel among wildfire-liability decisions in several ways. First, it 
included a privately owned entity within the scope of entities liable in damages for an inverse 
condemnation. Second, it applied strict liability, finding the electric-utility company strictly liable 
for any damages that resulted from its equipment or personnel regardless of whether it was legally 
at fault (negligent) for causing those damages. And third, it read the California Constitution’s 
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language “taken or damaged” broadly, to allow inverse condemnation claims for property that 
suffered damages but was not wholly taken. (Note that Nebraska is among a minority of states that 
also includes “or damaged” within its constitutional provision dealing with inverse condemnation.) 

Since 1999, California’s courts have reaffirmed the application of inverse condemnation 
against privately owned electric-utility companies for wildfire liability. See, e.g., Pac. Bell Tel. 
Co. v. S. California Edison Co., 208 Cal. App. 4th 1400 (2012) ($123,841.95 in damages), as 
modified (Sept. 13, 2012). Although there have been efforts to curb its effects—for example, 
Governor Jerry Brown unsuccessfully proposed, in 2018, that Senate Bill 901 would override the 
courts’ reliance on strict liability—inverse condemnation remains a viable theory for recovery 
against electric-utility companies in California. Other states have considered, but rejected, the 
same approach. See, e.g., Pueblo De Cochiti v. Jemez Mountains Elec. Coop., No. D-1329-CV-
2013-01224 (13th Dist. N.M. 2013) (finding New Mexico had not accepted inverse condemnation 
as a basis for holding privately owned electric-utility companies liable for damage resulting from 
the 2011 Law Conchas wildfire). 

C.  Strict Liability under Nebraska Law? 

As California’s courts have created a novel approach to electric-utility companies’ liability 
for wildfire damage, what standard of liability should NREA members expect under Nebraska 
law? The Nebraska Constitution contains a similar inverse condemnation provision to California’s. 
See Neb. Const. art. I, sec. 21 (“The property of no person shall be taken or damaged for public 
use without just compensation therefor.”). And Nebraska’s courts have not yet heard a case that 
raises this question.  

However, because the Nebraska courts have delineated a much higher bar for liability in 
similar claims under inverse condemnation, such a claim in Nebraska would be difficult to pursue 
and likely not successful. Instead of applying strict liability, the Nebraska Supreme Court has 
previously held that, to be compensable, private property must have been taken or damaged for a 
public purpose—in other words, it “must be the result of the governmental entity’s exercise of its 
right of eminent domain.” Henderson v. City of Columbus, 285 Neb. 482, 490-91 (2013). Where 
the damage is the result of accident—for example, allowing a person’s house to flood—
“certainly… no public purpose” has been served, so the damage cannot be an inverse 
condemnation. Id. at 491. In this way, a plaintiff suing an NREA member under Nebraska inverse-
condemnation law would need to establish that the wildfire damage was caused in the pursuit of a 
specific public purpose—that the wildfire was intentional or, at least, reasonably foreseeable. 

D.  NREA Members’ Negligence Liability for Wildfire Damage, and the Effect of Sovereign 
Immunity 

In addition, Nebraska’s courts have generally delineated a much higher bar for liability 
than the strict liability that California’s courts have accepted in wildfire-law cases. Accordingly, a 
plaintiff would have a very difficult challenge in holding a public power district liable for wildfire 
damage in Nebraska.  
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In addition, note that as a public-power district, each district is a subdivision of the state of 
Nebraska, meaning that any negligence action against it would have to comply with the Political 
Subdivision Tort Claims Act, Neb. Rev. Stat. § 13-902, et seq. (the “PSTCA”). The PSTCA 
provides a limited exception to the general rule of sovereign immunity, which bars many suits filed 
against the state and its political subdivisions. The PSTCA specifies, however, that most 
negligence claims are allowable against political subdivisions, subject to specific procedures and 
exceptions. PSTCA exceptions that may be relevant to wildfire liability include prohibitions on 
suits against political subdivisions based on a failure to adequately inspect public property for 
hazards, § 81-8,219(8); and based on recreational activities occurring on a political subdivision’s 
land for which no fee is charged, § 81-8,219(14). Generally, however, NREA members should 
understand the PSTCA as being likely to allow most negligence claims against public-power 
districts based on wildfire liability. This same protection is not available to cooperatives. 

Conclusion 

As this memorandum has discussed, wildfires and the resulting liability can pose a very 
serious risk to electric-utility companies. The United States Forest Service has been spending 
approximately $2 billion annually in fire suppression throughout the country, and fires have 
continued to worsen. In 2018 alone, the California Department of Insurance reported that wildfire-
related losses in the state had topped $13 billion. And under California’s law of inverse 
condemnation, electric-utility companies like PG&E have become liable for a significant portion 
of that cost. However, it would be more difficult for Nebraska’s courts to apply the same concepts 
of inverse condemnation. 

Nevertheless, NREA members should guard against this risk. Each district and cooperative 
should actively implement management plans to safeguard against a wildfire. 
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General 
Structure of a 
Contract

1. Preamble/recitals (Parties & reason for contract)

2. Definitions

3. Consideration

4. Reps & Warranties

5. Rights of the Parties

6. Conditions precedent/antecedent

7. Relationship End/Remedies

8. General Provisions
 Severability; jurisdiction; interpretation; headings/captions, 

etc.

9. Signatures
 May need a notary



Troublesome
Provisions

 Definitions

 Indemnification

 Termination provisions

 Assignability

 Automatic renewal—better to renegotiate after a long 
term

 Jurisdiction/venue

 Dangers of copy/paste



Definitions

 Allows for precise explanation of contract terms

 A separate section creates cleaner reading & reduces 
ambiguity

 The first letter of the defined term should be capitalized. If 
a defined term consists of more words, each word should 
be capitalized, except for its conjunctions and prepositions
 Example: 

Seller hereby sells the Goods and undertakes to provide 
the Services…

 If the drafter intentionally avoids the definition, the 
capitalization should also be avoided
 Example: Distributor shall not sell any products that are equal to 

or fulfil a similar function as the Products.

 Use the defined term each time the definition is meant to 
apply, and avoid creating a defined term if it will be used 
only once.

 A defined term should not be used before it is defined.



Jurisdiction

 Which state’s law will apply—can be where either party 
is located, where the services will be performed, where 
the goods will be used, where the sale takes place, etc.
 This Agreement shall be governed by, construed and enforced in 

accordance with the laws of the State of Nebraska, without 
regard to the conflict of laws principles thereof.

 Venue: if there is a dispute, where do you go to court? 
Don’t want to be fighting a software company in 
Georgia—which would require local counsel, 
unpredictability of the outcome
 Real property disputes must be heard in the venue where the 

property is located.



Termination
Types of Clauses

 Contract termination terms consist of specific details 
about how a contract should come to a close once the 
deal between parties has ended.

 Termination for Cause
 termination for cause allows one of the parties to end the contract, 

and collect damages from the other party in the event that they 
failed to fulfill their contractual obligations

 Termination for Convenience
 When a party decides to not go through with a deal even if there is 

no fault on either side
 the clause will cover how to calculate the amount that the canceling 

party owes to the non-cancelling party and the limits that can be put 
on that amount

 Fixed Term
 contracts can be established to terminate after a certain timeframe.



Termination
Examples

 Termination for Cause. 
 Each party may terminate this agreement with immediate 

effect by delivering notice of the termination to the other party, 
if:
 the other party fails to perform, has made or makes any 

inaccuracy in, or otherwise materially breaches, any of its 
obligations, covenants, or representations, and

 the failure, inaccuracy, or breach continues for a period of 
[BREACH CONTINUATION DAYS] Business Days' after the injured 
party delivers notice to the breaching party reasonably detailing 
the breach.



Termination
Examples

 Termination for Convenience: 
 Either party may terminate this agreement for any reason with 

immediate effect by delivering written notice to the other party, 
communicated via email to [insert addressee].



Termination
Contract is Silent

Other avenues for terminating a contract if no 
termination provision exists:
 Contract cancellation refers to ending an agreement by 

destroying its effectiveness, validity, or force, which 
usually discharges the other party of unperformed 
obligations because the other party defaulted or 
breached the contract terms
 Repudiation refers to a party refusing to perform duties 

or meet contractual obligations owed to the other party
 Revocation refers to a number of situations, such as 

mutually canceling a contract, withdrawing a contract 
offer before it's accepted, canceling a document before 
it becomes legal, or recalling a power of authority



Assignment
Questions to Ask

 Is it permitted at all?

Permission vs. Notice

How is permission/notice communicated? To 
whom?

Timeframe 



Assignment
Presumption

most contract rights are freely assignable, and 
most contract duties are freely delegable, 
absent some special duty, unless the 
agreement says otherwise.

 absent any mention of assignability in the 
contract, the presumption is that the contract 
is assignable.

 if you do not want obligations to be assignable, 
MUST explicitly state in the contract.



Assignment
Examples

 “[Party name] may not assign this Agreement to any 
other person without the express prior written consent 
of the other party or its successor in interest, as 
applicable, except as expressly provided otherwise in this 
Agreement. An assignment made without such required 
consent will have no effect.”

 “Neither this Agreement nor any right or interest herein 
may be assigned or transferred by either Party without 
the prior written permission of the other Party, which 
consent may not be withheld or delayed without cause.”

 “Neither this Agreement nor any right or interest herein 
may be assigned or transferred by either Party without 
the prior written permission of the other Party, which 
consent may be withheld at the sole discretion of the 
other Party.”

 “No right, duty or obligation hereunder this Agreement 
may be assigned or delegated by either Party.”



Term 
Automatic Renewal

 “Grantee may, at its sole option, extend the term of this 
Agreement for an additional twenty-five (25) year period 
(the “Extended Term”).  Grantee may exercise its option 
to extend this Agreement for the Extended Term by giving 
Owner written notice thereof on or before the date that is 
one hundred and eighty (180) days prior to the expiration 
of the Operations Term.” 



Liquidated Damages

A liquidated damages clause specifies a 
predetermined amount of money that must be 
paid as damages for failure to perform under a 
contract.

Limitations on Enforceability:

 Damages are difficult to estimate.
 The amount is reasonable and not a penalty.
 Consider the relative bargaining power of the 

parties.
 Two sophisticated parties vs. giant corporation & the 

little guy



Liquidated Damages
Components

 Specify the damages that the parties intend to 
liquidate
 Actual, special, consequential, lost profits, loss of business 

reputation, 

 Incorporate the rationale for the clause into the clause 
itself
 “The parties agree that quantifying losses arising from 

Contractor’s delay is inherently difficult…”

 Give consideration to specifying the events intended to 
trigger the clause
 breach is caused by 3rd party; 
 failure to obtain governmental approvals; 
 manufacturing delay;
 inability to obtain required materials due to a separate force 

majeure event



Indemnification
Questions to Ask

 Who is indemnifying whom?

 What risks are you being asked to indemnify?

 Is the indemnification mutual or entirely one-sided?

 What risks are you being asked to indemnify? (typical provisions are 
intellectual property infringement, property damage, injury and/or 
death, economic loss, attorney fees, etc.).

 Is there a duty to defend? Meaning, do you have to front the 
litigation defense costs for the indemnified party? If so, do you get 
to choose the attorneys or do they? Who controls settlement 
decisions?



Indemnification
Questions to Ask

 Is there a limitation on liability?

 Is there a time frame/limit on identifiable claims?

 Are you being asked to indemnify the other party for their 
negligence?

 Is there a monetary limit on the extent of the indemnity?

 Are there insurance coverage requirements?



Indemnification
Possible 

Components

 Indemnity clauses may include any, or all, of three distinct obligations, 
including to (1) indemnify, (2) defend, and (3) hold harmless

 Indemnity is defined as "a duty to make good any loss, damage, or liability 
incurred by another" (Black's Law Dictionary).

 “Defend” means to pay the client’s legal expenses as it defends itself 
against a third party claim.

 An indemnity agreement is sometimes called a hold harmless agreement 
because it is an attempt to make sure that one party does not attempt to 
sue another party.



Indemnification
Limitations

 Indemnification clauses are often closely tied to representations or 
warranties, which are promises that certain statements made or facts 
presented are true.

 The language must be clear and unambiguous in order to be 
enforceable.

 42 States have some type of restriction on indemnification clauses
 Neb. Rev. Stat. 25-21,187:
 (1) In the event that a public or private contract or agreement for the

construction, alteration, repair, or maintenance of a building, structure,
highway bridge, viaduct, water, sewer, or gas distribution system, or other
work dealing with construction or for any moving, demolition, or
excavation connected with such construction contains a covenant,
promise, agreement, or combination thereof to indemnify or hold
harmless another person from such person's own negligence, then such
covenant, promise, agreement, or combination thereof shall be void as
against public policy and wholly unenforceable. This subsection shall not
apply to construction bonds or insurance contracts or agreements.



Indemnification

 Know the scope!

 there’s a huge difference between “defending 
against reasonable claims” and “defending against any 
and all claims,”

 Limit to specific 3rd party claims that are plausible at 
the time of contracting over a specific period of time

 Place a cap on the amount you will pay out to the other 
party in the event of indemnification

 Amount paid under the contract
 Insurance coverage

Red Flags



Indemnification
Red Flags

 The phrase “to the extent arising out of” effectively 
provides is much narrower. The phrase “in any way 
arising out of or related to” is much broader, and could 
expose you to liability for the actions or inactions of 
others.

 Is it a mutual indemnification? Both parties agree to 
compensate the other party for losses arising out of the 
agreement to the extent those losses are caused by the 
indemnifying party’s breach of the contract.

 Is it  a one-way indemnification? Only one party 
provides this indemnity in favor of the other party.



Indemnification
Examples

 “Each party agrees to indemnify, defend, and hold 
harmless the other party from and against any claim of
loss, cost, or damage of any kind (including reasonable 
outside attorneys’ fees) to the extent arising out of its 
breach of this Agreement, and/or its negligence or 
willful misconduct.”

 Mutual obligation, but does not include
 Includes all claims
 Indemnify, defend, and hold harmless
 Obligation triggered by a claim, not a finding or actual 

damages



Indemnification
Examples

 “Consultant shall indemnify the client for direct damages arising 
out of the performance of the services contracted for herein, but only 
to the extent caused by the negligent acts, errors or omissions of the 
Consultant.”



Dangers of 
Copy/Paste

 Internal Section references no longer track

 Definitions lose their precise meaning



ATTORNEY CLIENT PRIVILEGE/ATTORNEY CLIENT COMMUNICATION 
ATTORNEY WORK PRODUCT 

Memorandum 

TO:  NREA Managers 

FROM: Dave Jarecke 

DATE:  August 30, 2019 

RE:  Use of Customer Photos in Advertisement and Marketing 

 

Although the First Amendment broadly protects individuals’ and businesses’ freedom to 
express themselves, that freedom is limited. States like Nebraska have enacted certain restrictions 
on freedom of speech to protect other values in society. Section 20-201, of the Nebraska Revised 
Statutes, is one such restriction, protecting individuals’ rights of publicity from being violated. 
This memorandum will review the right of publicity under Nebraska law and advise how NREA 
members can lawfully use customers’ photographs in advertisements and other publications. 

Right of Publicity 

What does a publicity right include? Section 20-202 provides the basic rule that invasion 
of publicity includes any exploitation of “a natural person, name, picture, portrait, or personality 
for advertising or commercial purposes.” Section 20-204 makes it also an invasion of publicity to 
knowingly or recklessly cast another’s identity in a false or misleading light if such light would be 
offensive to a reasonable person. Thus, an NREA member that advertises with a customer 
photograph could be legally liable to the customer if the photograph either exploits the customer’s 
identity for commercial benefit or recklessly casts the customer in a misleading, offensive light.  

However, there are three exceptions to this general rule. An individual’s photograph may 
be used if one of these three conditions is met: (1) its subject is depicted as a member of the public 
rather than as an identified individual in the frame; (2) it is for a news report or noncommercial 
advertisement; or (3) it is used with the informed consent of the subject. 

I expect that a majority of the public-power districts and cooperatives will generally fall 
within each of these exceptions. For example, an advertisement that includes a photograph of a 
customer among a group, without his or her name attached, would probably qualify under the first 
exception. Many systems will also qualify under the second exception because public power 
districts are noncommercial entities; note, however, that for cooperatives this exception is less 
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clear. Third, every system could qualify under the third exception by obtaining a customer’s 
informed consent before using his or her photograph in advertisement. Informed consent means 
that the subject, knowing specifically how his or her name, portrait, photograph, or likeness will 
appear, agrees to allow such use and the photograph is used as it was described to the subject. 

Conclusion 

It is my recommendation that you obtain informed consent from each customer whose 
photograph you intend to use in advertising materials, whether or not the advertisement would fall 
under either of the other two exceptions listed above. I have attached to this memorandum a model 
consent form that you may use to obtain informed consent from a customer. 

  



 
 

PHOTO RELEASE FORM  
 
 
I, _______________________, do hereby grant and convey unto _________________________ 
(“this Electric-Utility”) all right, title, and interest in any and all photographic images, video, or 
audio recordings made by this Electric-Utility or those acting pursuant to its authority during my 
participation with this Electric-Utility. I also hereby give this Electric-Utility a nonexclusive grant 
to (i) record my likeness and voice on video, photographic, digital, electronic, online format, or on 
any and all other media; (ii) use my name in connection with such recordings; and (iii) use, 
reproduce, publish, republish, exhibit, edit, modify, or distribute, in whole or in part, these 
recordings in all media without compensation for any purpose that this Electric-Utility and those 
acting pursuant to its authority deem appropriate, including, but not limited to, promotional or 
advertising efforts. These recordings may appear in print publications, on video, on the Internet, 
on mobile design, or via any other format and/or media available now or in the future to this 
Electric-Utility.  
 
I release and waive any claims or rights of compensation or ownership regarding such uses and 
understand that all such recordings shall remain the property of this Electric-Utility.  
 
I certify that I am 18 years of age or older or that my parent/guardian has signed below.  
 
 
NAME: 
 
__________________________________ 
 

SIGNATURE: 
 
___________________________________ 

 
PARENT/GUARDIAN SIGNATURE (if under 18 years of age): 
 
___________________________________ 
 
DATE: 
 
___________________________________ 
 
PHONE NUMBER: 
 
___________________________________ 
 
EMAIL ADDRESS: 
 
___________________________________ 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
______________________________________________________________________________ 

 
RIGHT-OF-WAY EASEMENT 

(Distribution) 

 
KNOW ALL MEN BY THESE PRESENTS, that the undersigned _________________ 
(hereinafter “Grantor”), for a good and valuable consideration, the receipt whereof is hereby 
acknowledged, does hereby grant to _______________ Public Power District (hereinafter 
“District”), a political subdivision of the State of Nebraska, whose address is 
____________________________, and to its successors or assigns, a perpetual easement to 
enter upon the lands of the undersigned, the right to excavate for, install, construct and 
reconstruct, rephase, remove, repair, maintain, operate and inspect underground and/or overhead 
electric transmission lines and/or distribution lines, pad-mounted or pole-mounted transformers, 
electric service lines and installations, together with any and all ancillary equipment necessary 
thereto and the adequate protection therefore, and also a right-of-way over, under and across the 
following described real estate of the undersigned, situated in the County of ____________, 
State of Nebraska, collectively the “Easement”: 

[Legal Description] 

The rights and privileges herein granted shall be subject to the following terms and conditions: 

1. The District shall have the right of ingress and egress across the above described 
easement for any purpose necessary in connection with the construction, re-construction, 
surveying, alteration, repair, operation, maintenance, inspection and removal of said line or any 
associated equipment. 

2. The District shall have the right to trim or remove any and all trees, brush, or 
other shrubbery that may in any way interfere with the safe operation, construction, maintenance, 



alteration, or reconstruction of the lines and equipment used in connection therewith, including 
by use of chemicals. The District shall have the right to ingress and egress to and from such 
right-of-way, and to or from any transmission and/or distribution lines for all purposes related to 
the maintenance, upkeep, construction, repairs or reconstruction of the lines and all related 
equipment. The District shall have the right to mark the location of said lines by suitable markers 
in the ground, or in fence lines. 

3. [The District shall at all times exercise all due care and diligence to avoid 
damage to the fences, crops, livestock, infrastructure, or other personal property located outside 
the Easement. In the event of any damage to Grantor’s personal property located outside the 
Easement area by reason of the construction, reconstruction, alteration, repair, operation, 
maintenance, inspection and removal of said distribution line, Grantor agrees to limit the 
District’s liability arising from any District act, errors, or omissions such that the total liability 
of the District shall not exceed the direct cost of repairing the damaged personal property. The 
District shall not be liable for any damage costs beyond the direct costs of repairing the 
damaged property. No claim shall be made by the Grantor, their heirs or assigns against the 
District or its affiliates, directors, or employees for any special or punitive damages. All claims 
for such damages must be submitted to the District in writing within 90 days of the date the 
Grantor becomes aware of such occurrence; otherwise, it is agreed that said claim for damages 
shall have been waived.] 

4. The Grantor, their heirs or assigns, shall not allow any building or other structure, 
hay or strawstack, well system, tree or any other combustible material or property to remain or 
be placed within the Easement area, including under or near the said distribution line in such a 
manner as might result in damage to the property of either party from fire or any other cause. 

5. This Easement shall constitute a covenant running with the land in perpetuity and 
shall be binding on and inure to the benefit of the Grantor and District and their respective 
agents, heirs, personal representatives, successors and assigns. 

6. All poles, wires, and other facilities installed on, above, or below the above 
described lands at the District’s expense shall remain the property of the District, removable at 
the option of the District, upon termination of service to or on said lands, or upon termination of 
service to any other lands which the power line now or hereafter provides service. 

7. Grantor and Grantor’s tenants, licensees and invitees, as well as their heirs and 
assigns, may use and enjoy the Easement for any purposes which do not unreasonably interfere 
with District’s rights hereunder. 

8. The District agrees to pay the undersigned for the easement and privileges herein 
granted within a reasonable time after completion of construction, all in accordance with 
schedule of right-of-way compensation rates as follows: 

a. [The District agrees to pay $__________ for the easement across said 
land.] 

b. Such compensation shall be full payment for all rights and privileges 
herein granted. 



c. The undersigned covenant that they are the owners of the above described 
lands and that said lands are clear and free of encumbrances and liens of whatsoever character 
except those held by the following persons or corporations: 

 

IN WITNESS WHEREOF, the Grantor, through the undersigned, agrees and represents 
that they have read and understand the foregoing and that this instrument contains all agreements 
and understandings between the parties and the undersigned has not relied upon any promises, 
inducements, covenants, oral statements, or agreements of any kind or nature which are not 
expressly set forth herein. 

 

Signed this ________ day of ________________________, 20_____.  

 
 

_______________________________ 
[NAME], Grantor 
 

STATE OF NEBRASKA, ) 
 )SS. 
COUNTY OF _______________ ) 
 

The foregoing was acknowledged before me this _____ day of ______________, 
______, by _______________________. 

 

  
 Notary Public 
 My Commission Expires:  
 



 
 
 
 

_______________________________ 
[NAME], District 
 

STATE OF NEBRASKA, ) 
 )SS. 
COUNTY OF _______________ ) 
 
The foregoing was acknowledged before me this _____ day of ______________, ______, by 
_______________________. 

 

  
 Notary Public 
 My Commission Expires:  
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