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SOLID HISTORY
GENUINE PEOPLE

TRUSTED SERVICES

Baylor Evnen, LLP

An Employers’ Primer on 
Workers’ Compensation

©2020 Baylor Evnen

Dallas D. Jones, Esq.
1248 “O” Street, Lincoln, NE 68502

402-475-1075
djones@baylorevnen.com

• Review basic concepts of the workers’ compensation system
• To understand how the system works and what matters

• Review some recent cases which illustrate what some of the 
most important concepts mean

• Focus on cases which highlight some “best practices” you 
should follow

• Review some important defenses which depend on the 
employer to prove

• Discuss how the system will determine whether COVID-19 is 
compensable

Today’s Discussion
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• Generally . . .
• A “No Fault System

• Negligence of employee and employer does not matter
• Opens the door to abuse
• Not a level playing field

• Limited “Damages”
• No pain and suffering
• Limits on Compensation
• Payment of Medical Expenses

Basics of the System

• Four types of “Benefits”
• Medical Expenses
• Temporary Disability

• Total
• Partial

• Permanent Disability
• Vocational Rehabilitation

Basics of the System
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• Temporary Benefits
• Based on impact of injury on “earning capacity”

• Rule of thumb: 2/3rds of wages lost due to injury
• Example:

• AWW = $600
• $600 x 2/3 = $400

Basics of the System

• Permanent Benefits:
• Scheduled Member Injuries

• Arms, hands, fingers, legs, feet, toes, eyes, ears
• The schedule outlines number of weeks of benefits

• E.g., loss entire arm is 225 weeks of benefits
• 10% loss of use of arm is 10% x 225, or 22.5 weeks of benefits

• Whole Body Injuries
• Everything that is not on the schedule

• E.g., back and neck injuries, head injuries, psychiatric injuries
• Compensation is based on “loss of earning capacity”

• No formula
• Loss access to jobs, wage loss
• E.g., 20% LOEC x AWW = weekly rate

• Payable for 300 weeks (less # weeks of TD paid)

Basics of the System
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• Vocational Rehabilitation
• Appropriate if unable to perform “suitable” employment
• Temporary disability while in approved plan

Basics of the System

• “Burden of Proof”—what the employee must prove
• Accident or Occupational Disease
• “Arose out of” and “in the course of” employment
• Injury caused by accident or occupational disease 
• Notice provided to employer
• Temporary disability due to injury
• Permanent disability due to injury
• Medical treatment due to injury
• Vocational rehabilitation necessary as a result of injury

Summary of the Main 
Issues
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• Where it all begins . . .
• Accident

• Traditional Accidents
• “Repetitive Trauma” Accidents

• Occupational Diseases
• Diseases as a result of conditions unique to the employment

• More on this when we discuss COVID-19

Accidents and 
Occupational Diseases

• But before we go further, let’s discuss the most important thing an 
employer can do after learning of an injury—The Investigation: 

• An early investigation pays huge dividends by:
• Helping defeat baseless claims
• Ensuring legitimate claims are paid

• Best Investigations include:
• How, what, when, where
• Body diagram of injuries
• Witness Statements
• Photographs of scene
• Captured surveillance videos
• Job videos
• Data regarding work performed
• Documentation

• Think about the “Mechanism of Injury”
• Does the story make sense?
• Does it pass the smell test?

Best Practice—The 
Investigation
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• "Arising out of” refers to the origin or cause of the 
accident. 

• The question is whether the causative danger occurred as a 
result of an employment-related risk

• If a person's risk of injury is increased by the employment, it 
may be compensable

• "In the course of" refers to the time, place, and 
circumstances of the accident

• Generally an injury is "in the course of" employment if it: 
• (1) takes place during the normal working hours of employment, 
• (2) occurs at a place where the employee may reasonably be 

required to be, and 
• (3) takes place while the employee is fulfilling work duties or is 

engaged in doing something incidental thereto. 

“Arising out of” and 
“In the course of”

• “Arising out of”
• Requires there be some employment risk which 

gave rise to the injury.
• Carter v. Becton-Dickinson (COA 1999): 

“Nonstrenuous walking, bearing of one’s body weight 
. . . is the epitome of a nonemployment risk”

• Lucas v. Anderson Ford (COA 2004): A hypoglycemic 
plaintiff fainted upon standing up after sitting at a 
desk. “We have held that nonstrenuous walking, 
while bearing one’s own body weight, ‘is the 
epitome of a nonemployment risk’. . . Standing up 
from a seated position certainly does not constitute 
any greater risk.” 

“Arising out of”--
“Everyday Activities”
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• Maradiaga v. Specialty Finishing, Court of Appeals (2016)
• Initial story, documented by ER, was that after exiting car EE 

felt pain in ankle which caused her to fall.
• Denied a slip, trip, pothole, rock, etc.; ankle simply fractured when 

weight placed on it.
• At trial EE suggested something caused her ankle to turn.
• Trial court dismissed, adopting initial story preserved by ER’s initial 

investigation—the injury did not “arise out of” EE’s employment.
• NCA affirmed stating:

• “Here, there is no evidence that the everyday activity of exiting a car, 
while carrying nothing heavier than a small lunchbox, was a risk of 
Maradiaga's employment.”

– Note: Had the early investigation not been completed, the 
result would almost certainly have been different. 

“Arising out of”--
“Everyday Activities”

• Judge Block - Wilson v. Cargill Meat Solutions (July 
2020)

• Employee testified she turned to the left and felt a pop in 
her groin/hip 

• “The Court was strained to find an employment related 
risk…Plaintiff did not slip, it was not an uneven or slick 
surface, she was not carrying anything, she was not 
placed in an awkward work position, it was not repetitive 
activity, she did not strike anything, nor did she trip over 
something. The Court is not persuaded that the act of 
turning and stepping to walk to the next task is a risk 
distinctly associated with employment.”

Trial Level Decisions
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• Judge Hoffert – Dunn v. Nestle Purina (Mar. 2020)
• Employee was descending stairs when he felt pain in the right 

foot “in the process of stepping down.” 
• Employee testified there was nothing abnormal about the 

step, that he wasn’t rushed, nor did he slip, trip, or stumble
• Citing Maradiaga, the Court dismissed the Petition saying, 

“There was no evidence presented … to allow the fact-finder 
to imagine that any risk of employment caused plaintiff to 
suffer the foot injury complained of”

Trial Level Decisions

• Judge Martin: (Scroggins v. Region V 11/14/16)
• A pop and pain in a significantly degenerated knee while pivoting to 

enter a car.
• “this fact finder does not find evidence that the everyday activity of 

entering her car is a risk of [plaintiff’s] employment.”

• Judge Coe: (Doncheske v. Bosselman Food Service 5/17/17)
• Pain from a pre-existing non-union of a fractured fibula while picking 

up dishes and pivoting.
• “The Court finds the plaintiff had an idiopathic condition and suffered from 

a personal risk and that there was nothing in the employment environment 
or duties that placed the employment in a position increasing any dangerous 
effects by picking up dishes and pivoting to return them.”

Arising out of—
”Everyday Activities”
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• Judge Fridrich: (Loeffler v. Columbus Public Schools 
10/25/17)

• Plaintiff, with arthritic knees that “caused her to waddle 
like a duck”, fell to the floor when her left sandal stuck to 
the floor and she tripped over her sandal causing pain in 
right knee.

• “Plaintiff failed to prove that her left sandal stuck to the floor 
because of some condition caused by or incidental to her 
employment with the defendant.”

Arising out of—
”Everyday Activities”

• Judge Martin - Meiners v. Overland Hills (April 2020)
• Employee was walking on a rubber mat when “she began 

side-stepping to the left, [and] the edge of her right tennis 
shoe caught the edge of her left shoe, causing her to fall 
over onto the floor and break her left arm

• Court distinguished the case from Carter, Maradiaga, and 
Lucas because of the rubber shoes and the rubber mat

• Found the case involved more than an “everyday activity” 

Trial Level Decisions
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• Judge Hoffert: (Sivard v. Ameritas 6/21/17)
• A fall “occasioned by either the steepness of the hill itself 

or protruding roots or other like entanglements” arose out 
of employment.

Trial Level Decisions

• Judge Block: 
• (Christensen v. Baasch Welding Co. 11/30/17)

• Pain and pop in knee when squatting under trailer, with meniscal 
tear. 

• “squatting to inspect the underside of a trailer that needed repaired 
was an activity that constituted a risk contributed by plaintiff's 
employment for his employer. 

• (Adame Beltran v. JBS Holdings 7/8/19)
• “reached for a piece of chuck that ‘got away from him’. He lunged 

for the meat and struck his right knee on a metal ball which was 
under the table where he was working.” 

• The accident arose out of employment.

Arising out of—
”Everyday Activities”
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• Simply put—the employee must prove the injury 
was caused by the accident or was the result of an 
occupational disease

• Requires a medical expert
• The value of an expert’s opinion is no better than the facts upon 

which it is based
• Many of the facts upon which experts rely come from the 

employer
• Thus the importance of the investigation

Causation

• Whether the mechanism of injury makes sense
• Rotator cuff tear caused by handling small items with elbow 

at one’s side

• Initial history of accident v. later, different histories: 
• History different than what initially given to employer or 

initial physician
• Inaccurate description of the accident
• Mechanism of injury different than what employee told 

employer

Causation
Information Relied on by Experts
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• How a good investigation impacts the persuasive 
value of an expert’s opinion 

• Hamilton v. United Parcel Service, Court of Appeals (2017)
• Issue: Was employee’s dementia caused by repeated exposure 

to carbon monoxide while working as a truck driver? 
• Trial court found employee failed to prove he was chronically 

exposed to carbon monoxide sufficient to cause dementia. Sided 
with employer’s expert. 

• NCA affirmed:
• Noting that employee’s expert opinions were based upon his 

alleged chronic exposure to carbon monoxide, but experts 
admitted they were unaware of the level or number of times to 
which employee was exposed.

• The employer’s expert relied on correct information provided by 
employer as to exposure to carbon monoxide. 

• Without good information about exposure, the result may well 
have been different.  

Causation
Information Relied on by Experts

• An early and complete investigation can disprove the 
“injury tree”

• Kassim v. JBS (April 2018) 
• Issue: Was right shoulder condition (AVN) compensable?
• EE reported ½ side of beef fell from a chain from above and to his 

left
• ER promptly asked him what happened, where he was hit, 

diagramed where hit and where hurt
• EE said left hand and head were hit
• Hard hat was not knocked off
• Did not lose consciousness

• ER took video of the line and where EE stood in relation to it

Causation 
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• EE later developed AVN of right shoulder
• EE testified at trial that:

• Beef hit his left shoulder, head, then his right shoulder
• Knocked his hard hat off
• Knocked him unconscious 

• EE and ER experts disagreed as to whether AVN 
was caused by the accident

• Court dismissed based in large part on what early 
investigation showed which supported defense 
expert’s opinion:

• Beef could not have struck right shoulder
• EE’s initial report was that only left hand and head were 

hit and was not rendered unconscious

• The statute requires employees notify their 
employer “as soon as practical after the happening 
thereof”

• “The purposes of the notice requirement are 
first, to enable the employer to provide 
immediate medical diagnosis and treatment with 
a view to minimize the seriousness of the injury; 
and second, to facilitate the earliest possible 
investigation of the facts surrounding the injury.”

Notice of Injury
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• Bauer v. Genesis Healthcare Group (COA 2019)
• A physical therapy assistant was allegedly injured at work 

but admittedly did not report the injury until 38 days 
later

• He testified he did not report the injury because:
• He thought it would resolve itself and
• He thought his job was “on thin ice” due to administrative issues 

• Compensation Court found that he did suffer a work 
related injury, but dismissed the Petition because notice 
was not provided “as soon as practicable”

Notice of Injury—As 
soon as “practicable”

Court of Appeals affirmed the dismissal:
• In response to the argument that 38 days is not a long time 

and should be excused, the court emphasized that the 
employee was “an experienced physical therapy assistant” 
and knew right away he’d been injured, thus giving notice 
earlier was “practicable”

• Responding to the dissent which highlighted the 
reasonableness of Bauer’s actions considering the job 
turmoil, the court noted, “we do not construe Bauer’s 
perception of the instability of his employment as impacting 
the “practicability” of reporting the incident”

• “The question is not about how many days, weeks, or months 
elapse from the time of the injury until the reporting date, 
but whether the claimant reported the injury ‘as soon as 
practicable’ under the specific facts and circumstances of this 
case”

Notice of Injury—As 
soon as “Practicable”
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• “[T]he level of a workers’ disability depends on the 
extent of diminished earning capacity or impairment of 
earning capacity, and does not directly correlate to 
current wages.” Damme v. Pike Enterprises, Inc.(2014)

• In other words, temporary disability is a function of the 
employee’s temporary loss of earning capacity, not lost 
wages

• Loss of earning capacity is a measure of how an injury impacts 
an employee’s ability or capacity to earn wages

• Generally takes into account functional restrictions, work 
experience, skills and wages earned before the accident and 
potential to earn wages after the accident

Temporary Disability

• What that means in practice:
• Return to alternative work at same pay generally eliminates 

temporary disability entitlement
• Return to alternative work at reduced pay substantially 

reduces temporary disability entitlement
• Offering the opportunity to perform alternative work will 

probably diminish temporary disability entitlement even if the 
employee refuses

• Proof that alternative work would have and could have been 
provided but for a post-accident termination will probably 
reduce the temporary disability entitlement

• Best Practice: Always offer alternative duty if possible

Temporary Disability



9/22/2020

16

• Employers have no control over the extent of 
permanent disability for scheduled member cases

• That is a function of medical opinions
• Employers have limited control over the extent of 

permanent disability in non-scheduled cases
• The two ways in which employers have the most impact 

on permanent disability for non-scheduled cases are:
• Return to work after injury

• Employees who are unemployed almost always have greater 
permanent disability than employees who remain employed

• Notifying the claims handler of what observations the 
employer made of the employee’s pre-accident functional 
ability

• The Supreme Court recently held that in cases where an employee 
has been injured more than once, the employee’s “earning power 
after the subsequent injury cannot be accurately assessed without 
considering her disability from the first injury.” 

Permanent Disability

• “As soon as possible” after an accident, the employer must 
provide Form 50 to the employee.

Medical Expenses
Form 50
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Medical Expenses
Form 50

• Form 50 does two important things:
• It determines who gets to choose the “primary treating physician”
• It limits the medical bills which the employer must pay to those of the 

“primary treating physician” and medical providers to whom the 
“primary treating physician refers” the employee

• 48-120(2)(f) states: “The employer is not responsible for medical services 
furnished or ordered by any physician or other person selected by the employee 
in disregard of this section.”

• Neb. W.C. Rule 50 similarly states: “The employee may not change the primary 
treating physician chosen ... unless the employer agrees or the compensation 
court orders the change . . ..”

• In other words, it prevents doctor shopping

Medical Expenses
Form 50
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• Rogers v. Jack’s Supper Club (SC 2019)
• Employee’s “primary treating physician” (sometimes referred 

to as Rule 50 physician) died and shortly thereafter, claimant 
moved to Florida and began treating with a provider she found 
in a phone book

• Employer disputed liability for the medical bills of the Florida 
provider because the employee did not obtain agreement 
from employer or obtain court order changing the physician to 
the Florida provider 

• The compensation court ordered the employer to pay for the 
medical care and held the employee was free to unilaterally 
select her physician if she moves to another state

• Employer appealed

Medical Expenses
Form 50

Supreme Court reversed and remanded:
• The Court recognized there was a valid Form 50 in which the 

employee selected her Rule 50 physician, although that 
physician later died

• “A new Form 50 Physician can be selected either with 
agreement of the employer or by bringing the matter to the 
attention of the compensation court and asking it to approve 
a new Form 50 Physician”

• “The compensation court should not have ordered [the 
employer] to reimburse Rogers for medical treatment 
obtained from providers in Florida. These providers were not 
Rogers’ initial Form 50 Physician, they did not become the 
Form 50 Physician by way of either agreement or court order, 
and Rogers was not referred to them by her Form 50 
Physician.”

Medical Expenses
Form 50
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• “No compensation shall be allowed if the employer can 
prove that at the time of hire:

• The employee knowingly and willfully made a false representation as to 
his or her physical or medical condition by acknowledging in writing that 
he or she is able to perform the essential functions of the job with or 
without reasonable accommodation based upon the employer’s written 
job description; 

• The employer relied upon the false representation and the reliance was a 
substantial factor in the hiring; and

• A causal connection existed between the false representation and the 
injury.”

• This probably means that because the employee hid his limitations from the employer, 
the employer placed the employee in a position that exceeded his functional abilities 
resulting in the injury

Misrepresentation 
Defense

• An employee’s deliberate or intentional defiance of a reasonable 
rule will disqualify that employee from receiving benefits if: 

• the employer has a reasonable rule designed to protect the health and 
safety of the employee; 

• the employee has actual notice of the rule; 
• the employee has an understanding of the danger involved in the violation 

of the rule; 
• the rule is kept alive by bona fide enforcement by the employer; and 
• the employee does not have a bona fide excuse for the rule violations.

• These factors do not apply where an employee has accidentally 
violated a safety rule.

• If you have, make known, and always enforce your safety rules, an 
injury caused by an intentional violation of those rules may not be 
compensable.

Violation of Safety 
Rule Defense
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• Accident or Occupational Disease?
• To be compensable, the employee probably has to prove the elements 

of an Occupational Disease. An Occupational Disease is:
• a disease which is due to causes and conditions which are characteristic of and 

peculiar to a particular trade, occupation, process, or employment
• Generally meaning that the conditions  or causes of the disease are unique to the 

employee’s job or employment
• E.g., asbestosis suffered by insulation installers or COPD suffered by grain 

elevator workers 
• Other than health care workers, probably difficult to prove this in any other line of 

work
• Not an ordinary disease of life to which the general public is exposed

• The general public is certainly exposed to the virus
• So is COVID-19 an “ordinary” disease of life?

• Must also prove the exposure which caused the disease occurred at 
work

• That will be a challenge

• But its too early to know how this will turn out . . .

COVID-19

©2020 Baylor Evnen

Questions?

OMAHA OFFICE

619 NORTH 90TH STREET
OMAHA, NE 68114

PHONE 402.934.5468

LINCOLN MAIN OFFICE
WELLS FARGO CENTER

1248 O STREET  SUITE 600  
LINCOLN, NE 68508

PHONE 402.475.1075 ⋅ FAX 402.475.9515

SYRACUSE OFFICE

920 12TH STREET   
SYRACUSE, NE 68446
PHONE 402.269.3200
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FERC Update: Developments 
Impacting Public Power and the 
SPP Footprint
Nebraska Rural Electric Association Legal Seminar
September 17, 2020

J a s o n  G r a y
P a r t n e r
D u n c a n  &  A l l e n  L L P
1 7 3 0  R h o d e  I s l a n d  Av e n u e ,  N W,  S u i t e  7 0 0
Wa s h i n g t o n ,  D C  2 0 0 3 6
j t g @ d u n c a n a l l e n . c o m

Outline
1. FERC Overview

- Current Commissioners
- Federal Jurisdiction and FERC’s Ratemaking Authority

2. Developments re: Tri-State and Basin Electric
- Jurisdiction
- Case Updates

3. Developments re: SPP
- Attachment AI
- Zonal Placement

1



9/22/2020

2

FERC Overview

Commissioners

Neil Chatterjee
Chairman (R)

Mark Glick (D)

Allison Clements 
Nominated (D)

Mark Christie
Nominated (R)

James Danly (R)

3
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Dynamic Among Commissioners

4

Chatterjee

Danly

Glick

Base Return on Equity

Transmission Incentives

State Authority

Mobile-Sierra 
Standard

Twitter
Interstate Pipeline Certificate Policy

Buyer Side Mitigation

Transmission Incentives

Interstate Pipeline Certificate Policy

Base Return on Equity

Mobile-Sierra Standard

Filed Rate Doctrine

Transmission Incentives

Fuel Security
PURPA

PURPA

Buyer Side Mitigation

Federal Jurisdiction
Federal Power Act gives FERC exclusive jurisdiction over

- transmission of electric energy in interstate commerce,
- sale of electric energy at wholesale in interstate commerce,
- all facilities for such transmission or sale, and
- any person owning or operating such facilities—i.e., public utilities
- 16 U.S.C. § 824(a)-(e)

Section 201(f) exempts the following from regulation as public utilities
- political subdivisions of a State—i.e., public power,
- electric cooperatives receiving RUS financing,
- electric cooperatives that sell less than 4,000,000 MWh of electricity per year, or
- Any entity that is wholly owned by “one or more of the foregoing”
- 16 U.S.C. § 824(f)

5
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FERC’s Ratemaking Authority
FERC exercises exclusive jurisdiction through provisions requiring public
utilities’ rates to be on file, just and reasonable, and not unduly
discriminatory

- 16 U.S.C. § § 824d(a)-(c), 824e(a)

These provisions also apply to rules and regulations affecting rates
- 16 U.S.C. § § 824d(a)-(b), 824e(a)

No distinction between rates and rules and regulations affecting rates for
purposes of exclusive jurisdiction

- See, e.g., Miss. Power & Light Co. v. Miss., 487 U.S. 354, 371-72 (1988); see also
FERC v. Elec. Power Supply Ass’n, 136 S. Ct. 760, 767 (2016) (“EPSA”)

6

Developments re: Tri-State
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Jurisdictional Status
Historically, Tri-State was exempt under Section 201(f)

April 2019: Tri-State’s Board establishes non-exempt membership class

July 2019: Tri-State submits rate filings per Section 205 obligations

September 2019: Tri-State becomes a public utility after admitting non-exempt
member

November 2019: Two members ask Colorado PUC to determine exit charges

December 2019: Tri-State asks FERC to affirm exclusive jurisdiction and
preempt Colorado PUC

8

FERC’s Flip Flop and Reversal

9

March 2020 Also March 2020

Then-General Counsel Danly signs brief in
unrelated proceeding arguing FERC has
exclusive jurisdiction over wholesale rates and
rules or regulations affecting such rates. See
Case No. 19-1142, FERC Brief at 4 (citing
EPSA, 136 S. Ct. 766-68).

FERC finds (1) exclusive jurisdiction is limited
to rates themselves and does not cover rules
and regulations affecting such rates, and (2)
Tri-State’s exit charges are not wholesale rates
but rules or regulations—Colorado PUC is not
preempted. 170 FERC ¶ 61,224 at PP 116-21.

August 2020

FERC reverses March determination, deems exit charges to be wholesale rates, but declines to
address exclusive jurisdiction over rules and regulations. 172 FERC ¶ 61,173 at PP 32-34.
Commissioner Danly votes for the order.
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Is Jurisdiction Settled?
Findings in August order likely to be challenged on rehearing/appeal

Pending appeal of March finding that Tri-State is a public utility

Pending Colorado PUC examination of legality of admitting non-exempt
Member under state law

Pending Colorado state lawsuit on admission of non-exempt Member

10

Tri-State’s Rate Filings
Since December 2019 Tri-State submitted > 70 Section 205 rate filings

Stated Rate Tariff, Wholesale Contracts, and Self-Supply/PURPA Policies are 
before Judge Glazer

- Docket Nos. EL20-26, EL20-66, ER20-676, ER20-683, and ER20-2292 to ER20-2294
- Pending appeals by Members and non-Members

Termination and Partial Requirements Proposals are before Judge Nagel
- Docket Nos. ER20-1559 and ER20-2417
- Appeals?

OATT is before Judge French
- Docket Nos. EL20-25, ER20-686, ER20-688, ER20-726, ER20-728 
- Pending appeals by Members and non-Members

11
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Basin Electric’s Rate Filings
Historically, Basin Electric was also exempt under Section 201(f)

November 2019: Basin Electric loses exemption by (re)admitting Tri-State
(also determined an owner exceeds 4,000,000 MWh/year threshold)

July 2020: Submits Stated Rate and Wholesale Contract filings per Section
205 obligations

- No proposal for early termination or withdrawal

September 2020: FERC establishes investigation and hearing procedures
and finds early termination/withdrawal provisions are beyond the scope

12

Developments re: SPP
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SPP Controlled Grid
What facilities are fall under Federal Power Act Section 201?

14

Seven Factor Test* SPP’s Attachment AI** Mansfield Test

Radial Facilities Non-Radial Facilities at 60 kV or
Above that Serve 2 or More
Customers

Radial Facilities or Looped Transmission

Direction of Flows Interconnects within/beyond SPP Direction of Flows

Wheel Through Control Equipment Necessary Ability to Serve Others

Geographic Area of Use Low-Side Substations Not Included Provide Grid Benefits

Meter Location SPP Transmission Owners’ DC Ties Effect of Outage

Voltage Level Facilities that Meet Seven Factor Test

Proximity to Retail Customers

* totality of considerations ** must meet 1 of 6

Which Test Governs?
Mansfield is primarily used to determine whether radial lines are
integrated with transmission facilities or a particular zone

FERC recently found Seven Factor Test can declassify assets that
qualified as transmission facilities under Attachment AI

- Sw. Power Pool, Inc., 172 FERC ¶ 61,129 (2020)

Is Attachment AI still relevant?

15
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Zonal Placement
SPP is expanding in terms of geography, rate zones, and assets 

Controversy over imposing cost responsibility for new members’ ATRRs on  
zones’ pre-existing customers

FERC decided to perform case-by-case analysis

SPP considers three criteria to determine whether to establish a new zone
- Is incoming ATRR less than smallest 3-year average zonal ATRR?
- Does incoming ATRR substantively increase SPP’s footprint?
- What was the nature of pre-transfer transmission service to serve load?

If no new zone, SPP determines appropriate existing zone to place assets

16

Uncertainty
FERC never approved SPP’s zonal placement criteria

Zonal placement criteria ≠ cost-benefit analysis

Zonal placement analysis does not consider new members’ future plans

Zonal placement analysis considers (or has considered) assets qualifying 
as transmission facilities under Attachment AI
- Will SPP consider Seven Factor Test going forward?
- Will entities re-analyze eligibility where Seven Factor Test was not 

applied? 

17
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Questions or Follow Up

Jason Gray, Partner
Duncan & Allen LLP

1730 Rhode Island Avenue, NW
Suite 700

Washington, DC 20036
jtg@duncanallen.com

(202) 842-8197

18



9/22/2020

1

© 2020 Jackson Lewis P.C.

Employment Law Update
NREA Legal Summit

Sue R. Loerts
September 17, 2020

Jackson Lewis, Omaha, Nebraska
Sue.Loerts@jacksonlewis.com (402) 827-4267

• COVID-19
• What Comes Next 
• Beyond COVID
• Court Update
• Agency Update
• State Update
• What to Expect

2Jackson Lewis P.C.  

This Photo by Unknown Author is licensed under CC BY-SA



9/22/2020

2

COVID-19

Pandemic 
In 

The Workplace
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FEDERAL RESPONSE

Jackson Lewis P.C.  6

Emergency Paid Sick Leave (EPSL)
Cannot work due to a variety of COVID-19 
related reasons, including but not limited 
to: personal quarantine, isolation, or stay-
at-home order or care for another under 
the same circumstances; medically-
recommended self-quarantine; seeking 
medical treatment due to COVID-19 
symptoms; or caring for their child whose 
school or place of care is closed.

Emergency Family & Medical Leave 
Extension Act (EFMLEA)

Cannot work because they are caring for 
their child whose place of school or care is 
closed.

Families First Coronavirus Response Act
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• Small business loans 
- forgivable under 
certain conditions, 

• Federal 
unemployment 
benefits supplement 

- additional $600 
per week.

• Recovery rebates of 
up to $1,200 per 
person

7

CARES ACT and Payroll 
Protection Plan

Jackson Lewis P.C.  

Agency Guidance

EEOC

• COVID-19 meets 
the ADA “direct 
threat” standard

• Disability-related 
inquiries and 
medical exams

• Accommodations

Dept. of Labor

• FFCRA: Temporary 
Rule

• OSHA Guidance on 
Returning to Work

CDC

• Testing Guidelines

• High-risk populations

• Vulnerable 
populations

• Strategies for high-risk 
individuals
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On August 3, 2020, a federal district court in NY struck 
down four provisions of the DOL’s FFCRA regulations. 

• Who qualifies for the healthcare provider 
exemption;

• Exclusion from benefits of employees whose 
employers do not have work for them;

• Requirement that employees secure consent 
for intermittent leave for certain qualifying 
reasons; and

• Requirement that documentation be provided 
before taking leave.

This decision came four months after the regulations 
went into effect, and five months before the FFCRA is 
set to expire. 

Not So Fast   

Revised Regulations released Friday, September 11, effective September 16

• Narrowed Healthcare Worker Exemption 

• Reaffirmed rule that allowed employers to deny leave if they didn’t have work 
available;

• Reaffirmed rule that required workers to get employer consent to take 
intermittent leave; and

• Changed documentation requirement from before taking leave to “as soon as 
practicable”

Jackson Lewis P.C.  10

DOL Response to NY Court Ruling
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STATE RESPONSE

State and Local Executive Orders to Consider
• Nebraska Statewide Executive Orders
• City Ordinances
• Directed Health Measures
• Mask Requirements
• Capacity Limitations
• Physical Distancing
• Contact Tracing; Obligation To Notify Local Health Department
• Posting Requirements
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What Comes Next?

Jackson Lewis P.C.  14

1. Failure to accommodate
2. Work from home as a reasonable 

accommodation 
3. Employees regarded as 

disabled/having COVID-19 and/or 
employer made erroneous 
conclusions when conducting 
ADA direct threat analysis 

4. ADA violations related to medical 
inquiries/examinations that 
employees find invasive

Disability & Leave of Absence Management
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Jackson Lewis P.C.  15

1. Discrimination in layoff/rehire/recall 
decisions

2. Harassment based on pandemic-
related health concerns 

3. Retaliation for engaging in protected 
activity 

4. Disparate treatment claims arising out 
of the provision of severance or other 
benefits for certain employees, and not 
others

5. Disparate impact of employment policy 
to members of protected class

Employment Discrimination

1. OSHA claims

2. Negligence for failing to protect employees from 
COVID-19 exposure by prohibiting persons from 
workplace/requiring contact with others without 
implementing some form of screening

3. Negligence/Wrongful death: failure to implement 
policies/training, sanitize, follow social distancing, 
provide protective equipment, follow CDC 
guidance

4. Other claims that employee was forced to work in 
unsafe environment

Health and Safety
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Jackson Lewis P.C.  17

1. Failure to pay wages/vacation/PTO on 
termination

2. Employee misclassification 
3. FLSA and other wage/hour claims for 

reducing exempt employees’ wages 
improperly

4. Off the clock, work from home claims by 
non-exempts

5. Reimbursement of expenses
6. Furloughing salaried employees
7. Compensability issues for time spent 

cleaning masks, donning and doffing other 
PPE

Wage & Hour

Jackson Lewis P.C.  18

The Great Beyond
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Responding to Allegations of Racism
• From the public, including customers, clients, and

the media
• From current employees

Employee Activity
• Off-duty conduct
• Social media activity
• Masks, t-shirts, and buttons

Disciplining Employees
• “Free speech” at work
• Legal constraints on employee discipline
• Protected concerted activity

BEYOND COVID: Issues Facing Employers in 2020

COURT

UPDATES
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U.S. Supreme Court Decisions

• Bostock v. Clayton County
• Held that LGBTQ+ employees 

are protected under Title VII of 
the Civil Rights Act of 1964

• Our Lady of Guadalupe School 
v. Morrissey-Berru

• Held that the First Amendment 
Religion Clauses provide an 
exemption for religious employers 
from suits by school teachers 
alleging employment 
discrimination

Circuit Court Decisions

• Rizo v. Yovino
• Ninth Circuit
• Held that prior pay, 

either alone or in 
combination with 
other factors, is not a 
job-related “factor 
other than sex” under 
the Equal Pay Act

• Shell v. Burlington 
Northern Santa Fe 
Railway Company

• Seventh Circuit
• Held that an employer’s 

refusal to hire an 
employee due to the 
employee’s risk of 
developing a disability did 
not violate the Americans 
with Disabilities Act (ADA)
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Agency Update

Federal Agencies
Department of Labor

• Final Rule on FWW

• Final Rule on Regular 
Rate

National Labor 
Relations Board

• New Standard on 
Protections for Abusive 
Language

• The New (Old) Joint 
Employer Test

Equal Employment Opportunity 
Commission

• New Approach to Conciliation

• Guidance on Opioid Epidemic 
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• Final Rule on FWW
- allows employers to pay bonuses or other incentive-based pay to 

salaried, nonexempt employees whose hours vary from week to week. The final 
rule clarifies that payments in addition to the fixed salary are compatible with the 
use of the fluctuating workweek method under the Fair Labor Standards Act 
(FLSA)

• Final Rule on Regular Rate
- clarifies the regulations to confirm that employers may exclude certain 

reimbursements from an employee’s regular rate of pay

Jackson Lewis P.C.  25

Department of Labor

• New Standard on Protections for Abusive Language
- modified the standard for determining whether employees have been 

lawfully disciplined or discharged after making abusive or offensive 
statements—including profane, racist, and sexually unacceptable remarks—in 
the course of activity otherwise protected under the National Labor Relations 
Act (Act)

• The New (Old) Joint Employer Test
- To be a joint employer under the final rule, a business must possess 

and exercise substantial direct and immediate control over one or more 
essential terms and conditions of employment of another employer’s 
employees. 
Jackson Lewis P.C.  26

National Labor Relations Board
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• New Approach to Conciliation
- On July 7, 2020 EEOC announced two six-month pilot programs that 

will expand opportunities for parties to voluntarily resolve charges through 
mediation and increase the effectiveness of the conciliation process.

• Guidance on Opioid Epidemic 
- “Use of Codeine, Oxycodone, and Other Opioids: Information for 

Employees”
- “How Health Care Providers Can Help Current and Former Patients 

Who Have Used Opioids Stay Employed”

Jackson Lewis P.C.  27

Equal Employment Opportunity Commission

State Law Update
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BILLS PASSED in 2019-2020 Session:

• LB 840 – Amendment to Nebraska Clean Indoor Air Act to prohibit the 
use of electronic smoking devices

• LB 1016 - Prohibits retaliation or discrimination for exercising Rights 
under the Nebraska Wage Payment and Collection Act

• LB 1060 – Include hair textures and protective hairstyle within the 
definition of race under the Nebaska Fair Employment Practice Act 
Vetoed by Governor Ricketts on August 12, 2020

Jackson Lewis P.C.  29

Nebraska Update

LB110 - Adopt The Medical Cannabis Act
• Introduced 1/21/2020
• Petition to Add to November Election Ballot 
• Court held it violated single subject rule
• Indefinitely Postponed
Employer Impact: The bill would allow individuals with certain qualifying medical 
conditions to apply for enrollment in the state’s medical cannabis registry (which 
would be created pursuant to the Act). The bill would also reconcile state 
criminal laws to permit the use and possession of cannabis pursuant to the Act.

Jackson Lewis P.C.  30

Nebraska Update
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Other Employment Related Bills Introduced but Indefinitely Postponed
• LB 254 Adopt the Fair Chance Hiring Act – prohibits inquiries about criminal histories of applicants
• LB 305 Adopt the Healthy and Safe Families and Workplaces Act – required employers to provide paid sick 

leave up to 40 hours per year (if not already provided through an equivalent PTO or sick leave plan)
• LB 306 Change provisions relating to good cause for voluntarily leaving employment under the Employment 

Security Law – making those who separate from employment to care for a family member with a serious health 
condition eligible for unemployment benefits.

• LB 311 – Adopt the Paid Family and Medical Leave Insurance Act – provides paid family and medical leave to 
be paid from a fund consisting of private donations money transferred to the fund by the Legislature and 
contributions from covered employers; 12 weeks for own illness; 6 weeks for family member illness

• LB 383 – Provide for an annual adjustment to the minimum wage to reflect the average annual percentage 
change in the consumer price index

• LB 400 – Change the minimum wage for person compensated by way of gratuities – 50 % of state minimum 
wage

• LB 627 – Amendments to prohibit discrimination based upon sexual orientation and gender identity in 
employment

Jackson Lewis P.C.  31

Nebraska Update

Jackson Lewis P.C.  32

On One Hand:
• Paid Family/Sick 

Leave
• Minimum Wage 

Increase
• Expanded 

Benefits
• Federal COVID 

Mandates

On the Other:
• Continued 

Deregulation 
• Tax Changes 

(Payroll)
• Paid Family/Sick 

Leave (?)

January 2021: What to Expect
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Key Takeaways(s)

• COVID will be with us for some time
- continued developments and guidance – watch for updates
- some temporary measures will become permanent

• Election results may take us in one of two very different directions

• State law changes will continue at a faster rate 

• Lawsuits regarding COVID are just beginning and will continue into 2021

QUESTIONS?
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Thank you.
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REGULATORY UPDATE

TOPICS

 Cadillac Tax

 TCPA Number Reassignment

 Proposed Interstate CDL for under 21 drivers

 RUS Energy Savings Rule
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CADILLAC TAX REPEAL

CADILLAC TAX REPEAL

 The Affordable Care Act (ACA) imposed a 40% excise tax on the value of employer-sponsored 
health plans that exceeds certain high thresholds (about $11,200 for individuals and $30,100 
for families in 2022)

 As part of the same bill, two other ACA taxes were also repealed: (i) the health insurance tax, 
and (ii) the 2.3% tax on medical devices. While the repeal of the medical device tax is effective 
beginning in 2020, the repeal of the health insurance tax is not effective until 2021

 Trump administration postponed the effective date in 2018 until 2022. 

 Administration pushed its full repeal through.

 Completely dead & gone.
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ROBOCALL UPDATE

ROBOCALLS: TELEMARKETING CONSENT 
REMINDER

 Landline:

 Autodials—no consent necessary

 Pre-recorded messages—prior express written consent

 Manually dialed—no consent necessary

 Cell Phone:

 Autodials—prior express written consent

 Pre-recorded messages—prior express written consent

 Manually dialed—no consent necessary
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CONSENT—INFORMATIONAL ONLY CALLS

 Landline

 No consent required at all

 Cell Phone

 Autodials—prior express consent

 Pre-recorded—prior express consent

ROBOCALL UPDATE 2020

 Barr v. American Ass’n of Political Consultants-2020 US Supreme Court Opinion

 Political & Nonprofits want to place robocalls to cell phones on political issues, conduct polls, etc.

 Group argues that the consent requirement of the TCPA violates the First Amendment by imposing a 
content-based restriction on speech

 The argument that the TCPA is content-based rests principally on a 2015 amendment to the Act that 
exempts the use of robocalling equipment to collect debts owed to or guaranteed by the federal 
government.

 the US Supreme Court ruled that the debt-collection exception is “content-based” and violates the 
First Amendment

 the Court agreed with the govt’s argument that the exception can be severed and that the remainder 
of the TCPA is constitutional and fully enforceable.
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FCC GUIDANCE-APRIL 2020

 Reassigned number database supposed to go live at end of 2020. Must query that database 1x  per year 
minimum or before a new round of mass robocalls.

 April FCC Notice

 Once the database is established, callers will enter a query for a phone number using the last date the caller is 
reasonably certain the consumer had the number (either by getting the consumer’s consent to call on that 
date or having actually called and reached the consumer on that date). 

 the Reassigned Numbers Database will return one of three responses to “explain whether the number has 
been reassigned (or more accurately, permanently disconnected) since the date provided”: “yes,” “no,” or “no 
data.”

 “yes” means the number has been disconnected subsequent to the caller having received prior express consent to call 
the number, 

 “no” means the number has not been disconnected (and would have been in the database if it had been disconnected), 
and 

 “no data” means the database does not contain the relevant data to determine whether the number has been 
disconnected during the time of the query

ROBOCALL UPDATE: SANDOE V. BOSTON 2020 WL 94064, NO. 18-
11826-NMG (D. MASS. JAN. 8, 2020))

 a health care company allegedly made two autodialed prerecorded message calls to the wrong number. 

 The individual who originally consented to the calls by providing the number to the company ceased 
using the number, thereby resulting in the number being reassigned to the plaintiff. The plaintiff, not 
having consented to the calls, filed a putative class action suit alleging violations of the Telephone 
Consumer Protection Act.

 the court asserted that the FCC recently established a comprehensive database with information 
regarding reassigned numbers, that, once operational, would allow callers to avoid liability for calling a 
reassigned number if the database failed to report the number as reassigned.

 “Although the text of the TCPA does not provide for reasonable reliance, this Court finds persuasive the 
FCC’s order emphasizing that the TCPA does not require the impossible of callers. It is unclear what else, 
if anything, [the company] could have done to ensure the numbers of the clinic patients had not been 
reassigned.”
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CDL RULE

PROPOSED PILOT PROGRAM

 Current Law:

 An 18-year-old CLP or CDL holder may drive in intrastate commerce only.

 New pilot program to allow drivers aged 18, 19, and 20 to operate commercial motor vehicles in 
interstate commerce

 Employer and driver must agree to participate in the pilot program & meet the eligibility criteria

 Driver criteria includes the new Entry-Level classroom training hours

 At the conclusion of the pilot program, FMSCA will report to Congress it’s findings and then 
determine whether to move forward.



9/22/2020

7

RUS’ ENERGY SAVINGS RULE

PROGRAM SUMMARY—NEW SINCE COVID-
19 STARTED

 Effective April 2, 2020, new program offered for public power districts, public utility, or 
electric cooperatives to provide loans to qualified rural customers for the purpose of 
financing durable and cost effective energy efficiency measures

 The customer repays the loan through installments on their monthly bill.

 The Agency has determined that the definition of “rural” in § 1719.2 of this rule will be “any 
area that has a population of 50,000 or less inhabitants or any other area designated 
eligible by statute.” 

 Application Process:
 Submit the Letter of Intent. Will be a brief description of the proposed energy efficiency program 

and a description of the prospective RESP applicant.
 A successful Letter of Intent will be followed by an invitation to proceed with a complete loan 

application
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CASE LAW UPDATE
Dave Jarecke

September 17, 2020

(In re Torres ), No. 18-00027, 2020 Bankr. LEXIS 1262, 2020 WL 2479656 (Bankr. D.P.R. May 
13, 2020). 

◦ Issue: Motion for Summary Judgment

◦ Did Debtor provided Adequate Assurance within the correct time frame, thus preventing utility 
shut off, or was shut off done solely because of the bankruptcy filing?  If adequate assurances 
provided, Motion for Summary Judgment should have been granted.

◦ Facts:
◦ Debtor owned several residential rental properties for which Creditor provided water and 

sewage service. 

◦ Debtor later paid Creditor deposits totaling $1,000.00. Creditor disconnected service to some of 
the Properties for non-payment of post-petition debt, and restored service to some of the 
Properties. 

◦ If a debtor fails to provide Adequate Assurance, then “a majority of the bankruptcy courts” 
have concluded that Section 366(b) grants a utility the “unilateral right to terminate service” 
and does not require bankruptcy court’s permission. 
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(In re Torres ), No. 18-00027, 2020 Bankr. LEXIS 1262, 2020 WL 2479656 (Bankr. D.P.R. May 
13, 2020). 

◦ Arguments:
◦ The parties actually agree that there is no genuine issue of material fact!

◦ Holding:
◦ Court ruled that a trial was needed to determine whether debtor had provided adequate 

assurance for all properties because the parties did not provide sufficient evidence to 
establish there was no genuine issue of material fact

◦ This court took it upon itself to decide the issue, rather than focusing on what the 
parties presented as the issue.

Indianapolis Power & Light Co. v. Gammon, No. 19-A-CT-2206, 2020 
Ind. App. LEXIS 188, 

◦ Issue: Is MSJ appropriate?

◦ Does utility have a duty to insulate power lines? Does the NESC create a duty under Indiana 
law?

◦ Facts: 
◦ Roofer was hired to install aluminum trim along the roof of a commercial building. 

◦ Utility owned and operated uninsulated power lines that ran within a few feet of the building’s 
roof. 

◦ Roofer did not contact Utility to de-energize the Power Lines. 

◦ Roofer was electrocuted when he was climbing an aluminum ladder near the Power Lines while 
holding a piece of trim. 

◦ Utility moved for summary judgment, arguing that "under well settled Indiana law, a utility 
company,  such as IPL, does not have a duty to protect skilled workmen, such as Plaintiff, from 
the obvious dangers of overhead lines.” Trial court denied so utility appealed.
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Indianapolis Power & Light Co. v. Gammon, No. 19-A-CT-2206, 2020 
Ind. App. LEXIS 188, 

◦ Holding: 
◦ MSJ should have been granted.

◦ No duty to insulate power lines that are sufficiently isolated so that the general public 
could not reasonably be expected to contact them, in this case high above the ground. 
“General Public” excludes individuals whose particular employment requires them to 
work in the proximity to power lines.

◦ The Court determined that the NESC does not establish a duty. While Roofer argued 
that the Power Lines violated the Code’s building-clearance requirements, the Court 
noted that “Indiana courts have repeatedly rejected the contention that administrative 
regulations establish a duty.” 

Sucra v. Consolidated Edison, 184 A.D.3d 712 (June 2020).

◦ Issue: 
◦ Negligence—Is there a duty when there’s a known non-compliant electrical connection.

◦ Facts:
◦ A roofing contractor was fatally electrocuted when he contacted an uninsulated, exposed 

electrical wire leading from home to Utility’s electric distribution lines. 
◦ Utility had knowledge there was electrical set-up that was not in compliance with the code
◦ Wrongful death action against Utility
◦ Lower court dismisses case agreeing that utility owed no duty.

◦ Argument:
◦ Utility negligently caused the death of Contractor by allowing the installation of an electrical 

connection between its electric distribution lines with the home’s electrical wiring “in a manner 
that was improper and not in compliance with applicable code standards” 

◦ Non-Compliant Wires were “unsafe, defective and dangerous” to individuals, such as 
Contractor, who reasonably could be foreseen to be working near the wires.
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Sucra v. Consolidated Edison, 184 A.D.3d 712 (June 2020).

◦ Holding: 
◦ Court ruled an electric utility that allowed (by virtue of knowledge) a non-compliant 

connection to its electric distribution lines owed a duty to a roofing contractor who 
reasonably could be foreseen to encounter the non-compliant wires 

◦ The Court did not reach the ultimate fact question of whether there was a breach of 
that duty.

Wells v. Nespelem Valley Elec. Coop., 13 Wn. App. 2d 148, 462 P.3d 855 
◦ Issue: 
◦ Is there a duty to maintain a pole? Does the fact that a fire occurred give rise to presumed 

negligence under res ipsa loquitor?

◦ Facts:
◦ Electric pole installed in the 1970s by Coop; the home’s owner observed Coop reading an 

electric meter monthly, but not otherwise updating the Pole. 
◦ A shed located approximately eight feet from the Pole caught fire. The fire spread and 

destroyed the home. 
◦ Investigating Officer opined that the Pole caused the fire because: (1) charring near the top and 

bottom of the pole, but not the middle of the pole, indicated the fire started at the top and 
embers dropped to the ground; (2) sustained electricity leakage from the line through an old 
and cracked ceramic insulator at the top of the old and cracked wooden pole caused 
smoldering and then fire on the pole; and (3) the fire spread to the Property 

◦ Trial court granted utility a directed verdict because the Plaintiffs failed to demonstrate NVEC 
had done anything wrong. Thus, there was insufficient evidence to support liability under a 
general negligence theory.

◦ Given this circumstance, the trial court ruled the res ipsa loquitur standard was unmet.
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Res Ipsa
◦ “Res ipsa loquitur” is a Latin phrase, roughly meaning “‘the thing speaks for itself.’”

◦ Res ipsa loquitur is not an independent legal claim; it is instead a tool of circumstantial 
evidence that allows a plaintiff to proceed with a negligence claim when a defendant's 
specific act of negligence is unclear.

◦ The doctrine may be used when:

◦ (1) the accident or occurrence that caused the plaintiff's injury would not ordinarily happen in the 
absence of negligence, 

◦ (2) the instrumentality … that caused the plaintiff ‘s injury was in the exclusive control of the 
defendant, and 

◦ (3) the plaintiff did not contribute to the accident or occurrence.

◦ Application of res ipsa loquitur is fact specific and focuses on the “manner and 
circumstances” of a plaintiff's damage or injury.

Wells v. Nespelem Valley Elec. Coop.

◦ Holding: 
◦ Appellate court reverses the directed verdict and remanded for the jury to determine 

whether there had been a breach.
◦ There is no dispute NVEC owed a duty to maintain the pole.

◦ Res Ipsa could apply to these facts and should be presented to a jury. The common law has 
long favored the Plaintiffs' position that res ipsa loquitur permits an inference of negligence 
for fires attributed to an electrical utility's equipment.

◦ Rationale: 
◦ Testimony indicated Cooperative failed to maintain the Pole and keep it in “good working 

order” indicating there could have been a breach of duty.

◦ The Court explained that the Doctrine which generally means “the thing speaks for itself,” 
is not an “independent legal claim,” but is a “tool of circumstantial evidence” when a 
specific negligent act is unclear. 

◦ The Doctrine may be used when: (1) an occurrence injuring a plaintiff would not ordinarily 
happen in the absence of negligence; (2) the defendant exclusively controlled the 
instrumentality causing the injury; and (3) the plaintiff 
◦ Cooperative failed to do this so must address at the remanded trial.
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Sw. Elec. Power Co. v. Lynch, 595 S.W.3d 678 

◦ Facts:
◦ Line modernization project: 1) replacing the wooden poles with steel poles and 2) sign new 

easement with a set width in exchange for $1000. Landowners rejected new easement so 
modernization continued with the old easement that had no defined width.

◦ The easements authorize SWEPCO "to erect towers, poles and anchors along" a set course; 
the right to ingress and egress over the encumbered properties "for the purpose of 
constructing, reconstructing, inspecting, patrolling, hanging new wires on, maintaining and 
removing said line and appurtenances.“

◦ The easements limit the number of poles, towers, and anchors that SWEPCO may construct 
on the properties, but also give SWEPCO the option to increase the number of poles, towers, 
or anchors by compensating the landowners.

◦ Arguments:
◦ Electric company argues that the easements are general easements with no fixed width, 

while the landowners contend that the easements should have a fixed, thirty-foot width.

◦ Landowners say utility has only ever used 30 feet.

Sw. Elec. Power Co. v. Lynch, 595 S.W.3d 678 

◦ Holding:
◦ The lower court erred in fixing the width of the easements to 30 feet because the language of the 

easements did not contain a specific width and the proper measure of the easement was for the 
electric company's use of the land to be reasonable and necessary.

◦ The plain language did not state a specific maximum width of the right-of-way, nor do the 
easements specify how much of the land SWEPCO is entitled to access under the ingress and egress 
provision.

◦ Rationale: 
◦ When construing the terms of an easement, courts deploy the rules of contract interpretation and 

look to the easement’s express terms to determine its scope

◦ An easement is ambiguous only if it is susceptible to two different, reasonable meanings.

◦ Instead of construing the easements as general easements that intentionally omitted a defined 
width, the courts below concluded that once utility constructed the transmission line in 1949 
pursuant to the easements, its rights under the easements became "fixed and certain," and based on 
historical use of the land, a thirty-foot wide easement is what is reasonably necessary.



9/22/2020

7

King Cty. v. King Cty. Water Dist. No. 20, 
◦ Issues:
◦ Can a county charge a franchise fee?
◦ Can a utility operate without a franchise?

◦ Facts: 
◦ Ordinance requiring Utilities to pay franchise compensation for the right to use the county’s 

rights-of-way. 
◦ Utilities argued the charge was an unlawful tax. 
◦ The County sought to charge compensation in exchange for access to the rights-of-way, not 

simply to raise revenue. 

◦ Holding: 
◦ A county may charge “franchise compensation” for private utilities and utility districts to use 

the county’s rights-of-way, and Utilities have no general right to use a county’s rights-of-way 
without a franchise. 

◦ Utilities did not “identify any law” explicitly limiting County’s authority to charge franchise 
compensation. 

◦ Utilities failed to identify a source of authority to use County’s rights-of-way without a 
franchise, the Court determined Utilities must obtain a franchise from County. 

King Cty. v. King Cty. Water Dist. No. 20, 

Washington Law

◦ counties have statutory authority to “grant 
franchises [...] to use the right-of-way of county 
roads in their respective counties for the 
construction and maintenance of waterworks, gas 
pipes, telegraph, and electric light lines, sewers 
and any other such facilities.” 

Nebraska Law

◦ Neb. Rev. Stat. 17-528 & 17-528.03

◦ Cities of the second class and villages shall have 
power to grant a franchise…to furnish light and 
power to the residents… and to levy a tax for the 
purpose of paying the costs of such lighting of 
streets, lanes, alleys, and other public places and 
property of such city or village.

◦ Cities of the second class and villages shall have 
power to grant a franchise…franchise may 
permit…erect and maintain poles, lines, wires, and 
conductors for electricity in the streets, lanes, 
alleys, and public places of such city or village and 
for furnishing electricity to the inhabitants of such 
city or village. Such franchise may establish the 
amount that may be charged during such period 
for electricity …Such city or village is further 
authorized to contract, lease, or rent the plant, 
from any person, firm, or corporation, furnishing 
electricity, within such city or village, for power
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West v. Louisville Gas & Elec. Co., 951 F.3d 827 

◦ Facts:
◦ In 1938, Landowner granted a perpetual easement to the Utility for a 248-foot tower with high-voltage 

electric lines. 
◦ “maintain, operate, renew, repair and remove a line or lines of poles and towers and all necessary 

equipment, wires, cables and appurtenances in connection therewith, for the transmission, distribution and 
delivery of electrical energy to [Landowner] and other persons and concerns and to the public in general for 
light, heat, power, telephone and/or other purposes[.]” 

◦ State Statute states, “Any franchise shall be construed to authorize the construction of a cable system over 
public rights-of-way, and through easements, which is within the area to be served by the cable system and 
which have been dedicated for compatible uses [...].” 

◦ Statute also requires just compensation for any damage caused by the installation or operation of the cable 
system.

◦ Federal Law:
◦ (2) Any franchise shall be construed to authorize the construction of a cable system over public rights-of-

way, and through easements, which is within the area to be served by the cable system and which have 
been dedicated for compatible uses.

◦ 3rd party utility company (not utility with easement) replaced that solid cable with a hollow one inside the 
tower, having glass fibers on the inside and a metal layer outside.

West v. Louisville Gas & Elec. Co., 951 F.3d 827

◦ Arguments:

◦ Plaintiff did not argue utility damages property while installing cable. Instead, 
argues that the tower has not  “dedicated for compatible use”—no cable installed 
on the property, just the use of the tower. whatever the 938 easement may do, it 
does not open the transmission corridor to the general public.

◦ Plaintiff argues He contends that §541(a)(2) can't be used to allow a third party such 
as Charter to add even a new interior of a lightning cable to the towers.
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West v. Louisville Gas & Elec. Co., 951 F.3d 827

◦ Holding:
◦ Under Indiana law and federal statute, a telecommunications cable is compatible with electric 

transmission and therefore, an electric company could permit a communications company to 
install, on the electric company’s easement, a fiber-optic cable that carries internet and cable 
television. services. 

◦ The Court determined Landowner’s interpretation of the Statute and relevant caselaw would 
require an easement to be dedicated “to the public” for compatible uses. The Court rejected the 
interpretation as adding language to the Statute, which is a legislative, and not judicial, task. 

◦ Rationale:
◦ There had always been a cable on the tower and information had passed across Landowners’ 

land “constantly,” whether it be radio and TV signals, cell phone communications, or 
microwaves. According to the Court, “[n]one of that differs from laser light travelling through 
glass fiber” and, “[i]nformation passing through a cable. 

◦ The Court determined that a telecommunications cable is compatible with electric transmission, 
as “[b]oth photons and electrons are in the electromagnetic spectrum.” 

N. States Power Co. v. Mikkelson, 940 N.W.2d 308 (N.D. 2020). 

◦ Facts: 
◦ NSP filed this eminent domain; the district court awarded NSP partial summary judgment 

on the issue of whether the taking was necessary for a public purpose. 

◦ The only remaining issue was the amount of damages.

◦ NSP moved for summary judgment asserting because there was only a partial taking, the 
proper measure of damages was diminution to the property's fair market value. 

◦ Arguments: 
◦ The court should have allowed them to present evidence at a trial; The Mikkelsons claim the 

easement totally devalues the acreage it burdens. 

◦ NSP claims the easement devalues the acreage by a lesser amount. The parties' dispute 
creates a factual issue as to the amount the easement devalued the Mikkelson’s property.

◦ NSP claimed the Mikkelsons did not provide any competent, admissible evidence to present 
at trial.
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N. States Power Co. v. Mikkelson, 940 N.W.2d 308 (N.D. 2020). 

◦ Holding: 
◦ The Mikkelsons assert the court erred when it did not allow them the opportunity to be 

heard by a jury on their claim for damages in this eminent domain proceeding. The 
appellate court agrees-- reverse and remand the case for further proceedings.

◦ Rationale: 
◦ Landowners presented deposition testimony in which they asserted an alternative method 

for calculating the damages. Under this alternative method, the land subject to the 
Easement is treated as having no value. In Landowners’ estimation, this is essentially the 
calculation that a prospective buyer would perform when determining a purchase price for 
the Property. 

In re Westar Energy, Inc., 460 P.3d 821 (Kan. 2020). 

◦ Facts:
◦ Under the DG Rate Structure, in addition to paying a flat service charge and variable energy 

charge, DG Customers pay a flat demand charge. DG Customers will pay more for electric 
energy than other customers. 

◦ 2 statutes:
◦ K.S.A. 66-117d is an antidiscrimination provision that prohibits utilities from charging DG customers a higher 

price than non-DG customers for the same service--an electric utility may not consider a customer’s use of “any 
renewable energy source other than nuclear” as a basis for “establishing higher rates or charges” for services or 
commodities sold to the customer, or subject the customer to “any other prejudice or disadvantage on account 
of” using the renewable energy source. 

◦ K.S.A. 66-1265(e) allows utilities to propose separate rate structures--a utility may propose, within a rate 
proceeding, “time-of-use rates, minimum bills or other rate structures” for all customer-generators operating a 
renewable energy resource. 

◦ Arguments: 
◦ The renewables argue that K.S.A. 66-1265(e)’s language permits utilities to charge DG 

customers a higher price than they charge to non-DG customers, reasoning that a change in 
rate structure necessarily impacts price. And this means the two statutes conflict.
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In re Westar Energy, Inc., 460 P.3d 821 (Kan. 2020). 

◦ Holding:

◦ A rate structure imposing a flat demand charge on customers generating renewable energy was 
authorized by one statute but violated another statute by discriminating in prices charged to the 
customers. The statutes “coexist,” do not conflict, and must both be met. While a utility may apply 
a rate structure to DG Customers, it must comply with the Discrimination Statute. 

◦ Rationale:

◦ Because the DG Rate Structure charges DG Customers more than other customers for the same 
goods and services, it violates the Discrimination Statute. 

◦ While it is clearly true that a change in rate structure could impact the ultimate price charged by 
Utilities for providing their goods and services, we can imagine a rate structure change that would 
not result in price discrimination against DG customers. The two statutes can coexist.

◦ “’Repeal by implication is not favored.'"

Meyer v. McKenzie Elec. Coop., Inc. 947 F.3d 506

◦ Facts:

◦ Nicholas Meyer, an employee of 4T Construction (4T), sued Electric Cooperative under 
both negligence-based and strict liability law principles after he was seriously (lost a 
hand) injured while replacing a high voltage transmission line.

◦ Coop hired 4T as an independent contractor. "an independent contractor performing its 
work to the requirements as set out by [utility] but without supervision of [utility] or its 
employees, [4T] agrees to hold harmless, indemnify, and defend [utility].“

◦ Arguments:
◦ Plaintiff argues the contract between 4T and utility was ambiguous and incomplete & that 

utility was an employer, did not maintain the independent contractor relationship.

◦ Court should impose strict liability for abnormally dangerous activities as recognized by 
other states.
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Meyer v. McKenzie Elec. Coop., Inc.

◦ Holding:

◦ An electric company was properly granted summary judgment in a worker’s action brought under 
both negligence-based and strict liability law principles after he was seriously injured while 
replacing a high voltage transmission line because the company was not liable for the worker's 
injuries as the worker's employer was an independent contractor and the company did not retain 
actual control over the contractor's work

◦ Affirm prior precedent that the Restatement adoption by other states were inapplicable because 
electrical power is necessary and important and does not present an "abnormal danger[].“

◦ Rationale:

◦ The contract states that 4T is an "independent contractor" that performs its work "without 
supervision" by utility, which we conclude constitutes a clear and unambiguous statement 
that 4T was retained as an independent contractor.

◦ The employer is liable for the actions of the independent contractor "only when the employer 
retains the right to control the method, manner, and operative detail of the work."

Minn-Kota Ag. Prods., Inc. v. N.D. Pub. Serv. Comm’n, 938 N.W.2d 118 
(N.D. 2020).
◦ Facts:
◦ Customer began constructing a large grain handling facility.

◦ IOU proposed constructing a substation at the Facility and extending 1,000 feet of 
underground cable from IOU’s existing transmission line to the substation.

◦ Cooperative proposed improving its existing electric line and extending 4,000 feet of 
underground cable to the Facility.

◦ Determining IOU would provide “cheaper and more reliable electric service,” Customer 
chose IOU. 

◦ (PSC) denied IOU’s application for a certificate of public convenience and necessity under 
the Territorial Integrity Act, so Customer appealed, though it did not participate in the PSC 
proceeding.

◦ Arguments: 
◦ Customer argues it has standing & that IOU would not have a duplication of services 

because it served some customers within a 2 mile radius.
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Minn-Kota Ag. Prods., Inc. v. N.D. Pub. Serv. Comm’n, 938 N.W.2d 118 
(N.D. 2020).

◦ Holding: 
◦ Whether construction of a facility is duplicative or wasteful is one of fact for the PSC to decide.

◦ Customer has standing because it had a preference for IOU, was directly interested in the 
proceedings before the PSC, and was directly aggrieved by PSC decision.

◦ Rationale:
◦ The IOU Proposal “may offer a higher level of reliability,” but that both the IOU and Cooperative 

Proposals “would provide reliable service.”

◦ Reliability differences between two potential providers does not require Commission to select the 
more reliable provider, provided there is “ample evidence” that the other provider is reliable

◦ The Court explained that any duplication of service is “not necessarily wasteful duplication.” 
Cooperative, however, recently invested in its infrastructure that would serve the Facility. The 
IOU Proposal would be “duplicative” of Cooperative’s investment

◦ We conclude a reasoning mind could have determined the factual conclusions reached by the 
PSC were supported by the weight of the evidence from the entire record.

People v. Tafoya, No. 17CA1243, 2019 Colo. App. LEXIS 1799, 2019 WL 
6333762 (Colo. App. Nov. 27, 2019).

◦ Facts:
◦ Without a warrant, police installed a video camera near the top of a utility pole across the 

street from the Defendant’s home.

◦ For more than three months, the elevated camera provided police with continuous, recorded 
video surveillance of the area surrounding Defendant’s home, including an area behind his 
privacy fence.

◦ Based on what police observed over that period, they obtained a search warrant-- found 
illegal drugs. 

◦ Defendant was charged.

◦ Argument:
◦ Certain evidence should be suppressed arguing that the use of the pole camera constituted an 

unlawful “search” under the Fourth Amendment.
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People v. Tafoya, No. 17CA1243, 2019 Colo. App. LEXIS 1799, 2019 WL 
6333762 (Colo. App. Nov. 27, 2019).

◦ Holding:
◦ That the warrantless use of a camera near the top of a utility pole to continuously and 

remotely surveil Rafael Tafoya’s (Defendant) home for more than three months was an 
unlawful “search” under the Fourth Amendment of the U.S. Constitution. 

◦ Rationale:
◦ Court first dismissed a body of federal case law that concluded that the “continuous, long-

term video surveillance of a private home via a non-trespassory pole camera does not 
constitute a ‘search’ under the Fourth Amendment.

◦ “…the nature, the continuity, and particularly the duration of pole camera surveillance [is] 
extremely relevant to the issue of whether police have engaged in a ‘search.’”

◦ The Court, relying on recent U.S. Supreme Court (Supreme Court) decisions, rejected 
prosecutor’s arguments that what was observed by the pole camera was “otherwise 
observable to the public at large” and thus not entitled to constitutional protection.

Denver Sunset Nursing Home v. City of Denver, No. 18-0643, 2019 Iowa 
App. LEXIS 982, 2019 WL 5424919 (Iowa Ct. App. Oct. 23, 2019). 

◦ Facts:

◦ Customer is a long-term care facility that receives electricity service from the City. Between 1985 and 
2014, City unknowingly overcharged Customer for its electricity usage.

◦ The overcharges amounted to $996,194.03, including interest.

◦ Upon learning of the overcharges in 2014, City immediately curtailed them and began charging Customer 
the proper rates for electricity. 

◦ Customer discovers the overcharge in 2016. City did not notify them.

◦ Customer want a full refund of all overcharges.

◦ City says you can go back for 5 years because that’s the general SoL. No customer Agreement in place.

◦ The trial court concluded that Customer could recover the overcharges it paid within the five years 
preceding the commencement of its lawsuit. Customer appealed.

◦ Arguments:

◦ Customer argues they timely brought the claim—within 5 years of discovering the overcharge. Because 
both parties sought MSJ at trial level, which were denied in part and granted in part,—all appeal court is 
asked to do is review the trial court’s interpretation of the parties’ relationship (unwritten contract) and 
the rights of that agreement.
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Denver Sunset Nursing Home v. City of Denver, No. 18-0643, 2019 
Iowa App. LEXIS 982, 2019 WL 5424919 (Iowa Ct. App. Oct. 23, 2019). 

◦ Holding:

◦ The parties had a contractual relationship; The customer could seek to recover all overcharges, 
reaching back more than five years before the filing date, because the discovery rule tolled 
limitations until the customer learned of the overcharges, so the claim was brought within 5 
years of discovery, as required by statute.

◦ Remanded for further proceedings on damages for the entire overcharge period.

◦ Rationale:

◦ Actions not otherwise provided for "must be brought "within five years" after they "accrue,“ 
except as provided in certain subsections inapplicable to this case.  While the overcharges began 
in 1985, Customer did not learn of the billing issues until 2016.

◦ Does not apply to this unwritten contract. "In the case of a contract dispute, . . .the limitations 
period begins running upon breach of the contract.” Customer could not have sued to recover 
the overcharges until it knew of them.

Corder v. Ohio Edison Co., No. 18 HA 0002, 2019 Ohio App. LEXIS 
2801, 2019 WL 2723784 (Ohio Ct. App. June 19, 2019).

◦ Facts:

◦ Easement says right to “trim, cut and remove” any trees, limbs, underbrush, or other 
obstruction determined by Utility to potentially interfere with or endanger its electric line. 

◦ Utility notified owners of the Property that it intended to apply herbicide to the Property.

◦ The Parties disagree about the plain meaning of term "remove."

◦ That Utility developed and implemented a Transmission Vegetation Management Program 
and Specifications (Plan), which complied with  state and federal law.

◦ The trial court ruled that the PUC had exclusive jurisdiction (because of the Veg. Plan) and 
dismissed the action. 

◦ Property Owners appealed the findings of the declaratory judgment.
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Corder v. Ohio Edison Co., No. 18 HA 0002, 2019 Ohio App. LEXIS 
2801, 2019 WL 2723784 (Ohio Ct. App. June 19, 2019).

◦ Holding:
◦ As used in an electric line easement, the term “remove” was ambiguous. It may, or may 

not, permit a utility to remove vegetation with herbicide. 

◦ Rationale:
◦ “Remove” could be part of “trim and remove.” Or, “remove” could be part of “trim and 

remove” and “cut and remove.” In both phrases, however, removal follows cutting 
and/or trimming. Removal is not an independent or additional right.
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Case Summary

Overview
HOLDINGS: [1]-An easement that gave a utility 
the right to "trim, cut and remove" trees, limbs, 
underbrush, or other obstructions which could 
interfere with the utility's transmission lines was 
ambiguous as to whether herbicide could be used 
because "remove" could mean to haul away after 
cutting or trimming; had the drafter intended to 
create three separate rights, he could have placed a 
comma after "cut" or used "or" to show that 
"remove" was an alternative to cutting and 
trimming; [2]-Because the issue presented was pure 
contract, the trial court had subject matter 
jurisdiction to interpret the easements and erred in 
finding that it lacked jurisdiction; if the trial court 
concluded that the easements granted the utility the 
authority to use herbicide, the Public Utilities 
Commission of Ohio (PUCO) had exclusive 
jurisdiction over the reasonableness of the utility's 
decision.

Outcome
Judgment reversed; case remanded.

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=
https://advance.lexis.com/api/shepards?id=urn:contentItem:5WBF-6HJ1-DXC7-G00F-00000-00&category=initial&context=


Page 2 of 14

Ellen Kreifels

LexisNexis® Headnotes

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN1[ ]  Defenses, Demurrers & Objections, 
Motions to Dismiss

The standard of review for a dismissal for lack of 
subject matter jurisdiction, pursuant to Civ.R. 
12(B)(1), is whether any cause of action cognizable 
by the forum has been raised in the complaint. 
Subject matter jurisdiction can be raised by the trial 
court sua sponte at any time during the 
proceedings. A court applying Civ.R. 12(B)(1) is 
not confined to the allegations of the complaint and 
may consider material pertinent to the subject 
matter jurisdiction inquiry. Lack of subject matter 
jurisdiction is a questions of law that an appellate 
court reviews de novo.

Energy & Utilities Law > Administrative 
Proceedings

Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

HN2[ ]  Energy & Utilities Law, 
Administrative Proceedings

The General Assembly enacted R.C. 4901.01 et 
seq., to regulate the business activities of public 
utilities and created the Public Utilities 
Commission of Ohio (PUCO) to administer and 
enforce these provisions. R.C. 4905.26 provides 
that PUCO shall hear complaints filed against 
public utilities alleging that any regulation, 
measurement, or practice affecting or relating to 
any service furnished by the public utility, or in 
connection with such service, is, or will be, in any 
respect unreasonable, unjust, insufficient, unjustly 
discriminatory, or unjustly preferential.

Energy & Utilities Law > Administrative 
Proceedings

Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

HN3[ ]  Energy & Utilities Law, 
Administrative Proceedings

The Ohio Supreme Court has long recognized that 
the jurisdiction specifically conferred by statute 
upon the Public Utilities Commission of Ohio 
(PUCO) over public utilities of the state is so 
complete, comprehensive, and adequate as to 
warrant the conclusion that it is likewise exclusive. 
Nonetheless, the broad jurisdiction of PUCO over 
service-related matters does not affect the basic 
jurisdiction of the court of common pleas in other 
areas of possible claims against utilities, including 
pure tort and contract claims.

Energy & Utilities Law > Administrative 
Proceedings

Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

HN4[ ]  Energy & Utilities Law, 
Administrative Proceedings

In deciding whether the claims raised by the 
complaint are pure contract or tort claims that do 
not fall within the exclusive jurisdiction of the 
Public Utilities Commission of Ohio (PUCO), 
courts look to the substance of the claims. In other 
words, casting the allegations in the complaint to 
sound in tort or contract is not sufficient to confer 
jurisdiction upon a trial court when the basic claim 
is one relating to service, a claim which only PUCO 
has jurisdiction to resolve.

Energy & Utilities Law > Administrative 
Proceedings

2019-Ohio-2639, *2019-Ohio-2639; 2019 Ohio App. LEXIS 2801, **1
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Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

HN5[ ]  Energy & Utilities Law, 
Administrative Proceedings

The Supreme Court of Ohio has adopted a two-part 
inquiry to determine whether the Public Utilities 
Commission of Ohio (PUCO) has exclusive 
jurisdiction over an action: First, is PUCO's 
administrative expertise required to resolve the 
issue in dispute? If the answer is yes, a court must 
determine next if the act complained of constitutes 
a practice normally authorized by the utility. If both 
questions are answered in the affirmative, the claim 
is within PUCO's exclusive jurisdiction.

Energy & Utilities Law > Administrative 
Proceedings

Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

HN6[ ]  Energy & Utilities Law, 
Administrative Proceedings

The Public Utilities Commission of Ohio (PUCO) 
is not a court and has no power to judicially 
ascertain and determine legal rights and liabilities. 
Stated differently, PUCO does not possess judicial 
power and may not adjudicate controversies 
between parties as to property rights. Every act by a 
utility is not service-related.

Business & Corporate 
Compliance > ... > Energy & Utilities 
Law > Electric Power Industry > State 
Regulation

Energy & Utilities Law > Regulators > Public 
Utility Commissions > Authorities & Powers

Energy & Utilities Law > Administrative 
Proceedings > Judicial Review > Jurisdiction

HN7[ ]  Electric Power Industry, State 
Regulation

An interested party may recover damages against 
the public utility for matters within the jurisdiction 
of the Public Utilities Commission of Ohio (PUCO) 
by invoking the formal complaint procedure 
outlined in R.C. 4905.61. If a customer or interested 
party establishes their claims, they may seek an 
award of treble damages against the utility in court.

Civil Procedure > ... > Declaratory 
Judgments > State Declaratory 
Judgments > Grounds for Relief

Real Property Law > Encumbrances > Limited 
Use Rights > Easements

HN8[ ]  State Declaratory Judgments, Grounds 
for Relief

A declaratory judgment action is statutory in 
nature. R.C. 2721.03, reads, in part, that any person 
interested under a deed, will, written contract, or 
other writing constituting a contract or any person 
whose rights, status, or other legal relations are 
affected by a constitutional provision, statute, rule 
as defined in R.C. 119.01, municipal ordinance, 
township resolution, contract, or franchise may 
have determined any question of construction or 
validity arising under the instrument, constitutional 
provision, statute, rule, ordinance, resolution, 
contract, or franchise and obtain a declaration of 
rights, status, or other legal relations under it. To 
obtain declaratory judgment as an alternative to 
other remedies, a plaintiff must demonstrate three 
elements: (1) that a real controversy exists between 
adverse parties; (2) which is justiciable in nature; 
(3) and that speedy relief is necessary to the 
preservation of rights which may be otherwise 
impaired or lost. Parties to an easement commonly 
seek adjudication of disputed issues through the 
mechanism of declaratory judgment.

2019-Ohio-2639, *2019-Ohio-2639; 2019 Ohio App. LEXIS 2801, **1
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Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

HN9[ ]  Easement Creation, Express 
Easements

An easement is the grant of a use on the land of 
another. When an easement is created by an express 
grant, the easement's extent and limitations depend 
on the language in the grant. When the terms of an 
easement are clear and unambiguous, a court 
cannot create new terms by finding an intent not 
expressed in the language used. The language of 
the easement, considered in light of the surrounding 
circumstances, is the best indication of the extent 
and limitations of the easement.

Business & Corporate 
Compliance > ... > Energy & Utilities 
Law > Electric Power Industry > State 
Regulation

Energy & Utilities Law > Electric Power 
Industry > Electricity Distribution & 
Transmission

HN10[ ]  Electric Power Industry, State 
Regulation

The National Electrical Safety Code (NESC) has 
been adopted by the Public Utilities Commission of 
Ohio (PUCO) and is codified in Ohio Admin. Code 
§ 4901:1-10-06. It sets forth clearances that must 
be maintained between electric transmission lines 
and other objects to prevent unwanted contact with 
the lines. Vegetation that grows tall enough to 
encroach on established NESC clearance zones will 
interfere with the safe and reliable operation of 
electric lines.

Energy & Utilities Law > Electric Power 
Industry > Electricity Distribution & 
Transmission

HN11[ ]  Electric Power Industry, Electricity 
Distribution & Transmission

As a result of a 2003 blackout, the Federal Electric 
Regulatory Commission (FERC) and its 
enforcement arm, the National Electric Reliability 
Commission (NERC), developed standards and 
requirements to ensure that another blackout would 
not occur. Each utility was required to develop and 
implement a Transmission Vegetation Management 
Program (TVM Program) as part of this effort, 
which adhered to established industry mandates for 
vegetation management near all transmission lines. 
Ohio Edison Company's TVM Program complies 
with the mandates of the Ohio Adm. Code, NERC, 
FERC, and ANSI (American National Standards 
Institute) A300. Ohio Edison Company's TVM 
Program consists of a plan submitted to the Public 
Utilities Commission of Ohio (PUCO) pursuant to 
Ohio Admin. Code § 4901:1-10-27(E)(1)(f) (Plan) 
and a set of specifications detailing the Plan 
(Specifications) developed for representatives 
charged with its implementation. The 
Specifications incorporate best management 
practices established by the ANSI A300 Standard 
for Tree Care Operation, Trees, Shrubs, and Other 
Woody Plant Management and the Integrated 
Vegetation Management for Utility Rights of Way, 
an ANSI A300 companion publication.

Energy & Utilities Law > Electric Power 
Industry > Electricity Distribution & 
Transmission

HN12[ ]  Electric Power Industry, Electricity 
Distribution & Transmission

In targeting vegetation for removal, Ohio Edison 
Company's Transmission Vegetation Management 
Program distinguishes compatible from 
incompatible vegetation. Incompatible vegetation is 
all vegetation that will grow tall enough to interfere 
with overhead electric facilities or which impedes 
the ability to visually inspect the transmission 
corridor from structure to structure. In contrast, 

2019-Ohio-2639, *2019-Ohio-2639; 2019 Ohio App. LEXIS 2801, **1
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compatible vegetation such as grass, forbs and 
small shrubs will never grow tall enough to affect 
the safety and reliability of the transmission system 
because it cannot reach sufficient height to threaten 
adequate clearances. Compatible vegetation is 
encouraged to grow and efforts are taken for its 
preservation.

Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem

Contracts Law > Contract 
Interpretation > Intent

Contracts Law > Contract Interpretation > Parol 
Evidence

HN13[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem

In the field of contract interpretation, clear and 
unambiguous contractual language is applied 
without consideration of extrinsic evidence. If a 
contract is reasonably susceptible to more than one 
meaning, then it is ambiguous and extrinsic 
evidence of reasonableness or intent can be 
employed. Words and phrases are given their 
common and ordinary meanings absent specific 
contractual definitions.

Contracts Law > Contract Interpretation

HN14[ ]  Contracts Law, Contract 
Interpretation

When interpreting a contract, a court must presume 
that words are used for a specific purpose and 
should avoid interpretations that render portions 
meaningless or unnecessary.

Counsel: Atty. Charles Kidder, Kidder Law Firm, 

LLC., Dublin, Ohio, for Plaintiffs-Appellants.

Atty. Denise Hasbrook, Roetzel & Andress, LPA, 
Toledo, Ohio, for Defendant-Appellee.

Judges: BEFORE: David A. D'Apolito, Gene 
Donofrio, Cheryl L. Waite, Judges. Donofrio, J., 
concurs. Waite, P.J., concurs.

Opinion by: David A. D'Apolito

Opinion

OPINION AND JUDGMENT ENTRY

D'APOLITO, J.

 [*P1]  Appellants, Craig D. Corder, Jackie C. 
Corder, and Scott Corder appeal the judgment entry 
of the Harrison County Court of Common Pleas 
finding sua sponte that the Public Utilities 
Commission of Ohio ("PUCO") has exclusive 
jurisdiction over the issue raised in this action for 
declaratory judgment and injunctive relief. 
Appellants contend that the plain language of three 
1948 easements, which traverse a portion of their 
property, prohibits Appellee, Ohio Edison from 
applying herbicide to control vegetation growth. 
Appellee counters that resolution of vegetation 
control issues requires PUCO's administrative 
expertise, and herbicide application constitutes a 
practice normally authorized by the utility. Because 
the resolution of this matter turns [**2]  on the 
interpretation of an ambiguous term in the 
easements, the judgment entry of the trial court is 
reversed and this matter is remanded for the trial 
court to interpret the relevant language in the 
easements.

2019-Ohio-2639, *2019-Ohio-2639; 2019 Ohio App. LEXIS 2801, **1
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STANDARD OF REVIEW

 [*P2]  HN1[ ] The standard of review for a 
dismissal for lack of subject matter jurisdiction, 
pursuant to Civ.R. 12(B)(1), is whether any cause of 
action cognizable by the forum has been raised in 
the complaint. Vos v. State, 7th Dist. Columbiana 
No. 16 CO 0034, 2017-Ohio-4005, 91 N.E.3d 217, 
¶ 15. Subject matter jurisdiction can be raised by 
the trial court sua sponte at any time during the 
proceedings. Snyder Computer Sys. v. Sayas Auto 
Sales, 7th Dist. Jefferson No. 09-JE-6, 2009-Ohio-
6759, ¶ 15. A court applying Civ.R. 12(B)(1) is not 
confined to the allegations of the complaint and 
may consider material pertinent to the subject 
matter jurisdiction inquiry. DeLost v. First Energy 
Corp., 7th Dist. Mahoning No. 07 MA 194, 2008-
Ohio-3086, ¶ 17. Lack of subject matter 
jurisdiction is a questions of law that we review de 
novo. Id.

PUCO JURISDICTION

 [*P3]  HN2[ ] The General Assembly enacted 
R.C. 4901.01 et seq. to regulate the business 
activities of public utilities and created PUCO to 
administer and enforce these provisions. Kazmaier 
Supermarket, Inc. v. Toledo Edison Co., 61 Ohio 
St.3d 147, 150, 573 N.E.2d 655 (1991). R.C. 
4905.26 provides that PUCO shall hear complaints 
filed against public utilities alleging [**3]  that 
"any regulation, measurement, or practice affecting 
or relating to any service furnished by the public 
utility, or in connection with such service, is, or 
will be, in any respect unreasonable, unjust, 
insufficient, unjustly discriminatory, or unjustly 
preferential."

 [*P4]  HN3[ ] The Ohio Supreme Court has long 
recognized that the "'jurisdiction specifically 
conferred by statute upon [PUCO] over public 
utilities of the state * * * is so complete, 
comprehensive and adequate as to warrant the 
conclusion that it is likewise exclusive.'" State ex 
rel. N. Ohio Tel. Co. v. Winter , 23 Ohio St.2d 6, 9, 

260 N.E.2d 827 (1970), quoting  State ex rel. Ohio 
Bell Tel. Co. v. Cuyahoga Cty. Court of Common 
Pleas, 128 Ohio St. 553, 557, 192 N.E. 787, 40 
Ohio L. Rep. 651 (1934); see also Kazmaier, 61 
Ohio St.3d at 152, 573 N.E.2d 655. Nonetheless, 
the broad jurisdiction of PUCO over service-related 
matters does not affect the basic jurisdiction of the 
court of common pleas in other areas of possible 
claims against utilities, including pure tort and 
contract claims. State ex rel. Ohio Edison Co. v. 
Shaker, 68 Ohio St.3d 209, 211, 1994-Ohio-450, 
625 N.E.2d 608 (1994).

 [*P5]  HN4[ ] In deciding whether the claims 
raised by the complaint are pure contract or tort 
claims that do not fall within PUCO's exclusive 
jurisdiction, courts look to the substance of the 
claims. In other words, "[c]asting the allegations in 
the complaint to sound in tort or contract is not 
sufficient to confer jurisdiction upon a trial court 
when the basic claim is one relating to service, a 
claim [**4]  which only [PUCO] has jurisdiction to 
resolve." Higgins v. Columbia Gas of Ohio, Inc., 
136 Ohio App.3d 198, 202, 736 N.E.2d 92 (2002). 
See, also, State ex rel. Columbia Gas of Ohio, Inc. 
v. Henson, 102 Ohio St.3d 349, 810 N.E.2d 953, 
2004-Ohio-3208, ¶ 19.

 [*P6]  In Allstate Ins. Co. v. Cleveland Elec. Illum. 
Co., 119 Ohio St.3d 301, 2008-Ohio-3917, 893 
N.E.2d 824, ¶ 12-13, HN5[ ] the Supreme Court 
of Ohio adopted a two-part inquiry to determine 
whether PUCO has exclusive jurisdiction over an 
action: First, is PUCO's administrative expertise 
required to resolve the issue in dispute? If the 
answer is "yes," a court must determine next if the 
act complained of constitutes a practice normally 
authorized by the utility. Id. at ¶ 11. If both 
questions are answered in the affirmative, the claim 
is within PUCO's exclusive jurisdiction. Id. at ¶ 12.

 [*P7]  Nevertheless, the Ohio Supreme Court in 
Allstate acknowledged that HN6[ ] PUCO is not a 
court and has no power to judicially ascertain and 
determine legal rights and liabilities. Id. at ¶ 6, 
citing State ex rel. Dayton Power & Light Co. v. 

2019-Ohio-2639, *2019-Ohio-2639; 2019 Ohio App. LEXIS 2801, **2

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NMR-4891-F04J-90R9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NMR-4891-F04J-90R9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5NMR-4891-F04J-90R9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XCF-18Y0-YB0T-500W-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XCF-18Y0-YB0T-500W-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7XCF-18Y0-YB0T-500W-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SV0-8360-TXFV-W35H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SV0-8360-TXFV-W35H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SV0-8360-TXFV-W35H-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5D47-8ST1-6VDH-R00C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M4D0-008T-Y075-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M4D0-008T-Y075-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M4D0-008T-Y075-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0X-KCH1-DXC8-00VK-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0X-KCH1-DXC8-00VK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SRN0-003C-60RD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SRN0-003C-60RD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SRN0-003C-60RD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVN0-003C-717V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVN0-003C-717V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVN0-003C-717V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SVN0-003C-717V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M4D0-008T-Y075-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-M4D0-008T-Y075-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-YR10-003C-819R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-YR10-003C-819R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-YR10-003C-819R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc4
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YK6-HG10-0039-44TT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YK6-HG10-0039-44TT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CT6-SYC0-0039-4455-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CT6-SYC0-0039-4455-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CT6-SYC0-0039-4455-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5WG2-W9J1-K0HK-24K6-00000-00&context=&link=clscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4T6F-6YH0-TXFV-Y2BN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-TM40-0054-C04K-00000-00&context=


Page 7 of 14

Ellen Kreifels

Riley, 53 Ohio St.2d 168, 170, 373 N.E.2d 385 
(1978). See New Bremen v. Public Utilities Com., 
103 Ohio St. 23, 30-31, 132 N.E. 162, 19 Ohio L. 
Rep. 153 (1921). Stated differently, "[PUCO] does 
not possess judicial power and may not adjudicate 
controversies between parties as to property rights." 
Dayton Communications Corp. v. Pub. Util. 
Comm., 64 Ohio St.2d 302, 303-304, 414 N.E.2d 
1051 (1980). The Allstate Court also categorically 
rejected the argument that every act by a utility is 
service-related. Id. at ¶ 6.

 [*P8]  HN7[ ] An interested party may recover 
damages against the public utility for matters 
within PUCO's jurisdiction by invoking the formal 
complaint procedure outlined in R.C. 4905.61. If a 
customer or interested party establishes [**5]  their 
claims, they may seek an award of treble damages 
against the utility in court. DiFranco v. First 
Energy, 2011-Ohio-5434, 969 N.E.2d 1241, 
reversed on other grounds at 134 Ohio St.3d 144, 
2012-Ohio-5445, 980 N.E.2d 996.

DECLARATORY JUDGMENT

 [*P9]  HN8[ ] A declaratory judgment action is a 
statutory in nature. R.C. 2721.03, reads, in pertinent 
part:

* * *any person interested under a deed, will, 
written contract, or other writing constituting a 
contract or any person whose rights, status, or 
other legal relations are affected by a 
constitutional provision, statute, rule as defined 
in section 119.01 of the Revised Code, 
municipal ordinance, township resolution, 
contract, or franchise may have determined any 
question of construction or validity arising 
under the instrument, constitutional provision, 
statute, rule, ordinance, resolution, contract, or 
franchise and obtain a declaration of rights, 
status, or other legal relations under it.* * *

 [*P10]  "To obtain declaratory judgment as an 
alternative to other remedies, a plaintiff must 

demonstrate three elements: (1) that a real 
controversy exists between adverse parties; (2) 
which is justiciable in nature; (3) and that speedy 
relief is necessary to the preservation of rights 
which may be otherwise impaired or lost." 
Fairview Gen. Hosp. v. Fletcher, 63 Ohio St.3d 
146, 148-49, 586 N.E.2d 80 (1992), citing Herrick 
v. Kosydar, 44 Ohio St.2d 128, 130, 339 N.E.2d 
626 (1975). Parties to an easement [**6]  
commonly seek adjudication of disputed issues 
through the mechanism of declaratory judgment. 
See, e.g. Cliffs & Creeks, L.L.C. v. Swallie, 7th 
Dist. Belmont No. 17 BE 0039, 2018-Ohio-5410; 
Hills & Hollers, LLC v. Ohio Gathering Co., LLC, 
2018-Ohio-2814, 116 N.E.3d 801, reconsideration 
denied, 7th Dist. Belmont No. 17 BE 0040, 2018-
Ohio-3425, appeal not allowed sub nom. Hills & 
Hollers, L.L.C. v. Ohio Gathering Co., 154 Ohio 
St.3d 1464, 2018-Ohio-5209, 114 N.E.3d 215 : 
Watson v. Caldwell Hotel, LLC, 7th Dist. Noble No. 
16 NO 0432, 2017-Ohio-4007, 91 N.E.3d 179.

 [*P11]  HN9[ ] An easement is "the grant of a 
use on the land of another." Hills & Hollers, LLC v. 
Ohio Gathering Co., LLC, 7th Dist. Belmont No. 17 
BE 0040, 2018-Ohio-2814, 116 N.E.3d 801, ¶ 28, 
reconsideration denied, 7th Dist. Belmont No. 17 
BE 0040, 2018-Ohio-3425, ¶ 28, appeal not 
allowed sub nom. Hills & Hollers, L.L.C. v. Ohio 
Gathering Co., 154 Ohio St.3d 1464, 2018-Ohio-
5209, 114 N.E.3d 215, ¶ 28, citing Alban v. R.K. 
Co., 15 Ohio St.2d 229, 231-232, 239 N.E.2d 22 
(1968). When an easement is created by an express 
grant, the easement's extent and limitations depend 
on the language in the grant. Id., citing Alban at 
232. When the terms of an easement are clear and 
unambiguous, a court cannot create new terms by 
finding an intent not expressed in the language 
used. Id., citing Alexander v. Buckeye Pipe Line 
Co., 53 Ohio St.2d 241, 246, 374 N.E.2d 146 
(1978). The language of the easement, considered 
in light of the surrounding circumstances, is the 
best indication of the extent and limitations of the 
easement. State ex rel. Wasserman v. City of 
Fremont, 140 Ohio St.3d 471, 2014-Ohio-2962, 20 
N.E.3d 664, ¶ 28, citing Apel v. Katz, 83 Ohio St.3d 
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11, 17, 1998-Ohio-420, 697 N.E.2d 600 (1998).

THE EASEMENTS

 [*P12]  Appellee is a public utility providing 
electric service to its customers. Appellants own 
four parcels of land in Township [**7]  of 
Nottingham, Harrison County. 12.1 acres of 
Appellants' property ("Property") are traversed by 
three separate easements. The easements were 
executed in 1948 by previous owners of the 
Property. The easements contain identical language 
and grant to Appellee:

the right to erect, inspect, operate, replace, 
repair, patrol and permanently maintain upon, 
over and along the above described right-of-
way across said premises all necessary 
structures, wires and other usual fixtures and 
appurtenances used for or in connection with 
the transmission and distribution of electric 
current, and the right of ingress and egress 
upon, over and across said premises for access 
to and from said right-of-way, and the right to 
trim, cut and remove at any and all times such 
trees, limbs, underbrush or other obstructions 
as in the judgment of [Appellee] may interfere 
with or endanger said structures, wires or 
appurtenances, or their operation.

(Emphasis added)(Bloss Aff.; Exh. C).

 [*P13]  The parties agree that the easements are 
valid and enforceable. They further agree that the 
easements' language is clear and unambiguous. 
However, they disagree about the plain meaning of 
the term "remove" as it relates to the use of [**8]  
herbicide for vegetation control.

FACTS AND PROCEDURAL HISTORY

 [*P14]  Appellants filed this declaratory judgment 
action seeking a statement of the parties' rights 
based on the contractual language of the easements 
in response to a written notice in 2017 that 
Appellee intended to apply herbicide to the 

Property. Appellants also requested an injunction 
prohibiting Appellee from applying the herbicide.

 [*P15]  Cross-motions for summary judgment 
were filed. Appellee did not assert that PUCO had 
exclusive jurisdiction over the issue raised by 
Appellants, but, instead, argued that the term 
"remove" should be broadly interpreted to fulfill 
the clearly-articulated purpose of the easements.

 [*P16]  After briefing was complete, the trial court 
conducted a final pretrial in an effort to facilitate a 
settlement. No argument or further evidence was 
presented at the final pretrial conference, and the 
parties were unable to reach a compromise. On the 
same day, the trial court issued the judgment entry 
at issue here, finding sua sponte that PUCO had 
exclusive jurisdiction over the claims. (5/17/08 
J.E.) This timely appeal followed.

 [*P17]  Appellee provided the following 
undisputed evidence. Appellee and its affiliated 
companies [**9]  maintain approximately 7,000 
miles of transmission lines in Ohio, including the 
double circuit high voltage transmission line on the 
Property, which carries 138,000 volts (or 138 
kilovolts (kV))("Line"). The Line is connected to 
the grid, which carries electricity at high voltages 
over long distances to deliver bulk power to cities 
and neighborhoods served by Appellee and other 
utilities, including American Electric Power's 
Nottingham Substation and the Holmes-Wayne 
Electric Cooperative's Reedsburg substation.

 [*P18]  A fault or failure of the Line could 
adversely impact reliable service to an 
indeterminate number of customers served by 
Appellee and the substations. If the Line is too 
close to surrounding vegetation, it could result in 
outages from failure of the Line, as well as fire, 
serious injury, or death.

 [*P19]  Vegetation that contacts a transmission 
line is dangerous because it instantly becomes an 
alternate grounding path for the electricity, and the 
Line itself would short-circuit or fault if contact is 
made. Not only would a vegetation-line contact 
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result in widespread outages, but vegetation 
contacting or growing in close proximity to a 
transmission line may start tree or brush 
fires, [**10]  which can spread to surrounding 
vegetation and structures and cause severe property 
damage. Accordingly, prevention of vegetation/line 
contacts is critical to public safety and the 
reliability of the utility's operations.

 [*P20]  HN10[ ] The National Electrical Safety 
Code ("NESC") has been adopted by PUCO and is 
codified in Ohio Administrative Code § 4901:1-10-
06. It sets forth clearances that must be maintained 
between transmission lines and other objects to 
prevent unwanted contact with the lines. Vegetation 
that grows tall enough to encroach on established 
NESC clearance zones will interfere with the safe 
and reliable operation of the Line on the Property.

 [*P21]  Electric utilities became markedly more 
sensitive to the risks of transmission line-vegetation 
contacts after the 2003 blackout. HN11[ ] As a 
result of the 2003 blackout, the Federal Electric 
Regulatory Commission ("FERC") and its 
enforcement arm, the National Electric Reliability 
Commission ("NERC"), developed standards and 
requirements to ensure that another blackout would 
not occur. Each utility was required to develop and 
implement a Transmission Vegetation Management 
Program ("TVM Program") as part of this effort, 
which adhered to established industry mandates for 
vegetation management [**11]  near all 
transmission lines.

 [*P22]  Appellee's TVM Program complies with 
the mandates of the Ohio Adm. Code, NERC, 
FERC and ANSI (American National Standards 
Institute) A300. Appellee's TVM Program consists 
of a plan submitted to PUCO pursuant to Ohio 
Administrative Code § 4901:1-10-27(E)(1)(f) 
("Plan") and a set of specifications detailing the 
Plan ("Specifications") developed for 
representatives charged with its implementation. 
The Specifications incorporate best management 
practices established by the ANSI A300 Standard 
for Tree Care Operation, Trees, Shrubs and Other 

Woody Plant Management and the Integrated 
Vegetation Management for Utility Rights of Way, 
an ANSI A300 companion publication.

 [*P23]  Because the results of vegetation contacts 
with a transmission line can be catastrophic, the 
goal of Appellee's TVM Program and those of 
other utilities is not simply to mitigate risk, but to 
totally eliminate incompatible vegetation with the 
potential to interfere with the safe and efficient 
operation of the transmission lines. Herbicide are a 
key component to the removal of incompatible 
vegetation such as underbrush.

 [*P24]  HN12[ ] In targeting vegetation for 
removal, the TVM Program distinguishes 
"compatible" from "incompatible" vegetation. 
Incompatible vegetation [**12]  is all vegetation 
that will grow tall enough to interfere with 
overhead electric facilities or which impedes the 
ability to visually inspect the transmission corridor 
from structure to structure. In contrast, compatible 
vegetation such as grass, forbs and small shrubs 
will never grow tall enough to affect the safety and 
reliability of the transmission system because it 
cannot reach sufficient height to threaten adequate 
clearances. Compatible vegetation is encouraged to 
grow and efforts are taken for its preservation.

 [*P25]  Appellee's TVM Plan defines "vegetation 
control" as "the removal of vegetation that has the 
potential to interfere with the safe and efficient 
operation of the transmission system." (Id. at ¶ 6, 
Exh. A 3). The TVM Plan requires removal of all 
incompatible vegetation from edge to edge of the 
right of way that has the potential to interfere with 
the safe and efficient operation of the lines. 
Herbicide is specifically mandated under the 
Specifications as the method to control 
incompatible vegetation less than six inches in 
diameter at breast height.

 [*P26]  Rogerio Maldonado, an ISA Certified 
Arborist, Utility Specialist, and a Transmission 
Forestry Specialist with over 33 years [**13]  of 
experience in the green industry, opined that 
incompatible vegetation on the Property that meets 
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the criteria of six inches in diameter or less at breast 
height must be removed through use of herbicide. 
Otherwise, the vegetation may interfere with the 
safe operation of the transmission line. If such 
incompatible vegetation is left unmanaged, 
Maldonado opined that it could grow as high as 50-
80 feet and interfere with the safe operation of the 
Line.

 [*P27]  Maldonado and his forestry team 
developed a specific work plan for removal of 
incompatible vegetation from the Property in May 
of 2017 ("Work Plan"). The Work Plan required 
removal of incompatible vegetation on 3.9 acres or 
32.2% of the total 12.1 acres encompassed by the 
easements on the Property, through the application 
of an herbicide registered with the Environmental 
Protection Agency.

 [*P28]  Incompatible vegetation exceeding the 
threshold of six inches in diameter at breast height 
was cut down and removed with Appellants' 
permission on June 8, 2017 and June 12, 2017. 
However, that effort provided only temporary "hot-
spotting" measures to maintain adequate minimal 
clearance while this litigation was pending. Based 
on Maldonado's judgment [**14]  and experience, 
herbicide must be applied to the 3.9 acres to 
prevent interference with the Line. As of the date of 
his testimony, the Property was out of compliance 
with the specifications of the TVM Program.

 [*P29]  Appellee concedes that herbicides have not 
been previously used to control incompatible 
vegetation on the easements. Because prior 
vegetation had been removed without the use of 
herbicides in the past, the incompatible vegetation 
on the Property has become denser because the cut 
stumps sprouted numerous stems. Maldonado 
opined that herbicide must now be used to properly 
maintain the Line.

 [*P30]  Salvatore Quattrocchi, the President of 
EnviroSolutions Group, an agricultural consulting 
firm serving public utilities and governmental 
agencies, with over 35 years of experience in the 
agricultural chemical specialty industry, opined that 

the herbicide proposed to be used on the Property is 
safe. He further opined that Appellees' TVM 
Program is consistent with sound, accepted utility 
industry practices for application and use of such 
herbicide. Quattocchi warranted that the proposed 
herbicide will not have any effect on desirable 
plants, mammals, reptiles, insects, birds, or bee 
pollinators. [**15] 

ANALYSIS

 [*P31]  Appellants advance a single assignment of 
error:

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED BY 
DISMISING THE CORDERS' 
DECLARATORY JUDGMENT CLAIM 
THAT SEEKS THE CONSTRUCTION OF 
THE EASEMENTS AND A 
DECLARATION OF THE PARTIES' 
RIGHTS THEREUNDER FOR LACK OF 
SUBJECT MATTER JURISDICTION.

 [*P32]  In dismissing this action for lack of subject 
matter jurisdiction, the trial court relied exclusively 
upon our decision in DeLost, 2008-Ohio-3086. The 
DeLosts filed an action to enjoin the utility from 
cutting white pine trees and vegetation they planted 
on a portion of their property subject to an 
easement. The specific language of the easement at 
issue in DeLost is not quoted in the opinion, 
however we characterized the issue presented in 
that case as follows: "[W]hether an action seeking 
to stop a utility company from cutting down trees 
within an easement that it owns is actionable 
exclusively with the PUCO or involves a pure 
contract claim that invokes the jurisdiction of the 
common pleas court." Id. at ¶ 24.

 [*P33]  Applying the test announced in State ex 
rel. Columbia Gas of Ohio v. Henson, 102 Ohio 
St.3d 349, 2004-Ohio-3208, 810 N.E.2d 953, we 
cited numerous sections of the Ohio Administrative 
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Code governing vegetation management and 
concluded that the issue presented in DeLost was 
"manifestly service-related." DeLost, supra, ¶ 
40 [**16] . We observed that, "[s]ince vegetation 
management within an easement is included in that 
chapter of the Ohio Administrative Code, we must 
conclude that cutting down vegetation is a practice 
relating to service as contemplated by R.C. 
2905.26." Id.

 [*P34]  The decision in DeLost was cited with 
favor by the Ohio Supreme Court the following 
year in Corrigan v. Illum. Co., 122 Ohio St.3d 265, 
2009-Ohio-2524, 910 N.E.2d 1009 (2009). In 
Corrigan, the property owners filed a complaint for 
injunctive relief to prevent the utility from cutting a 
silver maple tree located within the utility's 
easement, which, according to the utility, had the 
potential to interfere with a power line. Id. at ¶ 2.

 [*P35]  The easement in Corrigan, which the Ohio 
Supreme Court concluded was unambiguous, read, 
in pertinent part:

Said right and easement shall include the right 
of the Grantee, its successors and assigns, at all 
times to enter upon the right of way occupied 
by said transmission lines for the purpose of 
constructing, inspecting, protecting, repairing 
or removing said towers, wires, fixtures and 
appliances, together with full authority to cut 
and remove any trees, shrubs or other 
obstructions upon the above described property 
which may interfere or threaten to interfere 
with the construction, operation and [**17]  
maintenance of said transmission lines.

Id. at ¶ 18.

 [*P36]  The utility asserted that the trial court 
lacked subject matter jurisdiction over the action. 
Id. at ¶ 5-6. The trial court and the Eight District 
Court of Appeals disagreed, finding that no 
evidence had been offered to show that the silver 
maple tree threatened to interfere with the 
transmission lines. However, the Ohio Supreme 
Court reversed, holding that jurisdiction over 

Corrigan's claims rested with PUCO. Id. at ¶ 21.

 [*P37]  Applying the two-part test announced in 
Allstate, supra, the Supreme Court determined that 
the utility's "decision to remove a tree is governed 
by its vegetation-management plan, which is 
regulated by PUCO." Id. The Supreme Court 
further determined that the act complained of 
constituted a practice normally authorized by the 
utility because "[v]egetation management is 
necessary to maintain safe and reliable electrical 
service." Id. at ¶ 16.

 [*P38]  In its decision, the Ohio Supreme Court 
specifically rejected the property owners' argument 
that the issue was a matter of contract, because 
there was no question that the utility had a valid 
easement and that the tree was within the easement. 
Id. at ¶ 17. The Ohio Supreme Court found that 
the [**18]  easement was unambiguous and granted 
to the utility the right to cut and remove any tree 
within the easement that could pose a threat to the 
transmission lines." Id. at ¶ 18-19. Because the 
case did not involve the interpretation of the 
language of the easement, but, rather, a challenge to 
the utility's discretion to cut and remove a tree 
under its vegetation management plan, the Ohio 
Supreme Court opined that the challenge involved a 
service-related issue that fell within PUCO's 
exclusive jurisdiction:

It is clear from the record that the Corrigans are 
not contesting the meaning of the language of 
the easement but rather the company's decision 
to remove the tree instead of pruning it. In 
2000, the company changed its vegetation-
management plan so that its policy was to 
remove vegetation that threatened to interfere 
with its lines. Although the Corrigans disagree 
with this policy, the broad language of the 
easement granted to the company allows the 
utility to remove trees within its easement that 
may interfere or threaten to interfere with its 
power lines. Therefore, the Corrigans' 
complaint with the decision to remove the tree 
is really an attack on the company's vegetation-
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management [**19]  plan. That type of 
complaint is a service-related issue, which is 
within PUCO's exclusive jurisdiction.

Id. at ¶ 20.

 [*P39]  Appellants correctly argue that the facts 
here are distinguishable from the facts in Corrigan 
and DeLost. In Corrigan, the Ohio Supreme Court 
conceded that the Corrigans did not challenge the 
utility's contractual right to cut and remove the tree 
at issue, but, instead, they challenged the utility's 
discretion to cut instead of prune. Although not 
overtly stated in DeLost, the easement in that case 
appears to have granted to the utility the contractual 
right to cut and remove trees and vegetation. In 
ceding jurisdiction to PUCO, both the Ohio 
Supreme Court and this Court recognized that the 
very determination sought by Appellants here was 
not raised in Corrigan and DeLost, that is, whether 
the easement grants to the utility the authority, 
rather than the discretion, to carry out the intended 
action.

 [*P40]  HN13[ ] In the field of contract 
interpretation, clear and unambiguous contractual 
language is applied without consideration of 
extrinsic evidence. City of Steubenville v. Jefferson 
Count, 7th Dist. Jefferson No. 07 JE 51, 2008-
Ohio-5053, ¶ 22, citing Shifrin v. Forest City Ent., 
Inc., 64 Ohio St.3d 635, 638, 1992-Ohio-28, 597 
N.E.2d 499 (1992). If a contract is reasonably 
susceptible to more than one [**20]  meaning, then 
it is ambiguous and extrinsic evidence of 
reasonableness or intent can be employed. Id. 
Words and phrases are given their common and 
ordinary meanings absent specific contractual 
definitions. Id., citing King v. Nationwide Ins. Co., 
35 Ohio St.3d 208, 212, 519 N.E.2d 1380 
(1988)(unless manifest absurdity would result or an 
alternative meaning is clearly demonstrated in the 
contract).

 [*P41]  The easements grant Appellee the right to 
"cut, trim and remove such * * * underbrush or 
other obstructions as in the judgment of [Appellee] 
may interfere with or endanger said structures, 

wires or appurtenances, or their operation." Based 
on the punctuation of the phrase "cut, trim and 
remove," the term "remove" can be read as part of 
one conjunctive phrase — to "trim and remove," or 
two conjunctive phrases -- to "cut and remove" and 
"trim and remove." In other words, "remove" can 
be interpreted to mean "to haul away after cutting 
or trimming." Had the drafter intended to create 
three separate rights, he could have placed a 
comma after "cut." The drafter could have also 
used the disjunctive connecter — "or" — to show 
that "remove" was an alternative to cutting and 
trimming, rather than simply an act to follow the 
acts of cutting and trimming.

 [*P42]  Further, assuming [**21]  that the right to 
"remove" was a third and separate right, which 
included any reasonable method to prevent 
interference with or endangerment of the Line as 
determined by the PUCO, the terms "cut" and 
"trim" would be superfluous. HN14[ ] When 
interpreting a contract, a court must presume that 
words are used for a specific purpose and should 
avoid interpretations that render portions 
meaningless or unnecessary. Wohl v. Swinney, 118 
Ohio St.3d 277, 2008-Ohio-2334, 888 N.E.2d 1062, 
¶ 22 (2008).

 [*P43]  Appellants' interpretation of the term 
"remove" finds support in its common definitions. 
Dictionary.com provides the following alternative 
definitions for the term "remove":

verb (used with object), re·moved, re·mov·ing.
to move from a place or position; take away or 
off:
to remove the napkins from the table.
to take off or shed (an article of clothing):
to remove one's jacket.

 [*P44]  Assuming arguendo that the term 
"remove" is ambiguous, Appellants assert that 
Appellee's literature addressing the maintenance of 
easements establishes that the parties could not 
have intended the term to include the use of 
herbicide. According to Appellee's publication, 
"Maintaining a Safe and Reliable Transmission 
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System," Form 1189 (06-14), reads, in pertinent 
part, "[n]early 60 years of university and 
industry [**22]  research also has shown that 
herbicide use on [rights-of-way] can help create 
optimum plant and wildlife habitats." (1/17/2008 
Corder Mot., Exh. F 8). Appellants argue that the 
most generous mathematical calculation possible 
indicates that Appellee began using EPA-registered 
herbicide in 1954, six years after the execution of 
the easements at issue in this case.

 [*P45]  The same argument was advanced before 
the Supreme Court of West Virginia in Kell v. 
Appalachian Power Co., 170 W.Va. 14, 289 S.E.2d 
450 (1982). In 1939, the Kells' predecessors in 
interest granted the power company an easement 
over the property at issue, which allowed the power 
company to remove any trees, branches, or 
obstructions that might endanger the safety or 
interfere with the use of poles, wires, etc. Id. at 15, 
n. 1.The Kells filed a lawsuit to prohibit the power 
company from chemically spraying their property 
to kill vegetation. Id. at 16.

 [*P46]  In construing the 1939 easement, the Kell 
Court observed that the intent of the parties was 
controlling and, that the spraying of herbicide was 
unknown in 1939. Id. at 19. As such, the Court 
concluded that "[i]t was clearly not the intention of 
the parties to allow the power company to destroy 
all living vegetation within the area sprayed or 
adjoining areas where these deadly [**23]  
herbicides could drift. Such action is not necessary 
to the protection of the power company's 
equipment." Kell, 170 W.Va. at 19, 289 S.E.2d at 
456.

 [*P47]  The Kell Court concluded that the 1939 
easement did not authorize the power company to 
apply herbicide. Id. at 20. At least one state 
intermediate court has likewise observed in dicta 
that the term "remove" in a utility easement does 
not include the use of herbicide, because "such 
chemicals do more than merely 'remove' existing 
plant structures." Rutherford v. Centerpoint Energy 
Houston Elec., 1st Dist. Fort Bend No. 01-10-

00186-CV, 2011 Tex. App. LEXIS 6100, 2011 WL 
3359712, fn. 1 (Texas).

 [*P48]  Appellee, on the other hand, argues that 
"remove" is an unambiguous term, and that 
herbicide is a method of removal subject to the 
discretion of the PUCO. In other words, because 
the determination here involves Appellee's methods 
and practice, Appellee asserts that it falls within the 
exclusive jurisdiction of the PUCO. Appellee's 
broad interpretation of "remove" finds support in 
the stated purpose of the easement, which is to 
permit the utility to prevent interference with or 
danger to its structures, wires or appurtenances, or 
their operation.

 [*P49]  Next, Appellee argues that the 
uncontroverted evidence in the record supports the 
trial court's conclusion that the PUCO has exclusive 
jurisdiction over the application of the herbicide on 
the Property. [**24]  To the contrary, the evidence 
offered by Appellees supports the conclusion that 
application of the herbicide is reasonable, not that 
the easement grants Appellee the authority to apply 
herbicide.

 [*P50]  When a utility cuts a tree, instead of 
pruning it, pursuant to the terms of an easement 
which grants the utility unlimited discretion to cut 
and remove trees, PUCO has exclusive jurisdiction 
to determine whether the utility's decision is 
reasonable. The same is true when a utility cuts a 
tree and is vested with unlimited discretion to 
determine whether a particular tree threatens its 
lines.

 [*P51]  Here, the terms of the easements limit the 
utility's authority to "cut, trim and remove" 
underbrush. Having determined that the term 
"remove" is subject to multiple interpretations, we 
find that the term "remove" is ambiguous.

 [*P52]  As a consequence, the issue presented in 
this action for declaratory and injunctive relief is 
pure contract and the trial court has subject matter 
jurisdiction to interpret the easements. It is 
important to note that the trial court's determination 
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on remand is limited in scope to the interpretation 
of the ambiguous term. In other words, should the 
trial court conclude that the easements [**25]  grant 
the utility the authority to use herbicide, PUCO has 
exclusive jurisdiction over the reasonableness of 
the utility's decision.

CONCLUSION

 [*P53]  Appellants' sole assignment of error has 
merit. Accordingly, this matter is remanded to the 
trial court to interpret the ambiguous term 
"remove" in the easements

Donofrio, J., concurs.

Waite, P.J., concurs.

For the reasons stated in the Opinion rendered 
herein, the assignment of error is sustained and it is 
the final judgment and order of this Court that the 
judgment of the Court of Common Pleas of 
Harrison County, Ohio, is reversed. We hereby 
remand this matter to the trial court for further 
proceedings according to law and consistent with 
this Court's Opinion. Costs to be taxed against the 
Appellee.

A certified copy of this opinion and judgment entry 
shall constitute the mandate in this case pursuant to 
Rule 27 of the Rules of Appellate Procedure. It is 
ordered that a certified copy be sent by the clerk to 
the trial court to carry this judgment into execution.

NOTICE TO COUNSEL

This document constitutes a final judgment 
entry.

End of Document
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Reversed and remanded.
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Opinion by: VAITHESWARAN

Opinion

VAITHESWARAN, Presiding Judge.

We must decide whether an entity that was 
overcharged for electric service was limited to 
recovering overcharges for a period within five 
years of its lawsuit.

I. Background Facts and Proceedings

The City of Denver "owns and operates its 
municipal electric utility, which serves both 
commercial and residential customers within the 
City of Denver, Iowa." Denver Sunset Nursing 
Home is a long-term care facility. From 1985 to 
2014, the City unknowingly overcharged Denver 
Sunset for its electricity usage. Upon learning of 
the overcharges, the City immediately curtailed 
them. The overcharges between [*2]  1985 and 
2014 totaled $996,194.03, including interest.

In 2016, Denver Sunset filed a petition for 
declaratory judgment against the City and sought 
"full reimbursement" for the overcharges. The City 
moved for summary judgment, "request[ing] an 
order limiting the time period for recovery for 

* Senior judge assigned by order pursuant to Iowa Code section 
602.9206 (2019).

2019 Iowa App. LEXIS 982, *1
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alleged overcharges to five years." Denver Sunset 
countered with its own motion for summary 
judgment. It sought an order in its favor "on the 
issue of the City's liability."

The district court partially granted both motions. 
The court concluded, "[T]he outcome of this case is 
governed by Iowa Code section 614.1(4) [(2016)], 
the statute of limitations for claims based on 
unwritten contracts and for other actions. Such 
claims and actions must be brought within five 
years after their causes accrue." The court further 
concluded, "Section 614.1(4) limits what [Denver 
Sunset] can recover to the overcharges it paid 
within five years of December 20, 2016, when it 
commenced this action." The court entered 
judgment in favor of Denver Sunset for 
$47,917.96.1

Denver Sunset filed a motion for enlarged findings 
seeking application of the discovery rule. The court 
denied the motion. This appeal followed.

II. Analysis

Denver Sunset argues "the district court [*3]  erred 
in awarding only partial judgment . . . for over 28 
years of excessive billing." In its view, its "claim 
against the City—whether sounding in contract or 
in unjust enrichment—is subject to the discovery 
rule, which entitles [it] to complete relief."

Our review of this issue is for errors of law. HN1[
] Summary judgment is appropriate only when 

"the pleadings, depositions, answers to 
interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter 
of law." Iowa R. Civ. P. 1.981(3).

As noted, the district court invoked Iowa Code 

1 After the City discovered the error in March 2014, the overcharges 
ended. For that reason, the $47,917.96 realistically represents 
reimbursement for overcharges from December 2011 to March 2014.

section 614.1(4). HN2[ ] Under this provision, 
actions "founded on unwritten contracts, those 
brought for injuries to property, or for relief on the 
ground of fraud in cases heretofore solely 
cognizable in a court of chancery, and all other 
actions not otherwise provided for" must be 
brought "within five years" after they "accrue," 
except as provided in certain subsections 
inapplicable to this case. See Iowa Code § 614.1(4).

Denver Sunset does not dispute that, of the 
statutory limitations periods set forth in section 
614.1, section 614.1(4) is the applicable provision. 
The City, in contrast, is more equivocal. On the one 
hand, the [*4]  City asserts it "does not necessarily 
agree the relationship between a municipal utility 
and its ratepayers is purely contractual." On the 
other hand, it contends "the district court properly 
premised the limitation period upon the contractual 
nature of the relationship."

We agree with the district court that section 
614.1(4) was the applicable limitations period. For 
reasons discussed later, we are persuaded there was 
a contractual relationship between the City and 
Denver Sunset. Regardless, section 614.1(1) also 
applies to "other actions." At the very least, Denver 
Sunset's lawsuit fell within the "other actions" 
category.

We turn to when Denver Sunset's causes of action 
"accrued." See Shams v. Hassan, 905 N.W.2d 158, 
164 (Iowa 2017) ("The key question is when those 
causes of action [under section 614.1(4)] 'accrue.'"); 
Sandbulte v. Farm Bureau Mut. Ins. Co., 343 
N.W.2d 457, 462 (Iowa 1984) ("Actual application 
of the appropriate statutory period to a particular 
case requires the determination of when the claim 
accrued."), overruled on other grounds by 
Langwith v. Am. Nat'l Gen. Ins. Co., 793 N.W.2d 
215, 221-23 (Iowa 2010). HN3[ ] "Generally, 'a 
cause of action accrues when the aggrieved party 
has a right to institute and maintain a suit.'" 
Skadburg v. Gately, 911 N.W.2d 786, 793 (Iowa 
2018) (citation omitted); Sandbulte, 343 N.W.2d at 
462 ("Such a right exists when 'events have 

2019 Iowa App. LEXIS 982, *2
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developed to a point where the injured party is 
entitled to a legal remedy.'" (citation omitted)). 
HN4[ ] "In the case of a contract [*5]  dispute, . . . 
the limitations period begins running upon breach 
of the contract." Shams, 905 N.W.2d at 165.

HN5[ ] The principal of "accrual" of a claim "is 
tempered by our discovery rule." K & W Elec., Inc. 
v. State, 712 N.W.2d 107, 116 (Iowa 2006).2 
"Where a statute of limitations uses the term 
'accrued' with regard to when the statute begins to 
run, the discovery rule applies." Vachon v. State, 
514 N.W.2d 442, 445 (Iowa 1994). "Under the 
discovery rule, commencement of the limitations 
period is delayed 'until the plaintiff knows or in the 
exercise of reasonable care should have known 
both the fact of the injury and its cause.'" K & W 
Elec., 712 N.W.2d at 116 (citation omitted). 
"[O]nce a plaintiff learns information that would 
alert a reasonable person of the need to investigate, 
the plaintiff 'is on inquiry notice of all facts that 
would have been disclosed by a reasonably diligent 
investigation.'" Skadburg, 911 N.W.2d at 794 
(citation omitted).

To repeat, Denver Sunset was overcharged for its 
electric service from 1985 until 2014. Denver 
Sunset's board learned of the overcharges in 2016, 
and Denver Sunset filed its lawsuit the same year, 
well within the five-year statute of limitations set 
forth in section 614.1(4). The lawsuit was not time-
barred, and the City concedes as much.

The real question is how far back Denver Sunset 
may reach to recover overcharges. As noted, [*6]  
the district court concluded, "Section 614.1(4) 
limits what [Denver Sunset] can recover to the 
overcharges it paid within five years of December 

2 HN6[ ] In Skadburg, the court implied "accrual" and "discovery" 
are two separate and independent inquiries. See 911 N.W.2d at 792 
("If the cause of action accrued more than five years before Skadburg 
filed her petition at law, we must then address whether the discovery 
rule or the continuous-representation rule tolls the limitations period, 
or whether the doctrine of fraudulent concealment estops Gately 
from raising the statute of limitations as an affirmative defense." 
(emphasis added)).

20, 2016, when it commenced this action." The 
City asserts this was the right result. In its view, 
"the district court properly premised the limitation 
period upon the contractual nature of the 
relationship consistent with the continuing 
violations doctrine." Certain opinions premised on 
a continuing-violations theory contain language to 
support this conclusion. See Hallett Constr. Co. v. 
Meister, 713 N.W.2d 225, 233 (Iowa 2006) ("Of 
course, any recovery under this count would 
necessarily be limited to sums payable in the five-
year period preceding [the filing of the 
counterclaim]."); Hegg v. Hawkeye Tri-Cty. REC, 
512 N.W.2d 558, 559-60 (Iowa 1994) ("Recovery is 
limited to those actions accruing during the 
statutory period, in this case five years, preceding 
the inception of the current action for damages."); 
Scott v. City of Sioux City, 432 N.W.2d 144, 147 
(Iowa 1988) (citing precedent supporting limitation 
of recovery to five-year period preceding action for 
recurring injuries where successive actions would 
lie).3 But that language must be read in context.

In Hallett, defendants filed a counterclaim for 
unpaid rents and royalties on a piece of property. 
See 713 N.W.2d at 233. The plaintiff moved for 
summary judgment based on the limitations period 
set forth [*7]  in section 614.1(4). Id. at 229. The 
supreme court concluded the plaintiff "made no 
showing of undisputed facts establishing the 
alleged failure to pay rent and royalties occurred 
more than five years prior to suit being filed in 
2003" and, accordingly, failed to establish the claim 
was time-barred. Id. at 233. As an aside, the court 
stated, "Of course, any recovery under this count 
would necessarily be limited to sums payable in the 
five year period preceding" the filing of the 
counterclaim. Id. The aside made sense, because 
the defendants had knowledge at least seven years 
before the counterclaim was filed that the plaintiff 

3 Denver Sunset argues the City did not raise the "continuing 
violations" theory in the district court and, accordingly, may not seek 
affirmance on this claimed alternative ground. We disagree. The City 
cited and discussed the doctrine in its brief in support of its 
resistance to Denver Sunset's motion to reconsider the summary 
judgment ruling. The issue was raised in the district court.
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was not paying them for materials removed from 
the property. It follows their recovery would be 
limited to the rents and royalties paid within five 
years of the lawsuit. Here, Denver Sunset had no 
knowledge of the overcharges until after the 
overcharges ended in 2014. It could not have sued 
to recover the overcharges until it knew of them. 
See Chrischilles v. Griswold, 260 Iowa 453, 150 
N.W.2d 94, 100 (Iowa 1967) ("If an injured party is 
wholly unaware of the nature of his injury and the 
cause of it, it is difficult to see how he may be 
charged with a lack of diligence or sleeping on his 
rights."), superseded by statute 1975 Iowa Acts ch. 
239, § 26 (codified at Iowa Code section 614.1(9)).

Hegg [*8]  is similarly unavailing. There, dairy 
farmers filed two lawsuits against their electric 
company. Hegg, 512 N.W.2d at 559. The first 
lawsuit alleged negligence arising from stray 
voltage that they claimed reduced their cows' milk 
production. Id. The lawsuit was dismissed for lack 
of prosecution. Id. The second lawsuit alleged the 
electric company failed to correct the problem, 
forcing the farmers to purchase an electric 
grounding system. Id. The second lawsuit was filed 
within five years of the purchase. Id. The district 
court dismissed the action on the ground that it was 
barred by the five-year statute of limitations set 
forth in section 614.1(4). Id. The supreme court 
reversed, concluding the limitations period ran as to 
the later action "at the date of . . . accrual, not from 
the date of the first wrong in the series." Id. That 
accrual date, according to the Heggs, was "when 
they installed the" grounding machine. Id. The 
supreme court agreed. Id. The court stated, "where 
the wrongful act is continuous or repeated, so that 
separate and successive actions for damages arise, 
the statute of limitations runs as to these latter 
actions at the date of their accrual, not from the 
date of the first wrong in the series." Id. It is in this 
context that the court limited recovery "to those 
actions accruing during the statutory period, in this 
case five years, preceding the inception of the 

current action for damages." Id.4 Here, in contrast, 
Dever Sunset did not discover the overcharges until 
almost twenty-nine years after they began. In the 
absence of knowledge, the care facility could not 
have filed successive lawsuits to recover all the 
accrued overcharges.

Scott also refers to continuing or successive 
violations. 432 N.W.2d at 147-48. There, the 
plaintiffs sought to recover damages incurred 
within ten years preceding the filing of their action. 
Id. The court concluded the five-year limitations 
period set forth in section 614.1(4) applied and the 
limitations period began to run when the plaintiffs 
filed the first of three lawsuits. Id. at 148. The court 
reasoned, "They obviously believed that they had 
sustained injury at that time." Id. Again, the 
plaintiff's knowledge was key. See Bandstra, 913 
N.W.2d at 44 ("Under the discovery rule, a victim's 
claim will begin to accrue once she is aware of the 
existence of a problem, even if she does not yet 
have a full understanding of the abuse's ultimate 
effects" and noting "adult victims [of sexual abuse] 
are . . . aided by application of the discovery rule if 
they can adduce sufficient evidence [*9]  that they 
discovered the illegality within two years of filing 
suit, even if the abuse took place long before." 
(internal quotation marks and citation omitted)).

4 The Iowa Supreme Court discussed the continuing-violations 
theory in a different context in Bandstra v. Covenant Reformed 
Church, 913 N.W.2d 19, 46 (Iowa 2018). There, the court stated, 
"The doctrine applies when no single incident in a continuous chain 
of tortious activity can fairly or realistically be identified as the cause 
of significant harm, [and] it seems proper to regard the cumulative 
effect of the conduct as actionable." Id. (internal quotation marks and 
citation omitted). The court found it unnecessary to decide whether 
Iowa has "in fact adopted the continuing-violations theory." Id.; cf. 
Dindinger v. Allsteel, Inc., 860 N.W.2d 557, 571-72 (Iowa 2015) 
(stating "we aligned ourselves with the unanimous view of the 
Supreme Court in [AMTRAK v. Morgan, 536 U.S. 101, 114-18, 122 
S. Ct. 2061, 153 L. Ed. 2d 106 (2002),] that the continuing violation 
doctrine does not apply to cases involving discrete discriminatory 
acts, as opposed to hostile work environment claims" and stating 
"conduct that is not separately actionable but may become actionable 
based upon its 'cumulative impact' may be pursued on a continuing 
violation theory if some of the conduct occurred within the 
limitations period").
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The City does not address Denver Sunset's lack of 
knowledge of the continuing violations. That fact 
renders the cited opinions inapposite and 
undermines the City's argument that Denver 
Sunset's recovery was limited "to those damages 
that occurred as a result of [the City] collecting 
overcharges on each separate monthly invoice 
issued within five years prior to Sunset's filing of 
its petition."

The City also (1) cites its "utility refund regulation" 
and (2) argues unjust enrichment is unavailable to 
Denver Sunset because it failed to establish an 
element of the cause of action. We turn to these 
arguments.

The City's reliance on its "utility refund regulation" 
is hindered by the absence of a record on the 
pertinent municipal ordinance. See State v. 
Scheffert, 910 N.W.2d 577, 583-84 (Iowa 2018) 
("Iowa Code section 622.62 is a statutory rule of 
evidence governing the admissibility of an 
ordinance at trial."); City of Cedar Rapids v. Cach, 
299 N.W.2d 656, 658 (Iowa 1980) ("The general 
rule is that a court of general jurisdiction will not 
take judicial notice of a city ordinance. Under this 
rule, the ordinance must be pled and proved."). The 
ordinance purportedly conferring [*10]  authority 
upon the City to collect debts and issue refunds as it 
saw fit was neither cited nor admitted in the district 
court. The City simply introduced "resolutions" 
containing the following sentence: "The electric 
utility is regulated by the Iowa Utilities Board." 
The resolutions, in turn, did not cite or quote the 
Iowa Utilities Board regulation upon which the 
City now relies. See generally Iowa Code § 
384.84(1) ("The governing body of a city utility . . . 
may establish, impose, adjust, and provide for the 
collection of rates and charges to produce gross 
revenues at least sufficient to pay the expenses of 
operation and maintenance of the city utility . . . . 
Rates must be established by ordinance of the 
council or by resolution of the trustees, published in 
the same manner as an ordinance.").

In any event, the IUB regulation cited by the City 

does not limit Denver Sunset's recovery to "five 
years," as the City contends. The regulation states, 
"The time period for which the utility is required to 
adjust, refund, or credit the customer's bill shall not 
exceed five years unless otherwise ordered by the 
board." See Iowa Admin. Code r. 199-20.4(14)(e). 
The regulation permits the board to order a refund 
for a period greater than five years. [*11] 

We are left with the City's argument that unjust 
enrichment is unavailable because Denver Sunset 
failed to establish an element of the cause of action. 
The City premised its summary judgment motion 
on a statute-of-limitations defense and on the 
applicability of the utility regulation. The question 
of whether Denver Sunset stated a cause of action 
for unjust enrichment was neither raised by the City 
nor addressed by the district court. Accordingly, we 
cannot affirm the district court's ruling on this 
alternate ground. See DeVoss v. State, 648 N.W.2d 
56, 61 (Iowa 2002) (HN7[ ] "We have in a 
number of cases upheld a district court ruling on a 
ground other than the one upon which the district 
court granted relief provided the ground was urged 
in that court." (emphasis in original)); Scott, 432 
N.W.2d at 147 ("A successful party may, without 
appealing or assigning errors, seek affirmance of a 
district court decision on any ground asserted 
before the district court, even if rejected therein.").

All that remains is an argument raised by the Iowa 
Association of Municipal Utilities in an amicus 
curie brief. Amicus contends "a contractual 
relationship [between the City and customer] is not 
supported by municipal law" and "the outcome of 
this case is properly governed by [*12]  the City of 
Denver's local regulations and principles of 
municipal home rule." In its view, the district court 
"reached the 'right' result for the wrong reasons." It 
argues "under Denver's own ordinances, [Denver 
Sunset] is entitled to a refund of five years' worth 
of the overpayments." We are unpersuaded.

First, as discussed, amicus' argument that 
"municipal ordinances," rather than contract 
principles, "provide the correct remedy" is hindered 
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by the absence of a record on the pertinent 
municipal ordinance.

Second, even if we were to consider the ordinances, 
amicus' contention that the City did not enter into 
an unwritten contract with Denver Sunset to 
provide electric service is contradicted by Denver 
Code of Ordinances section 14.04.060, which 
states:

The rules, regulations and rates, herein 
provided for or that may at any time be adopted 
or provided for, shall be considered a part of a 
contract with every person, company or 
corporation who is or hereafter may be 
supplied with electric current through the 
system, and every such person, company or 
corporation by taking or using the electric light 
or power shall be considered to express his, 
their or its assent thereto and to be bound 
thereby.

(Emphasis [*13]  added.) The City created a 
contractual relationship and is hard-pressed to 
argue otherwise.

Third, amicus did not establish that "the electric 
utility regulatory framework supplants ordinary 
contract law as a basis for determining the rights 
and duties of utilities and customers." HN8[ ] "An 
ordinance is within a muncipality's home rule 
authority only if it is not inconsistent with a state 
statute." City of Coralville v. Iowa Utils. Bd., 750 
N.W.2d 523, 529 (Iowa 2008). Amicus cites Iowa 
Code chapter 476—the current statute governing 
utilities—as the statute containing the regulatory 
framework. But the City ordinance assertedly 
incorporating the state regulatory framework does 
not refer to Iowa Code chapter 476; it refers to the 
1966 version of Iowa Code chapter 490A. There is 
no indication that the provisions contained in the 
1966 version of that statute are the same as the 
provisions in chapter 476. Without knowing the 
contents of the regulatory framework on which 
amicus relies, we cannot assess "the importance of 

municipal home rule" as advocated by amicus.5 See 
Iowa Code § 364.1 (granting home-rule powers).

Finally, as discussed, the Iowa Utilities Board 
regulation on which amicus relies for the 
proposition that "the Nursing Home is [limited] to a 
refund of five years' worth of the overpayments" is 
broader than that.

In sum, Denver [*14]  Sunset could not have sued 
to recover the overcharges posted to its account 
more than five years before it filed its action 
because Denver Sunset did not know of those 
overcharges until 2016. The discovery rule applied 
to toll the statute of limitations until Denver Sunset 
learned of the overcharges. See Skadburg, 911 
N.W.2d at 793 n.3 (clarifying Chrischilles, 150 
N.W.2d at 100, as follows: "The discovery rule 
does not reset or shift the accrual date but merely 
tolls the statute of limitations"); Scott, 432 N.W.2d 
at 147 ("As a general rule, no cause of action 
accrues under Iowa law until the wrongful act 
produces injury to the claimant."). Once Denver 
Sunset learned of the overcharges, Denver Sunset 
could sue within five years to recover all the 
overcharges. We reverse the summary judgment 
ruling to the extent the court declined to apply the 
discovery rule to toll the statute of limitations. Like 
the district court, we base our ruling on the statute 
of limitations alone, without reaching the merits of 
Denver Sunset's unjust-enrichment claim. We 
remand for further proceedings.

REVERSED AND REMANDED.

End of Document

5 The 1966 statute predated an amendment to the Iowa Constitution 
conferring limited legislative home rule powers upon municipal 
governments. See Hensler v. City of Davenport, 790 N.W.2d 569, 
584 (Iowa 2010).
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In the Matter of the Joint Application of WESTAR 
ENERGY, INC. and KANSAS GAS AND 
ELECTRIC COMPANY.

Prior History:  [**1] Review of the judgment of 
the Court of Appeals in an unpublished opinion 
filed April 12, 2019. Appeal from Kansas 
Corporation Commission.

In re Westar Energy, Inc., 438 P.3d 312, 2019 Kan. 
App. Unpub. LEXIS 227 (Kan. Ct. App., Apr. 12, 
2019)

Disposition: Judgment of the Court of Appeals 
affirming the Kansas Corporation Commission is 
reversed. Judgment of the Kansas Corporation 
Commission is reversed and the case is remanded 
with directions.

Core Terms

customers, energy, electricity, renewable, fuel, 
fossil, climate, solar, variable, consumption, non-
DG, incentivize, rider

Case Summary

Overview

HOLDINGS: [1]-Appellees utilities' proposed rate 
structure for utilities customers who generated their 
own power was illegal because it discriminated 
against such customers by charging them a fee not 
charged to other customers, such discrimination 
violated the anti-discrimination provisions of Kan. 
Stat. Ann. § 66-117d, Kan. Stat. § 66-1265(e) did 
not supersede Kan. Stat. Ann. § 66-117d, as both 
statutes could co-exist, since Kan. Stat. Ann. § 66-
117d clearly prohibited the utilities from price 
discrimination against these customers, and Kan. 
Stat. Ann. § 66-1265(e) authorized the utilities to 
apply alternative rate structures to these customers, 
but nothing in Kan. Stat. Ann. § 66-1265(e) 
suggested such a rate structure did not have to 
comply with Kan. Stat. Ann. § 66-117d's price 
nondiscrimination provisions.

Outcome
Judgment reversed.
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Energy & Utilities 
Law > ... > Rates > Ratemaking 
Factors > Operating Expenses

HN1[ ]  Ratemaking Factors, Operating 
Expenses

Utilities traditionally recover the costs of providing 
electricity through a two-part rate involving a flat 
service charge and a variable energy charge based 
on the number of kilowatt hours used in a monthly 
billing period. Utilities, however, do not recover all 
their fixed costs through the flat service charge and 
have opted instead to fold some of those fixed costs 
into the variable energy charge. A utility company 
may apportion its fixed costs among its customers 
at a flat rate and limit the variable rate to the 
recovery of actual generation costs, but utilities 
traditionally seek to recover fixed costs through the 
variable rate as an incentive for customers to 
exercise prudent energy consumption.

Business & Corporate 
Compliance > ... > Energy & Utilities 
Law > Cogeneration & Independent 
Companies > Public Utility Regulatory Policies 
Act

HN2[ ]  Cogeneration & Independent 
Companies, Public Utility Regulatory Policies 
Act

The Public Utilities Regulatory Policies Act directs 
the Federal Regulatory Energy Commission to 
consult with state regulatory agencies and 
promulgate rules to encourage cogeneration and 
small power production. 16 U.S.C.S. § 824a-3(a). 
This includes an instruction to create a rule that 
prohibits utilities from discriminating against 
qualifying cogenerators or qualifying small power 
producers. 16 U.S.C.S. § 824a-3(c)(2). This 
category of small power producers includes 

residential customers producing solar power. 16 
U.S.C.S. § 796(17)(A).

Business & Corporate 
Compliance > ... > Cogeneration & Independent 
Companies > Public Utility Regulatory Policies 
Act > Compliance Enforcement

Business & Corporate 
Compliance > ... > Energy & Utilities 
Law > Cogeneration & Independent 
Companies > Public Utility Regulatory Policies 
Act

HN3[ ]  Public Utility Regulatory Policies Act, 
Compliance Enforcement

Regulations adopted pursuant to the Public Utilities 
Regulatory Policies Act include an 
antidiscrimination provision providing that rates for 
sales shall not discriminate against any qualifying 
facility in comparison to rates for sales to other 
customers served by an electric utility. 18 C.F.R. § 
292.305(a)(1)(ii).

Governments > Legislation > Effect & 
Operation > Operability

HN4[ ]  Effect & Operation, Operability

When there is a conflict between two statutes the 
latest legislative expression generally controls. But 
when the conflict is between a general principle of 
law and a more specific enactment, the more 
specific statute controls.

Energy & Utilities Law > Utility 
Companies > Rates > Ratemaking Factors

Energy & Utilities Law > Administrative 
Proceedings > Judicial Review > Standards of 
Review

HN5[ ]  Rates, Ratemaking Factors

460 P.3d 821, *821; 2020 Kan. LEXIS 24, **1
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Kan. Stat. Ann. § 66-118a(b) gives jurisdiction over 
Kansas Corporation Commission (Commission) 
actions to the Kansas Court of Appeals, and the 
Kansas Supreme Court has unlimited jurisdiction to 
review decisions of that intermediate court. Kan. 
Stat. Ann. §§ 66-118a(b), 60-2101. The Kansas 
Judicial Review Act (KJRA), Kan. Stat. Ann. § 77-
601 et seq., governs the Supreme Court's review. 
Kan. Stat. Ann. § 66-118c. Under the KJRA, an 
appellate court may grant relief when the 
Commission has erroneously interpreted or applied 
the law. Kan. Stat. Ann. § 77-621(c)(4). When the 
Supreme Court's review of the Commission's 
actions requires the Court to interpret both Kan. 
Stat. Ann. §§ 66-117d and 66-1265(e), 
interpretation of a statute is a question of law over 
which the Court exercises plenary review.

Energy & Utilities Law > Utility 
Companies > Rates > Ratemaking Factors

Governments > Legislation > Interpretation

HN6[ ]  Rates, Ratemaking Factors

Kan. Stat. Ann. §§ 66-117d and 66-1265(e) do not 
conflict. When interpreting and comparing Kan. 
Stat. Ann. §§ 66-117d and 66-1265(e), regarding 
utility rates and utility customers who generate 
their own power, courts abide by the most 
fundamental rule of statutory interpretation — that 
the intent of the legislature governs if that intent 
can be ascertained. In ascertaining this intent, 
courts begin with the plain language of the statute, 
giving common words their ordinary meaning. 
Courts only review legislative history or use canons 
of construction if the statute's language or text is 
unclear or ambiguous.

Energy & Utilities Law > Utility 
Companies > Rates > Ratemaking Factors

HN7[ ]  Rates, Ratemaking Factors

Under a plain language analysis, there is no conflict 
between Kan. Stat. Ann. §§ 66-117d and 66-
1265(e). On the one hand, Kan. Stat. Ann. § 66-
117d is an antidiscrimination provision that 
prohibits utilities from charging customers who 
generate their own power a higher price than 
customers who do not for the same service. Kan. 
Stat. Ann. § 66-117d focuses on the price of the 
goods and services sold by utilities. On the other 
hand, Kan. Stat. Ann. § 66-1265(e) addresses rate 
structure rather than price. Kan. Stat. Ann. § 66-
1265(e) allows utilities to propose separate rate 
structures that apply to all customers that began 
generating their own electricity after 2014.

Energy & Utilities Law > Utility 
Companies > Rates > Ratemaking Factors

Governments > Legislation > Interpretation

HN8[ ]  Rates, Ratemaking Factors

Kan. Stat. Ann. §§ 66-117d and 66-1265(e) do not 
conflict because, while a change in rate structure 
may impact the ultimate price charged by utilities 
for providing their goods and services, a rate 
structure change that does not result in price 
discrimination against customers who generate 
their own power is possible. The two statutes can 
coexist. Adopting the position that the statutes 
conflict requires a court to read something into 
Kan. Stat. Ann. § 66-1265(e) not found in its text 
— something courts routinely refuse to do.

Governments > Legislation > Expiration, 
Repeal & Suspension

Governments > Legislation > Interpretation

HN9[ ]  Legislation, Expiration, Repeal & 
Suspension

It is a bedrock principle of statutory interpretation 
that repeal by implication is not favored. Courts 

460 P.3d 821, *821; 2020 Kan. LEXIS 24, **1
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resist repealing statutes without either express 
language to that effect or a later enactment that is 
so repugnant to the provisions of a first act that 
both cannot be given force and effect. Instead, 
statutes should be read as consistent with one 
another so that both statutes can be given effect.

Energy & Utilities Law > Utility 
Companies > Rates > Ratemaking Factors

HN10[ ]  Rates, Ratemaking Factors

By its plain text, Kan. Stat. Ann. § 66-117d clearly 
prohibits utilities from price discrimination against 
customers who generate their own power. By its 
plain text, Kan. Stat. Ann. § 66-1265(e) authorizes 
utilities to apply alternative rate structures to such 
customers. Examples of such rate structures given 
in the statute are time-of-use rates or minimum 
bills. But there is nothing in Kan. Stat. Ann. § 66-
1265(e) suggesting that such a rate structure does 
not also have to comply with the price 
nondiscrimination provisions of Kan. Stat. Ann. § 
66-117d. In other words, while utilities may try to 
alter the rate structure applicable to such customers, 
they must do so within the larger context of a 
nondiscriminatory price regime.

Syllabus

BY THE COURT

1. K.S.A. 66-117d and K.S.A. 66-1265(e) do not 
conflict. K.S.A. 66-117d addresses the raw price 
utilities may permissibly charge for the sale of 
energy to customers producing a portion of their 
own energy while K.S.A. 66-1265(e) addresses the 
rate structure utilities may use when selling energy 
to customers who began producing energy after 
2014.

2. Under K.S.A. 66-117d, utilities cannot charge 
customers producing their own energy more than 
they charge other customers based on that 
distinction.

3. K.S.A. 66-1265(e) allows utilities to use a 
different rate structure for certain customers 
producing a portion of their own energy. But for the 
different rate structure to be valid under Kansas 
law, the ultimate cost to the customer remains 
subject to the requirements of K.S.A. 66-117d.

Counsel: David C. Bender, pro hac vice, of 
Earthjustice, of Madison, Wisconsin, argued the 
cause, and Robert V. Eye, of Robert V. Eye Law 
Office, LLC, of Lawrence, and Sunil Bector, pro 
hac vice, [**2]  of Sierra Club, of Oakland, 
California, were with him on the briefs for 
petitioners/appellants Sierra Club and Vote Solar.

Martin J. Bregman, of Bregman Law Office, 
L.L.C., of Lawrence, argued the cause, and Cathryn 
J. Dinges, of Westar Energy, Inc., was with him on 
the briefs for respondent/appellees Westar, Inc. and 
Kansas Gas and Electric Company.

Brian G. Fedotin, general counsel, argued the 
cause, and Michael J. Duenes, assistant general 
counsel, was with him on the briefs for 
respondent/appellee Kansas Corporation 
Commission.

Judges: STEGALL, J. BEIER, J., not participating. 
HENRY W. GREEN, JR., J., assigned.1 STEVE 
LEBEN, J., assigned.2 NEIL B. FOTH, District 

1 REPORTER'S NOTE: Judge Green, of the Kansas Court of 
Appeals, was appointed to hear case No. 120,436 under the authority 
vested in the Supreme Court by K.S.A. 2019 Supp. 20-3002(c) to fill 
the vacancy on the court by the retirement of Justice Lee A. Johnson.

2 REPORTER'S NOTE: Judge Leben, of the Kansas Court of 
Appeals, was appointed to hear case No. 120,436 under the authority 
vested in the Supreme Court by K.S.A. 2019 Supp. 20-3002(c) to fill 
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Judge, assigned.3.

Opinion by: STEGALL

Opinion

 [*822]  The opinion of the court was delivered by

STEGALL, J.: In 2018, claiming declining sales and 
rising costs, Westar Energy, Inc. and Kansas Gas 
and Electric Company (Utilities) applied to the 
Kansas Corporation Commission (Commission) for 
a rate increase. The application included a proposed 
net rate increase of $52.6 million a year, as well as 
changes in the residential rate design. The 
Commission permitted numerous interested parties 
to intervene.

Eventually, most of the parties reached [**3]  a 
settlement agreement that included the rate design 
changes still at issue here. As the lower court 
explained, the HN1[ ] Utilities have traditionally 
"recovered the costs of providing electricity 
through a two-part rate involving a flat service 
charge and a variable energy charge based on the 
number of kilowatt hours (kWh) used in a monthly 
billing period." In re Joint Application of Westar 
Energy and Kansas Gas and Electric Co., No. 
120,436, 438 P.3d 312, 2019 WL 1575480, at *2 
(Kan. App. 2019) (unpublished opinion). The 
Utilities, however, don't recover all their fixed costs 
through the flat service charge and have opted 
instead to fold some of those fixed costs into the 
variable energy charge. "A utility company could 
apportion its fixed costs among its customers at a 
flat rate and limit the variable rate to the recovery 

the vacancy on the court by the retirement of Chief Justice Lawton 
R. Nuss.

3 REPORTER'S NOTE: District Judge Foth was appointed to hear 
case No. 120,436 vice Justice Beier under the authority vested in the 
Supreme Court by art. 3, § 6(f) of the Kansas Constitution.

of actual generation costs, but utilities have 
traditionally sought to recover fixed costs through 
the variable rate as an incentive for customers to 
exercise prudent energy consumption." 438 P.3d 
312, 2019 WL 1575480, at *2.

This same interplay between designing a sound 
economic model of electricity generation and 
delivery, on the one hand, and promoting a policy 
of responsible energy production and use, on the 
other, is at the heart of today's dispute. This is 
because some of the Utilities' customers are less 
dependent than others on the [**4]  primarily 
fossil-fueled electricity sold by the Utilities. These 
customers are known as "partial requirements 
customers" or "residential distributed generation 
customers" (DG customers) because they generate 
their own electricity from a renewable source such 
as wind or the sun.

Still connected to the utility grid, so-called DG 
customers have always paid the flat service charge, 
just like everyone else. But as a class, they use less 
utility generated electricity and thus the variable 
energy portion of their utility bills is lower. In fact, 
in some cases, if the DG customer is generating 
more electricity than they use and selling the excess 
back to the grid, the variable energy portion of the 
bill may amount to a net-zero.

According to the Utilities, this has created what is 
sometimes referred to in economic parlance as a 
"free rider" problem. Malm, An Actions-Based 
Estimate of the Free Rider Fraction in Electric 
Utility DSM Programs, 17 The Energy Journal No. 
3, 41 (1996) (defining free riders as individuals 
who impose costs on the system without providing 
benefits such as payment). As one study, procured 
by the Utilities and made part of the record before 
the Commission, put it:

"When [**5]  a customer conserves energy, the 
utility produces less energy, and thus incurs 
less energy production cost (e.g. fuel  [*823]  
or purchased power). This should amount to a 
dollar-for-dollar savings for both the customer 
and the utility. However, when a customer 
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conserves energy, the utility does not incur 
lower fixed costs, like capital investments in 
power plants (production demand), or 
substations and poles (distribution demand), or 
meters, billing, or customer service 
representatives (customer). When some 
customers are able to reduce their energy 
consumption by installing DG they avoid 
paying fixed costs that the utility continues to 
incur to provide the customer with needed 
services. Ultimately, those costs will be shifted 
to customers that do not have DG, resulting in a 
hidden subsidy from non-DG to DG 
customers."

To remedy this alleged economic imbalance, the 
Utilities sought and obtained approval of a new rate 
structure applicable only to DG customers—the 
residential distributed generation (RS-DG) rate 
design. And even though most of the intervenors 
joined the settlement agreement approving the new 
rate structure, some objected. For reasons that will 
become apparent, we need not recite [**6]  the long 
procedural history before the Commission or 
summarize the substantial factual record below. It 
will suffice to note that the Commission ultimately 
issued its decision to approve the non-unanimous 
settlement agreement. Two of the objecting 
intervenors—the Sierra Club and Vote Solar 
(Renewable Energy Advocates)—appealed the 
Commission's action to the Court of Appeals.

All along, the Utilities' arguments have been driven 
by their view that the ongoing viability of their 
economic model depends on fixing the inequities 
created by DG customers not paying their "fair 
share." Of course, the overall rate structure chosen 
by the Utilities—which puts a portion of fixed costs 
into the variable energy charge—is itself designed 
to incentivize reduced energy consumption. As 
such, one would be justified in wondering whether 
the free rider problem identified by the Utilities is a 
feature of the system rather than a bug (because 
lower energy users will necessarily pay a smaller 
per-unit share of the fixed costs).

In any event, though we are not insensible to the 
economic arguments, we find that in this particular 
case we can move past them with relative ease. 
This is because the policy favoring [**7]  
customers who generate a portion of their own 
energy from renewable sources was chosen by the 
policy makers in our Legislature and is cemented in 
Kansas law. And interpreting and enforcing statutes 
as they are written is the job of this court, not 
deciding whether those statutes effect good or bad 
policy.

ANALYSIS

Distributed generation systems are not new. On the 
heels of several energy and oil shortages in the 
1970s, President Jimmy Carter and his 
administration confronted America's crisis 
relationship with fossil fuels. President Carter 
addressed the nation several times reiterating the 
need for "strict conservation" and the use of 
"permanent renewable energy sources like solar 
power" to protect the environment, achieve 
economic growth, and gain independence as a 
country. Carter, The Energy Problem, Address to 
the Nation (April 18, 1977), in 1 Public Papers of 
the Presidents of the United States: Jimmy Carter 
656, 657 (1977); see also Tomain, The Dominant 
Model of United States Energy Policy, 61 U. Colo. 
L. Rev. 355, 369-72 (1990) (highlighting President 
Carter's energy addresses and legislative 
developments). President Carter described these 
efforts as the "'moral equivalent of war.'" Carter, at 
656. To show dedication to the cause, [**8]  he 
even installed solar panels on the White House. See 
Outka, Environmental Law and Fossil Fuels: 
Barriers to Renewable Energy, 65 Vand. L. Rev. 
1679, 1691 (2012).

At the same time, growing concerns that fossil fuels 
were contributing to global climate change also 
began to drive efforts to incentivize conservation 
and alternative-source energy generation. "In 
general, the process of balancing energy and 
environmental objectives has been a common 
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theme underlying many of the major actions of 
Congress, the courts, the executive branch, and the 
independent agencies during the past year." Report 
of Committee on the Environment, 1 Energy L.J. 
119 (1980). Many worried that "the continued 
burning of fossil fuels will increase the level of 
carbon dioxide  [*824]  in the air. Some scientists 
believe that this increase could create a so-called 
'greenhouse effect', increasing the temperatures at 
the earth's surface and causing dramatic changes in 
the climate." 1 Energy L.J. at 121.

For example, in 1981 the International Council of 
Scientific Unions (ICSU) issued a statement 
warning that "growth in fossil fuel consumption, 
particularly by drawing upon the earth's very large 
coal resources" could create "increases in carbon 
dioxide concentrations and climate changes in the 
future" [**9]  resulting in "temperature rise at the 
earth's surface." The ICSU noted that the "more 
vigorous the growth in energy and fossil fuel use, 
the more accelerated this process would be." Joint 
WMO/ICSU/UNEP Meeting of Experts: On the 
Assessment of the role of CO2 on Climate 
Variations and their Impact 1-2 (January 1981). 
David Rose—a nuclear engineer and professor at 
the Massachusetts Institute of Technology who 
became an early advocate of fossil fuel 
alternatives—wrote during this time that "coal and 
other fossil fuels will in about fifty years bring 
about the conditions for unavoidable temperature 
and climate changes." Rose, Energy Prospects for 
the Long Term, 125 Proceedings of the American 
Philosophical Society 269, 271 (1981).

Professor Rose and others in this period of history 
began to suggest that based on their "current 
understanding of the effect of CO2 on climate and 
trends in global energy use, a significant CO2 
warming in the next century probably cannot be 
avoided." But the "rate of increases of atmosphere 
CO2 due to fossil fuel consumption can be 
significantly reduced" if governments and other 
actors incentivized the adoption of "energy 
strategies that are relatively 'CO2-benign.'" [**10]  
Rose et al., Global Energy Futures and CO2-

Induced Climate Change: Report Prepared for 
Division of Policy Research and Analysis, National 
Science Foundation 6-7, 11-12 (Energy Laboratory, 
Massachusetts Institute of Technology 1983).

As promised, President Carter signed a package of 
legislation into law designed to combat the 
nationwide energy crisis, including the Public 
Utilities Regulatory Policies Act of 1978, Pub. L. 
95-617, 92 Stat. 3117 (PURPA). FERC v. 
Mississippi, 456 U.S. 742, 745, 102 S. Ct. 2126, 72 
L. Ed. 2d 532 (1982). As described by this court, 
"PURPA was designed to encourage increased 
conservation of electric energy, increased 
efficiency in the use of facilities and resources by 
electric utilities, and equitable retail rates for 
electric consumers." Kansas City Power & Light 
Co. v. Kansas Corporation Comm'n, 238 Kan. 842, 
854-55, 715 P.2d 19 (1986). HN2[ ] PURPA 
directed the Federal Regulatory Energy 
Commission (FERC) to consult with state 
regulatory agencies and promulgate rules "'to 
encourage cogeneration and small power 
production.'" FERC, 456 U.S. at 751 (quoting 16 
U.S.C. §824a-3[a]). This included an instruction to 
create a rule that prohibited utilities from 
"discriminat[ing] against qualifying cogenerators or 
qualifying small power producers." 16 U.S.C. 
§824a-3(c)(2) (2018). This category of small power 
producers included residential customers producing 
solar power. See 16 U.S.C. § 796 (17)(A) (2018) 
(defining a small power [**11]  production facility 
as a facility that produces fewer than 80 megawatts 
of renewable energy); see also 18 C.F.R. §§ 
292.101(b)(1); 292.203(a), (d); 292.204 (2019) 
(defining a qualifying small power production 
facility as a facility that produces fewer than 80 
megawatts of energy and exempting facilities with 
a net power production capacity of 1 MW or less 
from filing requirements).

As a result, FERC adopted regulations relating to 
purchases and sales of electricity to and from 
cogeneration and small power facilities in 1980. 
HN3[ ] The regulations included an 
antidiscrimination provision providing that "rates 
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for sales . . . [s]hall not discriminate against any 
qualifying facility in comparison to rates for sales 
to other customers served by the electric utility." 18 
C.F.R. § 292.305(a)(1)(ii) (2019).

This history is significant not because it is (or is 
not) dispositive of the underlying claims about 
fossil fuels and their relative benefit or harm to 
society, but because it describes the political, 
economic, and cultural context within which 
Kansas law developed. States such as Kansas 
responded in this historical moment by developing 
their own conservation programs. See Scott, 
Teaching An  [*825]  Old Dog New Tricks: 
Adapting Public Utility Commissions [**12]  To 
Meet Twenty-first Century Climate Challenges, 38 
Harv. Envtl. L. Rev. 371, 388 (2014) ("In the 1980s, 
a number of states began following the federal 
example and developing their own conservation 
programs."); see also Kansas City Power & Light 
Co. v. Kansas Corporation. Comm'n, 234 Kan. 
1052, 1054, 676 P.2d 764 (1984) (stating that the 
Kansas Legislature "recognize[ed] the need for 
energy conservation and cogeneration" in 1979 
after PURPA's enactment). Thus, in 1980, the 
Kansas Legislature enacted K.S.A. 66-117d, L. 
1980, ch. 201, § 1:

"No electric or gas utility providing electrical 
or gas service in this state shall consider the use 
of any renewable energy source other than 
nuclear by a customer as a basis for 
establishing higher rates or charges for any 
service or commodity sold to such customer 
nor shall any such utility subject any customer 
utilizing any renewable energy source other 
than nuclear to any other prejudice or 
disadvantage on account of the use of any such 
renewable energy source."

Contrary to the Utilities' current economic 
arguments, at least at the time K.S.A. 66-117d was 
enacted, there was a widely held belief that 
incentivizing consumer generation of electricity 
was economically beneficial to the entire electric 
generation system. The basic idea was that 
"[p]roperly designed and integrated solar devices" 

would "reduce consumers' [**13]  need for 
electricity during peak demand periods" which 
would in turn allow "utilities to achieve load 
management control." Lawrence & Minan, 
Financing Solar Energy Development Through 
Public Utilities, 50 Geo. Wash. L. Rev. 371, 378 
(1982). The energy crises of the 1970s led to 
rocketing fixed costs and "adversely affected the 
economics of public utility operations." To deal 
with this problem, "many electric companies 
changed their marketing objectives from promoting 
greater power consumption to encouraging greater 
diversification of consumer demand." By 
"spreading customer demand more evenly over a 
given time period" utilities hoped to "use existing 
plant capacity more efficiently" and avoid the 
economic losses associated with the "increase[d] 
generating capacity" sitting idle "during off-peak 
hours." This kind of load management was believed 
to be achievable at least in part through customer 
owned solar power-plants. "These economic 
considerations explain electric utilities' self-interest 
in integrating solar energy applications with their 
services." 50 Geo. Wash L. Rev. at 377, 379.

The Utilities in this case appear to have given up on 
the economic promise once attached to the private 
generation of electricity from renewable resources. 
Indeed, the [**14]  Utilities admitted at oral 
argument that under their proposed RS-DG rate 
design, DG customers will pay more for their 
electricity than other customers and that, 
considered in isolation, this violates K.S.A. 66-
117d. But the Utilities argue K.S.A. 66-117d is 
invalid and cannot be applied to the RS-DG rate 
design because it conflicts with a more recent 
statute—K.S.A. 66-1265(e). And, being the more 
recent statute, the Utilities argue that K.S.A. 66-
1265(e) preempts K.S.A. 66-117d and allows the 
Utilities to charge more to DG customers than they 
do to non-DG customers—all for providing the 
same services and selling the same energy.

Under K.S.A. 66-1265(e):
"Each utility shall:
. . . .
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"(e) for any customer-generator which began 
operating its renewable energy resource under 
an interconnect agreement with the utility on or 
after July 1, 2014, have the option to propose, 
within an appropriate rate proceeding, the 
application of time-of-use rates, minimum bills 
or other rate structures that would apply to all 
such customer-generators prospectively."

The Court of Appeals agreed with the Utilities, 
finding that the two statutes conflicted because 
K.S.A. 66-1265(e) authorized utilities to charge DG 
customers higher rates. Westar Energy, 438 P.3d 
312, 2019 WL 1575480, at *6. Thus, the panel 
concluded that K.S.A. 66-1265(e) must control 
because it is the latest pronouncement [**15]  from 
the Legislature and the more specific statute. 438 
P.3d 312, 2019 WL 1575480, at *6 (quoting State 
v. Englund, 50 Kan. App. 2d 123, Syl. ¶ 3, 329 P.3d 
502 (2014) (HN4[ ] "'When there is a conflict 
between two statutes the  [*826]  latest legislative 
expression generally controls. But when the 
conflict is between a general principle of law and a 
more specific enactment, the more specific statute 
controls.'").

We must now determine whether the RS-DG rate 
design violates Kansas law. HN5[ ] K.S.A. 66-
118a(b) gives jurisdiction over Commission actions 
to the Kansas Court of Appeals, and we have 
unlimited jurisdiction to review decisions of that 
intermediate court. K.S.A. 66-118a(b) ("The court 
of appeals shall have exclusive jurisdiction to 
review any agency action of the state corporation 
commission arising from a rate hearing . . . ."); 
K.S.A. 60-2101 ("The supreme court shall have 
jurisdiction to correct, modify, vacate or reverse 
any act, order or judgment of a district court or 
court of appeals . . . ."); see also GFTLenexa, LLC 
v. City of Lenexa, 310 Kan. 976, 981, 453 P.3d 304 
(2019) ("This court exercises concurrent 
jurisdiction with the Court of Appeals over all 
appeals over which the Court of Appeals has 
jurisdiction . . . ."). The Kansas Judicial Review Act 
(KJRA), K.S.A. 77-601 et seq., governs our review 
of this issue. K.S.A. 66-118c. Under the KJRA, an 

appellate court may grant relief when the 
Commission has erroneously interpreted or applied 
the [**16]  law. K.S.A. 77-621(c)(4). Our review of 
the Commission's actions requires us to interpret 
both K.S.A. 66-117d and K.S.A. 66-1265(e). 
Interpretation of a statute is a question of law over 
which we exercise plenary review. Midwest Crane 
& Rigging, LLC v. Kansas Corporation Comm'n, 
306 Kan. 845, 848, 397 P.3d 1205 (2017).

HN6[ ] In short, we disagree with the lower 
court's holding that the statutes conflict. When 
interpreting and comparing K.S.A. 66-117d and 
K.S.A. 66-1265(e), we abide by the most 
fundamental rule of statutory interpretation—that 
the intent of the Legislature governs if that intent 
can be ascertained. Harsay v. University of Kansas, 
308 Kan. 1371, 1381, 430 P.3d 30 (2018). In 
ascertaining this intent, we begin with the plain 
language of the statute, giving common words their 
ordinary meaning. Nauheim v. City of Topeka, 309 
Kan. 145, 149, 432 P.3d 647 (2019). We will only 
review legislative history or use canons of 
construction if the statute's language or text is 
unclear or ambiguous. 309 Kan. at 150.

HN7[ ] Under this plain language analysis, we 
can discern no conflict between the statutes. On the 
one hand, K.S.A. 66-117d is an antidiscrimination 
provision that prohibits utilities from charging DG 
customers a higher price than non-DG customers 
for the same service. K.S.A. 66-117d focuses on the 
price of the goods and services sold by the Utilities. 
On the other hand, K.S.A. 66-1265(e) addresses rate 
structure rather than price. K.S.A. 66-1265(e) 
allows utilities to propose separate rate structures 
that would apply to all DG customers that began 
generating their own electricity [**17]  after 2014. 
The Utilities argue that K.S.A. 66-1265(e)'s 
language permits utilities to charge DG customers a 
higher price than they charge to non-DG customers, 
reasoning that a change in rate structure necessarily 
impacts price. And this means the two statutes 
conflict, evincing a legislative desire to repeal 
K.S.A. 66-117d.
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HN8[ ] But while it is clearly true that a change in 
rate structure could impact the ultimate price 
charged by Utilities for providing their goods and 
services, we can imagine a rate structure change 
that would not result in price discrimination against 
DG customers. The two statutes can coexist. To 
adopt the position advocated by the Utilities, 
however, would require us to read something into 
K.S.A. 66-1265(e) not found in its text—something 
we routinely refuse to do. See, e.g., State v. Ayers, 
309 Kan. 162, 164, 432 P.3d 663 (2019) ("'[W]hen 
a statute is plain and unambiguous, the appellate 
courts will not speculate as to the legislative intent 
behind it and will not read such a statute so as to 
add something not readily found in the statute.'").

By glossing over this price versus structure 
distinction, both the Utilities and the Court of 
Appeals effectively write K.S.A. 66-117d out of the 
books. This runs contrary to HN9[ ] a bedrock 
principle of statutory interpretation that 
"'[r]epeal [**18]  by implication is not favored.'" In 
re City of Wichita, 274 Kan. 915, 929, 59 P.3d 336 
(2002) (quoting State v. Roderick, 259 Kan. 107, 
111, 911 P.2d 159  [*827]  [1996]). We have long 
resisted repealing statutes without either express 
language to that effect or "a later enactment [that] is 
so repugnant to the provisions of the first act that 
both cannot be given force and effect." In re City of 
Wichita, 274 Kan. at 929; see also State v. 
Holcomb, 93 Kan. 424, 425, 144 P. 266 (1914) 
("where the legislature intends to repeal a statute it 
is done in express terms, and so it is said that 'the 
presumption is always against the intention to 
repeal where express terms are not used'"). Instead, 
"[s]tatutes should be read as consistent with one 
another" so that both statutes can be given effect. 
Stanley v. Sullivan, 300 Kan. 1015, 1021, 336 P.3d 
870 (2014).

HN10[ ] By its plain text, K.S.A. 66-117d clearly 
prohibits the Utilities from price discrimination 
against DG customers, something the Utilities 
admit they are trying to do. By its plain text, K.S.A. 
66-1265(e) authorizes the Utilities to apply 
alternative rate structures to DG customers. 

Examples of such rate structures given in the statute 
are "time-of-use rates" or "minimum bills." But 
there is nothing in K.S.A. 66-1265(e) suggesting 
that such a rate structure does not also have to 
comply with the price nondiscrimination provisions 
of K.S.A. 66-117d. In other words, while utilities 
may try to alter the rate structure applicable to DG 
customers, they must do so within the 
larger [**19]  context of a nondiscriminatory price 
regime. We find the Utilities' arguments that this 
reading would prohibit utilities from recovering the 
cost of serving DG customers unpersuasive.

Here, the proposed rate does not reflect an added 
service justifying a higher cost. The Utilities want 
to impose a mandatory three-part rate design for 
DG customers as opposed to the two-part rate 
design applied to non-DG customers. Both rate 
designs include a basic service fee and a kilowatt 
hour energy charge. The three-part rate design, 
however, adds an additional "demand charge" for 
DG customers. This demand charge includes a flat 
fee of $3 in the winter and $9 in the summer. There 
is no question that the RS-DG rate at issue here is 
not built on a time-of-use rate or a minimum bill. It 
is simply price discrimination. And this price 
discrimination undermines the policy preferences 
of our Legislature—as expressed in K.S.A. 66-
117d—which has codified the goal of incentivizing 
renewable energy production by private parties as 
we have already described.

We can think of several ways the Utilities could 
attempt to reduce or eliminate their economic "free 
rider" problem without creating a regime of price 
discrimination. [**20]  For example, the Utilities 
could simply restructure their rates so that their 
fixed costs are fully recovered by the flat fee 
charged to each customer hooked to the grid. 
Alternatively, the Utilities could impose a 
nondiscriminatory time-of-use rate, or a sliding 
scale rate that decreased the per-unit price as the 
customer purchased a higher volume of energy—
thus rewarding high volume purchasers. Of course 
it is beyond the scope of this opinion to predict 
whether these alternative price schemes would clear 

460 P.3d 821, *826; 2020 Kan. LEXIS 24, **17
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either the political or legal hurdles they might face. 
These examples simply illustrate that price 
discrimination is not the only way to achieve an 
equitable market for the sale of electricity within 
statutory parameters. Our decision today does not 
impose any restrictions on the Utilities' and 
Commission's economic judgments concerning 
how best to structure the generation and sale of 
electricity other than the restriction imposed by the 
Kansas Legislature in K.S.A. 66-117d.

The proposed RS-DG rate design violates K.S.A. 
66-117d because it uses a customer's DG status as a 
basis for charging more for the same goods and 
services than the Utilities charge to non-DG 
customers. And the requirements of K.S.A. 66-117d 
remain valid [**21]  and enforceable against the 
Utilities. Therefore, the RS-DG rate design is 
unlawful and the Commission erred by approving a 
discriminatory rate in violation of K.S.A. 66-117d.

The judgment of the Court of Appeals is reversed. 
The judgment of the Kansas Corporation 
Commission is reversed, and this matter is 
remanded to the Commission for further 
proceedings consistent with this opinion.

BEIER, J., not participating.

 [*828]  HENRY W. GREEN, JR., J., assigned.1

STEVE LEBEN, J., assigned.2

NEIL B. FOTH, District Judge, assigned.3

1 REPORTER'S NOTE: Judge Green, of the Kansas Court of 
Appeals, was appointed to hear case No. 120,436 under the authority 
vested in the Supreme Court by K.S.A. 2019 Supp. 20-3002(c) to fill 
the vacancy on the court by the retirement of Justice Lee A. Johnson.

2 REPORTER'S NOTE: Judge Leben, of the Kansas Court of 
Appeals, was appointed to hear case No. 120,436 under the authority 
vested in the Supreme Court by K.S.A. 2019 Supp. 20-3002(c) to fill 
the vacancy on the court by the retirement of Chief Justice Lawton 
R. Nuss.

3 REPORTER'S NOTE: District Judge Foth was appointed to hear 
case No. 120,436 vice Justice Beier under the authority vested in the 
Supreme Court by art. 3, § 6(f) of the Kansas Constitution.
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460 P.3d 821, *827; 2020 Kan. LEXIS 24, **20

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-T6S1-DYB8-32NV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-T6S1-DYB8-32NV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-T6S1-DYB8-32NV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-T6S1-DYB8-32NV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-T6S1-DYB8-32NV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-SPF1-DYB8-33VS-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BY4-SPF1-DYB8-33VS-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BWN-9FP1-DYB8-331Y-00000-00&context=




Ellen Kreifels

No Shepard’s  Signal™
As of: September 8, 2020 4:18 PM Z

Indianapolis Power & Light Co. v. Gammon

Court of Appeals of Indiana

May 6, 2020, Decided; May 6, 2020, Filed

Court of Appeals Case No. 19A-CT-2206

Reporter
148 N.E.3d 1042 *; 2020 Ind. App. LEXIS 188 **

Indianapolis Power & Light Company, a Subsidiary 
of the AES Corporation, Appellant-Defendant, v. 
Joshua Gammon and Nicole Gammon, Appellees-
Plaintiffs

Prior History:  [**1] Appeal from the Marion 
Superior Court. The Honorable Marc Rothenberg, 
Judge. Trial Court Cause No. 49D07-1608-CT-
29665.

Core Terms

electric, insulate, wire, foreseeable, uninsulated, 
feet, trim

Case Summary

Overview
HOLDINGS: [1]-The trial court improperly denied 
an electric company's motion for summary 
judgment in a case brought by plaintiff, who was 
electrocuted when installing metal trim on the roof 
of a commercial building in the course of his 
employment, near uninsulated power lines owned 
by the company; under well-established principles 
of Indiana law, because the power lines were high 
above the ground and did not pose a threat to the 

general public, and because the plaintiff was 
exposed to the lines only as a result of his 
employment, the company did not have a duty to 
insulate the lines; [2]-Nor did the company owe 
plaintiff a duty under the decision in Goodwin v. 
Yeakle's Sports Bar and Grill, Inc., because--
assuming that foreseeability was a component of 
the duty at issue--the injury was not foreseeable for 
purposes of Goodwin.

Outcome
Denial of the motion for summary judgment was 
reversed.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Summary 
Judgment Review > Standards of Review

Civil Procedure > Judgments > Summary 
Judgment > Entitlement as Matter of Law

HN1[ ]  Standards of Review, De Novo Review
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The Court of Appeals of Indiana reviews motions 
for summary judgment de novo, applying the same 
standard as the trial court. That is, the judgment 
sought shall be rendered forthwith if the designated 
evidentiary matter shows that there is no genuine 
issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 
Ind. R. Trial P. 56(C).

Torts > Negligence > Elements > Breach of 
Duty

Torts > Negligence > Elements > Duty

Torts > ... > Proof > Evidence > Burdens of 
Proof

Torts > ... > Elements > Causation > Proximate 
Cause

HN2[ ]  Elements, Breach of Duty

In order to prevail on a claim of negligence the 
plaintiff must show: (1) duty owed to plaintiff by 
defendant; (2) breach of duty by allowing conduct 
to fall below the applicable standard of care; and 
(3) compensable injury proximately caused by 
defendant's breach of duty.

Energy & Utilities Law > Utility 
Companies > Liability

Torts > ... > Standards of Care > Reasonable 
Care > Reasonable Person

HN3[ ]  Utility Companies, Liability

Electric utilities have a duty to exercise such care 
as a person of reasonable prudence would use under 
like conditions and circumstances.

Energy & Utilities Law > Utility 
Companies > Liability

Torts > ... > Duty > Standards of 
Care > Reasonable Care

HN4[ ]  Utility Companies, Liability

The relevant duty of an electric utility is much 
narrower when the plaintiff is injured by an 
uninsulated power line: Companies engaging in the 
generation and distribution of electricity have a 
duty to exercise reasonable care to keep distribution 
and transmission lines safely insulated in places 
where the general public may come into contact 
with them.

Energy & Utilities Law > Utility 
Companies > Liability

Torts > ... > Duty > Standards of 
Care > Reasonable Care

HN5[ ]  Utility Companies, Liability

Any company which engages in the distribution of 
electricity has a common law duty to exercise 
reasonable care to keep its power lines safely 
insulated by an effective coating or covering in 
places where the general public may come in 
contact with those lines. As a general rule, 
however, insulation is not required when the lines 
are sufficiently isolated so that the general public 
could not reasonably be expected to come in 
contact with them. The term "general public" 
means the great multitude of persons who would, in 
the course of daily events, be exposed to danger by 
the presence of an uninsulated wire carrying a 
dangerous voltage of electricity and has no 
reference to an individual whose particular 
employment requires him to work in the proximity 
of a live wire with which there would be no 
likelihood of his coming in contact except for such 
employment. Accordingly, an electric utility will 
not generally be required to insulate its wires to 
protect only those persons who might come into 
contact with power lines in the course of their 
employment.
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Energy & Utilities Law > Utility 
Companies > Liability

Torts > ... > Elements > Duty > Standards of 
Care

HN6[ ]  Utility Companies, Liability

In the context of the standard of care that an electric 
utility will not generally be required to insulate its 
wires to protect only those persons who might 
come into contact with power lines in the course of 
their employment, the word "contact" includes not 
only physically touching power lines but also 
coming in close proximity to them.

Administrative Law > Agency 
Rulemaking > Rule Application & 
Interpretation

Torts > Negligence > Elements > Duty

HN7[ ]  Agency Rulemaking, Rule Application 
& Interpretation

Indiana courts have repeatedly rejected the 
contention that administrative regulations establish 
a duty.

Torts > ... > Elements > Duty > Foreseeability 
of Harm

HN8[ ]  Duty, Foreseeability of Harm

Where foreseeability is a component of duty, the 
court must decide whether the act or incident at 
issue was foreseeable. This requires an analysis of 
the broad type of plaintiff and the broad type of 
harm involved to determine whether there is a 
probability or likelihood of harm serious enough to 
induce a reasonable person to take precautions to 
avoid it.

Energy & Utilities Law > Utility 
Companies > Liability

Torts > ... > Elements > Duty > Foreseeability 
of Harm

HN9[ ]  Utility Companies, Liability

An electric utility will not generally be required to 
insulate its wires to protect only those persons who 
might come into contact with power lines in the 
course of their employment. This is so because 
people who are exposed to power lines in the 
course of their employment are charged with 
knowledge of necessary safety precautions. And 
because the court assumes that such individuals 
will take necessary safety precautions, it is not 
foreseeable, for purposes of Goodwin v. Yeakle's 
Sports Bar and Grill, Inc., that they will be injured 
by power lines.

Counsel: ATTORNEYS FOR APPELLANT: 
Alyssa C.B. Cochran, Kightlinger & Gray, LLP, 
New Albany, Indiana; Thomas J. Jarzyniecki, Jr., 
Jennifer M. Van Dame, Kightlinger & Gray, LLP, 
Indianapolis, Indiana.

ATTORNEYS FOR APPELLEE: Lee C. Christie, 
Katherine A. Franke, Cline Farrell Christie Lee & 
Bell, P.C., Indianapolis, Indiana.

Judges: Vaidik, Judge. May, J., and Robb, J., 
concur.

Opinion by: Vaidik
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 [*1044]  Vaidik, Judge.

Case Summary

P1 In the course of his employment, Joshua 
Gammon was installing metal trim on the roof of a 
commercial building, near uninsulated power lines 
owned by Indianapolis Power & Light Company 
("IPL"). Gammon was electrocuted and later sued 
IPL. IPL moved for summary judgment, arguing 
that it did not owe Gammon a duty. The trial court 
denied IPL's motion, and IPL appeals. Under well-
established principles of Indiana law, because the 
power lines were high above the ground and did not 
pose a threat to the general public, and because 
Gammon was exposed to the lines only as a result 
of his employment, IPL did not have a duty to 
insulate the lines. Nor did IPL owe Gammon a duty 
under the building-clearance [**2]  requirements of 
the National Electrical Safety Code or under our 
Supreme Court's recent decision in Goodwin v. 
Yeakle's Sports Bar and Grill, Inc., 62 N.E.3d 384 
(Ind. 2016). Therefore, we reverse the trial court's 
denial of IPL's motion for summary judgment.

Facts and Procedural History

P2 In June 2015, Gammon was employed by a 
company called Window Man. Window Man was 
hired to install aluminum trim around the roof of a 
commercial building located at 6845 Madison 
Avenue in Indianapolis, and it sent Gammon to do 
the work. There were uninsulated IPL power lines 
within a few feet of the roof of the building. 
Gammon knew that "electrical lines can be de-
energized by the power company," but he did not 
call IPL to ask it to do so. Appellant's App. Vol. II 
p. 67. He set up an aluminum ladder near the lines, 
climbed the ladder holding a piece of trim, and was 
electrocuted. (There is no evidence that either 
Gammon or the piece of trim actually touched a 
power line, but as we explain below, that fact is 
irrelevant to our analysis.) He fell approximately 
forty feet and suffered serious injuries.

P3 A year later, Gammon filed suit against IPL 

(along with his wife Nicole, who makes a claim for 
loss of consortium). He claimed that IPL acted 
negligently by, among other [**3]  things, failing to 
insulate the wires and failing to comply with the 
building-clearance requirements of the National 
Electrical Safety Code (NESC). IPL acknowledges 
that the lines were not insulated but disputes that 
they violated the NESC clearance requirements.

P4 IPL moved for summary judgment, arguing that 
"under well settled Indiana law, a utility company, 
such as IPL, does not have a duty to protect skilled 
workmen, such as Plaintiff, from the obvious 
dangers of overhead lines." Id. at 31. After further 
briefing and a short hearing, the trial court issued a 
one-sentence order denying IPL's motion.

 [*1045]  P5 Gammon now brings this interlocutory 
appeal.

Discussion and Decision

P6 IPL contends that the trial court erred by 
denying its motion for summary judgment. HN1[
] We review motions for summary judgment de 
novo, applying the same standard as the trial court. 
Hughley v. State, 15 N.E.3d 1000, 1003 (Ind. 
2014). That is, "The judgment sought shall be 
rendered forthwith if the designated evidentiary 
matter shows that there is no genuine issue as to 
any material fact and that the moving party is 
entitled to a judgment as a matter of law." Ind. 
Trial Rule 56(C).

HN2[ ] P7 "In order to prevail on a claim of 
negligence the plaintiff must show: (1) duty owed 
to plaintiff by defendant; (2) [**4]  breach of duty 
by allowing conduct to fall below the applicable 
standard of care; and (3) compensable injury 
proximately caused by defendant's breach of duty." 
King v. Ne. Sec., Inc., 790 N.E.2d 474, 484 (Ind. 
2003), reh'g denied. IPL argues that it did not owe 
Gammon a duty and that it is therefore entitled to 
summary judgment. We agree.

I. IPL did not have a duty to insulate the power 
lines

148 N.E.3d 1042, *1042; 2020 Ind. App. LEXIS 188, **1
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HN3[ ] P8 As both IPL and Gammon note, we 
have said that "electric utilities have a duty to 
exercise such care as a person of reasonable 
prudence would use under like conditions and 
circumstances." Rogers v. Grunden, 589 N.E.2d 
248, 256 (Ind. Ct. App. 1992), reh'g denied, trans. 
denied. Gammon contends that our duty analysis 
should begin and end with that statement. HN4[ ] 
However, in the very next sentence of that opinion, 
we indicated that the relevant duty is much 
narrower when the plaintiff is injured by an 
uninsulated power line: "Companies engaging in 
the generation and distribution of electricity have a 
duty to exercise reasonable care to keep 
distribution and transmission lines safely 
insulated in places where the general public may 
come into contact with them." Id. (emphasis 
added). Our Supreme Court later adopted this 
narrower statement of duty. N. Ind. Pub. Serv. Co. 
v. Sharp, 790 N.E.2d 462, 465 (Ind. 2003); Butler v. 
City of Peru, 733 N.E.2d 912, 916-17 (Ind. 2000).1

P9 We applied the narrow duty to insulate in a case 
relied [**5]  upon heavily by IPL, Spudich v. N. 
Ind. Pub. Serv. Co., 745 N.E.2d 281 (Ind. Ct. App. 
2001), reh'g denied, trans. denied. Spudich worked 
for a company that was hired to string Christmas 
lights on trees in front of the East Chicago 
Administrative Building, and he was sent to work 
on the project. There were uninsulated power lines 
suspended over the trees, approximately thirty-eight 
feet above the ground. Spudich used an aerial 
bucket truck to reach the top of the trees, and while 
standing in the bucket, he suffered an electrical 
injury. Spudich sued the utility, and the utility 
moved for summary judgment, arguing that it did 
not owe a duty to Spudich. The trial court granted 
the utility's motion, and Spudich appealed.

1 In Rogers, we also noted that even if the general public is not 
exposed to the power lines at issue, the electric utility has a duty to 
insulate the lines if it "knows or has knowledge of such facts from 
which it should know that a 'particular segment' of the population 
will be regularly exposed to the wires for one reason or another." 589 
N.E.2d at 256. Gammon does not argue that this "particular 
segment" principle applies here.

HN5[ ] P10 In affirming the trial court's 
conclusion that the utility did not owe Spudich a 
duty, we first noted:

It is a well-settled rule of law that any company 
which engages in the distribution of electricity 
has a common law duty to exercise reasonable 
care to keep  [*1046]  its power lines safely 
insulated by an effective coating or covering in 
places where the general public may come in 
contact with those lines. As a general rule, 
however, insulation is not required when the 
lines are sufficiently isolated so that the general 
public could not reasonably [**6]  be expected 
to come in contact with them.

Id. at 290-91 (citations omitted). We then explained 
that the term "general public" means the "great 
multitude of persons who would, in the course of 
daily events, be exposed to danger by the presence 
of an uninsulated wire carrying a dangerous voltage 
of electricity" and "has no reference to an 
individual whose particular employment requires 
him to work in the proximity of a live wire with 
which there would be no likelihood of his coming 
in contact except for such employment." Id. at 291 
(quoting Southern Ind. Gas & Elec. Co. v. 
Steinmetz, 177 Ind. App. 96, 100, 377 N.E.2d 1381, 
1383-84 (1977)). "Accordingly," we observed, "an 
electric utility will not generally be required to 
insulate its wires to protect only those persons who 
might come into contact with power lines in the 
course of their employment." Id. We held that 
because the likelihood of the general public coming 
into contact with the lines "was virtually 
nonexistent" and because "Spudich was near the 
lines only as a product of his employment," the 
utility did not owe Spudich a duty to insulate the 
lines. Id.

P11 The similarities between this case and Spudich 
are obvious. Like the lines at issue in Spudich, the 
lines at issue were approximately forty feet above 
the ground and therefore did not pose a 
threat [**7]  to the general public. And like the 
plaintiff in Spudich, Gammon was near the lines 

148 N.E.3d 1042, *1045; 2020 Ind. App. LEXIS 188, **4
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only because of his employment.

P12 Despite IPL's extensive reliance on Spudich, 
Gammon mentions the decision only once in his 
brief. He notes that Spudich (like Butler) refers to 
people coming "into contact" with power lines and 
emphasizes that there is no evidence that he "came 
into contact" with the lines at issue in this case. 
Appellee's Br. pp. 25-26. But in this context, 
"contact" should not be read to mean only physical 
touching. In Butler, our Supreme Court used the 
concept of "coming into contact" with power lines 
interchangeably with the concept of being 
"exposed" to such lines. 733 N.E.2d at 916-17. 
HN6[ ] The word "contact," then, includes not 
only physically touching power lines but also 
coming in close proximity to them. Spudich 
confirms this reading. In footnote 3 of our opinion, 
we explained:

Because of the procedural posture of this case, 
the facts have not been fully developed and 
there remains a dispute regarding how Spudich 
was injured. NIPSCO alleges that Spudich 
raised the bucket too high and that his head 
actually came into contact with the wire; 
Spudich, however, alleges that he was several 
feet below the [**8]  wire when he was injured. 
Because of the nature of the legal issues in this 
case, this factual dispute does not preclude 
summary judgment.

Spudich, 745 N.E.2d at 285 n.3. Gammon does not 
acknowledge, let alone contest, that part of 
Spudich.

II. The NESC does not establish a tort duty

P13 In a related argument, Gammon says that the 
issue is not whether the lines in question should 
have been insulated but, rather, whether the lines 
were "too close" to the building. Appellee's Br. pp. 
16-17, 26. He contends that the lines violated the 
NESC building-clearance requirements, which are 
incorporated by reference in the Indiana 
Administrative Code. See 170 Ind. Admin. Code 4-
1-26. IPL disputes that claim, but we need not 

resolve this dispute. Whether the lines complied 
 [*1047]  with the NESC is irrelevant to our duty 
analysis. HN7[ ] As IPL notes, with no dispute 
from Gammon, "Indiana courts have repeatedly 
rejected the contention that administrative 
regulations establish a duty." Appellant's Br. pp. 
31-32 (citing Vaughn v. Daniels Co. (W. Va.), Inc., 
841 N.E.2d 1133, 1144 (Ind. 2006), reh'g denied; 
Beta Steel v. Rust, 830 N.E.2d 62, 73-74 (Ind. Ct. 
App. 2005); Vandenbosch v. Daily, 785 N.E.2d 666, 
670 (Ind. Ct. App. 2003), trans. denied; Hodge v. 
Nor-Cen, Inc., 527 N.E.2d 1157, 1160 n.3 (Ind. Ct. 
App. 1988), reh'g denied, trans. denied).

III. There is no need to reevaluate duty under 
Goodwin v. Yeakle's Sports Bar and Grill, Inc.

P14 Gammon also argues that IPL owed him a duty 
because his injury was "foreseeable" under the 
standard [**9]  adopted by our Supreme Court in 
Goodwin v. Yeakle's Sports Bar and Grill, Inc., 62 
N.E.3d 384 (Ind. 2016). HN8[ ] In Goodwin, our 
Supreme Court held that where foreseeability is a 
"component of duty," the court must decide 
whether the act or incident at issue was foreseeable. 
Id. at 389. This requires an analysis of the broad 
type of plaintiff and the broad type of harm 
involved to determine whether there is a probability 
or likelihood of harm serious enough to induce a 
reasonable person to take precautions to avoid it. 
Id. at 392, 393.

P15 Assuming that foreseeability is a "component" 
of the duty at issue here, existing caselaw 
establishes that Gammon's injury was not 
foreseeable for purposes of Goodwin. HN9[ ] As 
we said in Spudich, "an electric utility will not 
generally be required to insulate its wires to protect 
only those persons who might come into contact 
with power lines in the course of their 
employment." 745 N.E.2d at 291. This is so 
because people who are exposed to power lines in 
the course of their employment are charged with 
knowledge of necessary safety precautions. See N. 
Ind. Pub. Serv. Co. v. E. Chi. Sanitary Dist., 590 
N.E.2d 1067, 1072 (Ind. Ct. App. 1992) (NIPSCO) 
(noting that an electric utility "will not generally be 

148 N.E.3d 1042, *1046; 2020 Ind. App. LEXIS 188, **7

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:410K-BSX0-0039-415X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YV6-C7T1-F1WF-M4DR-00000-00&context=&link=clscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42RV-MD70-0039-443J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YV6-C7T1-F1WF-M4DR-00000-00&context=&link=clscc7
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GHJ-NJ20-TVTW-B2GB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GHJ-NJ20-TVTW-B2GB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4893-CCB0-0039-44FW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4893-CCB0-0039-44FW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-CKH0-003F-X408-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-CKH0-003F-X408-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-CKH0-003F-X408-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1H-7DD1-F04G-6026-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1H-7DD1-F04G-6026-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YV6-C7T1-F1WF-M4DR-00000-00&context=&link=clscc8
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1H-7DD1-F04G-6026-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1H-7DD1-F04G-6026-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YV6-C7T1-F1WF-M4DR-00000-00&context=&link=clscc9
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42RV-MD70-0039-443J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-99M0-003F-X205-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-99M0-003F-X205-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-99M0-003F-X205-00000-00&context=


Page 7 of 7

Ellen Kreifels

required to insulate its wires with a covering or 
coating to protect only those persons who might 
come into contact with power lines in the course of 
their employment [**10]  as electric utility 
employees, or while cleaning and repairing a 
sign near power lines, or while installing a TV 
antenna on private property" (emphasis added)); 
see also Butler, 733 N.E.2d at 917 (citing NIPSCO 
for the proposition that an electric utility does not 
have a duty to insulate power lines "where the only 
people who come into contact with them are utility 
employees or others charged with knowledge of 
necessary safety precautions" (emphasis added)). 
And because we assume that such individuals will 
take necessary safety precautions, it is not 
foreseeable, for purposes of Goodwin, that they will 
be injured by power lines.

P16 The evidence here is consistent with that 
conclusion. Gammon acknowledged, during his 
deposition, that he had installed metal trim "[j]ust 
about every day for the last 15 years," that he 
worked around power lines "[v]ery often," and that 
he knew to exercise caution when doing so. 
Appellant's App. Vol. II pp. 55, 58-59, 69-70. He 
also knew that electric utilities can de-energize 
power lines if necessary.2

 [*1048]  P17 For these reasons, IPL did not owe 
Gammon a duty, and the trial court should have 
granted IPL's motion for summary judgment.

P18 Reversed.

May, J., and Robb, J., concur.

End of Document

2 Gammon also notes our holding that an electric utility owes a duty 
if the danger at issue "comes from some malfunction of which the 
person would have no reason to be aware." Cox v. N. Ind. Pub. Serv. 
Co., 848 N.E.2d 690, 696 (Ind. Ct. App. 2006). He suggests that non-
compliance with the NESC building-clearance requirements would 
constitute a "malfunction." He does not cite any authority to support 
this proposition.

148 N.E.3d 1042, *1047; 2020 Ind. App. LEXIS 188, **9
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Governments > Local Governments > Licenses

HN2[ ]  Local Governments, Licenses

Although a county has broad discretion to grant a 
franchise, it may not compel a utility to accept its 
terms, conditions, and limitations. A franchise is a 
contract, and like all contracts, both sides must 
agree to the terms. This does not mean that a 
county or a utility may not consider certain terms, 
such as franchise compensation, nonnegotiable. It 
simply means that both sides must agree to the 
terms before an agreement is reached.

Governments > Local Governments > Home 
Rule

HN3[ ]  Local Governments, Home Rule

A home rule county has broad legislative powers as 
the state, at least when it comes to local affairs. 
This broad power means that generally, a home rule 
county may legislate as it sees fit, so long as it does 
so within the confines of state and constitutional 
law. However, a home rule county may not tax 
without express authorization from the legislature.

Business & Corporate Compliance > ... > Local 
Governments > Governments > Local 
Governments

HN4[ ]  Governments, Local Governments

Water-sewer districts, which are special purpose 
local governments, have only those powers that are 
expressly granted to them, those that are necessarily 
or fairly implied in or incident to the powers 
expressly granted, and those that are essential to its 
objects and purposes. Private utilities have no 
governmental powers-and no right to use county 
rights-of-way without consent. Water-sewer 
districts and private utilities can act only if state 
law has granted them the authority to do so.

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

HN5[ ]  Standards of Review, De Novo Review

Issues of law are reviewed de novo.

Governments > Local Governments > Licenses

HN6[ ]  Local Governments, Licenses

The Covell factors are too limited and not entirely 
helpful when the issue is simply whether a charge 
is a tax or not, as opposed to whether the charge is 
either a tax or a regulatory fee.

Governments > Local Governments > Finance

HN7[ ]  Local Governments, Finance

When the issue is simply whether a charge is a tax, 
the court considers the purpose of the cost, where 
the money raised is spent, and whether people pay 
the cost because they use the service.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN8[ ]  Local Governments, Finance

Franchise compensation is not a tax.

Governments > Local Governments > Finance

HN9[ ]  Local Governments, Finance

A charge is more likely to be a tax if the 
government deposits the money into a general fund 
rather than into a special fund for a particular 
purpose. But depositing money into a general fund 
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does not mean that a charge is a tax per se. For 
instance, a charge is less likely to be a tax-no 
matter where it is deposited-if the charge is for 
municipal services rendered. If people pay the cost 
because they use the service, the charge is less 
likely to be a tax.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN10[ ]  Local Governments, Finance

The determination of whether a charge that is 
nominally a franchise fee constitutes a tax depends 
on whether it is reasonably related to the value of 
the franchise rights.

Governments > Local Governments > Finance

HN11[ ]  Local Governments, Finance

A charge that raises revenue for a municipality’s 
general fund is not necessarily a tax, and this is 
particularly true when the charge is part of a 
bargained-for exchange.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN12[ ]  Local Governments, Finance

A county may require compensation for the use of 
the public streets as a condition for granting a 
franchise, unless forbidden by statute or contrary to 
public policy.

Governments > Local Governments > Home 
Rule

HN13[ ]  Local Governments, Home Rule

A home rule county has broad legislative authority. 
When it comes to local affairs, a home rule county 
may legislate as it sees fit-within the confines of 
state and constitutional law, of course. Franchising 
local rights-of-way is a local affair that falls within 
home rule authority.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN14[ ]  Local Governments, Finance

To reiterate, a county may require compensation for 
the use of the public streets as a condition for 
granting a franchise, unless forbidden by statute or 
contrary to public policy.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN15[ ]  Local Governments, Finance

Wash. Rev. Code § 35.21.860 bars cities and towns, 
but not counties, from imposing a franchise fee or 
any other fee or charge of whatever nature or 
description upon the light and power, or gas 
distribution businesses, or telephone business, or 
service provider for use of the right-of-way. Wash. 
Rev. Code § 35.21.860(1). A handful of exceptions 
to this general bar exist. Wash. Rev. Code § 
47.44.020 allows the Department of Transportation 
to grant franchises with or without compensation, 
but not in excess of the reasonable cost for 
investigating, handling, and granting the franchise. 
Wash. Rev. Code § 47.44.020(1). So, under these 
statutes, cities, towns, and the Department of 
Transportation are expressly limited in how much 
they can charge. These statutes show that when the 
legislature wants to bar a subdivision of the state 
from charging franchise compensation, it knows 
how to do so.
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Governments > Legislation > Interpretation

HN16[ ]  Legislation, Interpretation

Where the legislature uses certain statutory 
language in one instance, and different language in 
another, there is a difference in legislative.

Governments > Local Governments > Licenses

HN17[ ]  Local Governments, Licenses

Counties do not own the county roads but instead 
operate and maintain them as agents of the state. 
But it is also true that counties have independent 
statutory authority to grant franchises to utilities to 
use the right-of-way of county roads in their 
respective counties for the construction and 
maintenance of waterworks, gas pipes, telegraph, 
and electric light lines, sewers and any other such 
facilities. Wash. Rev. Code § 36.55.010. Regardless 
of ownership, this statute provides counties with at 
least some power to exclude: counties have 
discretion to deny a utility a franchise.

Governments > Local Governments > Licenses

HN18[ ]  Local Governments, Licenses

Counties hold their rights-of-way in trust for the 
public. Counties hold rights-of-way in trust for the 
public, primarily for public travel but secondarily 
for other purposes such as provision of utilities. 
Under Wash. Rev. Code § 36.55.050, the county 
may grant a franchise if it deems it to be for the 
public interest. Wash. Rev. Code § 36.55.050.

Governments > Local Governments > Home 
Rule

HN19[ ]  Local Governments, Home Rule

Regarding a home rule county, any county may 
frame charter for its own government subject to the 

Constitution and laws of this state Wash. Const. art. 
XI, § 4. Through this constitutional provision, the 
intent that they should have the right to conduct 
their purely local affairs without supervision by the 
state, so long as they abided by the provisions of 
the constitution and did not run counter to 
considerations of public policy of broad concern, 
expressed in general laws.

Governments > Local Governments > Home 
Rule

HN20[ ]  Local Governments, Home Rule

A home rule county needs authorization, express or 
implied, to act if the state’s interest is paramount to 
or joint with its own.

Governments > Local Governments > Licenses

HN21[ ]  Local Governments, Licenses

A county acts as an administrative agency of the 
State government when it grants a franchise. The 
State has traditionally delegated its absolute control 
over county roads to the counties. Critically, the 
State has delegated the key aspect of its control at 
issue the ability to grant franchises-to counties. A 
home rule municipality’s power is limited only by 
constitutional provision or legislative enactment. A 
county’s concern over the roads within its 
jurisdiction outweighs any interest in those roads 
retained by the State.

Governments > Local Governments > Finance

Governments > Local Governments > Licenses

HN22[ ]  Local Governments, Finance

Even if a county may charge franchise 
compensation, it may not compel a utility to 
accepts its terms and conditions. But if a utility 
does not accept the county’s terms and conditions, 
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it must point to some other source of authority to 
use the rights-of-way absent a franchise.

Governments > Legislation > Interpretation

HN23[ ]  Legislation, Interpretation

When interpreting a statute, the court strives to 
ascertain and carry out the legislature’s intent. If 
the legislature’s intent is clear from the statute’s 
language, the court end the court's inquiry there. 
When ascertaining intent from a statute’s language, 
the court examines the statute in which the 
provision at issue is found, as well as related 
statutes or other provisions of the same act in which 
the provision is found. If, after this inquiry, the 
statute remains susceptible to more than one 
reasonable meaning, the statute is ambiguous and it 
is appropriate to resort to aids to construction, 
including legislative history. Ultimately, the court 
must harmonize related statutory provisions to 
effectuate a consistent statutory scheme that 
maintains the integrity of the respective statute.

Business & Corporate Compliance > ... > Local 
Governments > Governments > Local 
Governments

HN24[ ]  Governments, Local Governments

Under Wash. Rev. Code § 57.08.005, water-sewer 
districts have the power to acquire by purchase or 
condemnation, or both, all lands, property and 
property rights necessary for its purposes. Wash. 
Rev. Code § 57.08.005(1). A district that provides 
water service has the power to conduct water 
throughout the district and carry it along and upon 
public highways, roads, and streets. Wash. Rev. 
Code § 57.08.005(3). Similarly, a district that 
provides sewer service has the statutory power to 
construct and lay sewer pipe along and upon public 
highways, roads, and streets and condemn and 
purchase or acquire land and rights-of-way 
necessary for such sewer pipe. Wash. Rev. Code § 

57.08.005(5).

Governments > Local Governments > Licenses

HN25[ ]  Local Governments, Licenses

Wash. Rev. Code § 57.08.005 does not explicitly 
state that water-sewer districts must acquire a 
franchise before using the county’s rights-of-way. 
Neither does it explicitly state that water-sewer 
districts may use a county’s rights-of-way without a 
franchise. But water-sewer districts are special 
purpose local governments. Thus, they have only 
those powers that are expressly granted to them, 
those that are necessarily or fairly implied in or 
incident to the powers expressly granted and those 
that are essential to its objects and purposes. Wash. 
Rev. Code § 57.08.005 flunks this test. It does not 
expressly grant the districts the right to use the 
rights-of-way without a franchise. This right is not 
necessarily or fairly implied in or incident to the 
powers expressly granted, either. In fact, the statute 
enables water-sewer districts to acquire property 
rights by purchase or condemnation, and it enables 
sewer districts to acquire rights-of-way. Wash. Rev. 
Code § 57.08.005(1), (5). These grants of power 
imply that the water-sewer districts must acquire, 
and have the power to acquire, the necessary 
property rights to use a county’s rights-of-way. 
Finally, a statutory franchise is not essential to a 
water-sewer district’s objects and purposes. A 
district can still carry out its objects and purposes 
even if it has to enter into a franchise agreement 
with a county first.

Governments > Legislation > Interpretation

HN26[ ]  Legislation, Interpretation

It is an elementary rule that where the legislature 
uses certain statutory language in one instance, and 
different language in another, there is a difference 
in legislative intent. Unlike Wash. Rev. Code § 
35.58.330, Wash. Rev. Code § 57.08.005 does not 
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expressly grant a water-sewer district the power to 
carry water or lay sewer pipe along county roads 
without first obtaining a franchise from the county. 
Wash. Rev. Code § 57.08.005(1), (3), (5).

Governments > Legislation > Interpretation

HN27[ ]  Legislation, Interpretation

Related statutory provisions must be harmonized to 
effectuate a consistent statutory scheme that 
maintains the integrity of the respective statute.

Business & Corporate Compliance > ... > Local 
Governments > Governments > Local 
Governments

HN28[ ]  Governments, Local Governments

Under Wash. Rev. Code § 57.08.005, a water-sewer 
district may use a county’s rights-of-way with that 
county’s permission, and under Wash. Rev. Code § 
36.55.010, the county may decide whether to allow 
the district to use its rights-of-way.

Business & Corporate Compliance > ... > Local 
Governments > Governments > Local 
Governments

HN29[ ]  Governments, Local Governments

Utilities are not the same as the general public, they 
operate for the benefit of their customers. A utility 
will not provide service to a customer that does not 
request service. Thus, by dedicating a road to the 
public, a person does not impliedly grant a utility 
company, which operates for the benefit of its 
customers, not the general public, unfettered access 
to that road.

Governments > Local Governments > Licenses

HN30[ ]  Local Governments, Licenses

Whether an individual utility has some specific 
right to use the rights-of-way without a franchise 
must be resolved on a case-by-case basis.

Headnotes/Summary

Summary

WASHINGTON OFFICIAL REPORTS 
SUMMARY

Nature of Action: A county sought a judgment 
declaring that it had authority to enact an ordinance 
requiring electric, gas, water, and sewer utilities to 
pay franchise compensation in exchange for the 
right to use the county’s rights-of-way and to adopt 
an accompanying public rule establishing the 
methodology used to estimate franchise 
compensation.

Superior Court: The King County Superior Court, 
No. 18-2-02238-0, Samuel S. Chung, J., on 
September 4, 2018, entered a summary judgment in 
favor of the defendant utilities, finding that the 
county lacked authority to charge franchise 
compensation.

Supreme Court: Holding that the county had 
authority to charge franchise compensation, the 
franchise compensation was not an impermissible 
tax, and the utilities did not have any right to use 
the county’s rights-of-way without a franchise, the 
court reverses the judgment and remands the case 
for the trial court to enter partial summary 
judgment in favor of the county on the facial 
validity of the franchise compensation portion of 
the ordinance and for further proceedings.

Headnotes

WASHINGTON OFFICIAL REPORTS 
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HEADNOTES

WA[1][ ] [1] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Discretion of County > Scope. 

Under RCW 36.55.010, a county has discretion to 
grant or deny a franchise to a utility to use a county 
right-of-way. A county’s discretion is broad: if it 
decides to grant a franchise, it may do so according 
to its own terms, conditions, and limitations.

WA[2][ ] [2] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Compensation > Validity. 

A county may require compensation for the use of a 
county right-of-way as a condition for granting a 
franchise to a utility unless forbidden by statute or 
contrary to public policy.

WA[3][ ] [3] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Terms, Conditions, and 
Limitations > Agreement of Parties > Necessity. 

Although a county has broad discretion to grant a 
franchise to a utility to use a county right-of-way, it 
may not compel a utility to accept its terms, 
conditions, and limitations. A franchise is a 
contract, and like all contracts, both sides must 
agree to the terms. This does not mean that a 
county or a utility may not consider certain terms, 
such as franchise compensation, nonnegotiable. It 
simply means that both sides must agree to the 
terms before an agreement is reached.

WA[4][ ] [4] 

Counties > Charter > Home Rule > Legislative 
Powers > Scope. 

A home rule county has as broad legislative powers 
as the State, at least when it comes to local affairs. 
This broad power means that, generally, a home 
rule county may legislate as it sees fit, so long as it 
does so within the confines of state and 
constitutional law. 

WA[5][ ] [5] 

Taxation > Counties > Charter > Home 
Rule > Taxation > Authority. 

A home rule county may not tax without express 
authorization from the legislature.

WA[6][ ] [6] 

Waters > Water and Sewer 
Districts > Powers > Limitations. 

Water-sewer districts, which are special purpose 
local governments, have only those powers that are 
expressly granted to them, those that are necessarily 
or fairly implied in or incident to the powers 
expressly granted, and those that are essential to its 
objects and purposes. 

WA[7][ ] [7] 

Utility Services > Private Utilities > Powers. 

Private utilities have no governmental powers. 

WA[8][ ] [8] 

Appeal > Review > Issues of Law > Standard of 
Review. 

Issues of law are reviewed de novo.

WA[9][ ] [9] 

Taxation > Tax > What Constitutes > Nature of 
Charge. 
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Not all demands for payment made by a 
governmental body are taxes or regulatory fees. A 
charge can be something else entirely; thus, a party 
cannot prove that a charge is a tax merely by 
proving that it is not a regulatory fee.

WA[10][ ] [10] 

Taxation > Tax > What 
Constitutes > Determination > Factors. 

In determining whether a government charge is a 
tax, a court considers the purpose for the charge, 
where the money raised is spent, and whether those 
paying the charge do so because they use the 
service that is supported by the revenue from the 
charge.

WA[11][ ] [11] 

Taxation > Tax > What Constitutes > Revenue. 

The fact that a government charge is imposed to 
raise revenue is not dispositive of whether the 
charge is a tax.

WA[12][ ] [12] 

Taxation > Tax > What Constitutes > Use of Services 
or Property > Bargained-For Exchange. 

A government charge is less likely to be a tax if, 
although the revenues from the charge are 
deposited into a general fund (like taxes are), the 
charge is in exchange for a right to use 
governmental services or property pursuant to a 
bargained-for exchange.

WA[13][ ] [13] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Franchise Fee > Nature of 
Charge > Tax. 

A fee charged by a county for a utility's use of a 
county right-of-way as a condition for granting a 
franchise to the utility does not constitute a tax.

WA[14][ ] [14] 

Statutes > Construction > Legislative 
Intent > Difference in Language. 

When the legislature uses certain language in one 
statute and different language in another, a 
difference in legislative intent is evidenced.

WA[15][ ] [15] 

Counties > Highways > County Roads > Public Trust. 

Counties hold rights-of-way in trust for the public, 
primarily for public travel but secondarily for other 
purposes such as provision of utilities.

WA[16][ ] [16] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Public Interest. 

Under RCW 36.55.050, a county may grant a 
franchise to a utility to use a county right-of-way if 
the county deems it to be for the public interest. 
The county has broad discretion to determine 
whether a franchise satisfies that standard. The 
county's determination may not be arbitrary, 
capricious, or prompted by wrong motives, such as 
misunderstanding of the law. A court will not opine 
on the county's wisdom or lack thereof, so long as 
the county lawfully exercises its discretion.

WA[17][ ] [17] 

Counties > Charter > Home Rule > Constitutional 
Provision > Purpose. 

Through Wash. Const. art. XI, § 4—which permits 
a county to frame a home rule charter for its own 
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government subject to the Washington Constitution 
and the laws of the state—Washingtonians 
manifested an intent that they should have the right 
to conduct their purely local affairs without 
supervision by the State, so long as they abide by 
the provisions of the constitution and do not run 
counter to considerations of public policy of broad 
concern, expressed in general laws.

WA[18][ ] [18] 

Counties > Charter > Home Rule > Paramount or 
Joint State Interest > Effect. 

A home rule county chartered pursuant to Wash. 
Const. art. XI, § 4 needs authorization, express or 
implied, to act if the State's interest is paramount to 
or joint with the county's interest.

WA[19][ ] [19] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > County as Agent of State. 

A county acts as an administrative agent of the state 
government when the county grants a franchise to a 
utility to use a county right-of-way.

WA[20][ ] [20] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Delegated Authority > State 
Interest. 

The State has traditionally delegated its absolute 
control over county roads to counties. Specifically, 
the State has delegated to counties under ch. 36.55 
RCW the authority to grant franchises to utilities to 
use county rights-of-way. It follows that any 
interest retained by the State is not of such a 
magnitude to bar a county from taking local action 
when granting franchises, so long as that action 
does not conflict with any state law. A county's 
concern over the roads within its jurisdiction 
outweighs any interest in those roads by the State.

WA[21][ ] [21] 

Counties > Utility Services > County Franchise > Use 
of Right of Way > Terms, Conditions, and 
Limitations > Agreement of Parties > Lack of 
Agreement  > Effect. 

If a utility does not accept a county’s terms and 
conditions imposed in connection with a franchise 
to use a county right-of-way, the utility must point 
to some other source of authority to use the right-
of-way absent a franchise.

WA[22][ ] [22] 

Waters > Water and Sewer Districts > Powers > Use 
of County Right of Way > Franchise 
Agreement > Necessity. 

RCW 57.08.005 does not grant water-sewer districts 
the right to use county rights-of-way without a 
franchise agreement with the county pursuant to 
RCW 36.55.010. Rather, RCW 57.08.005 is a 
permissive statute that allows water-sewer districts 
to use county rights-of-way by acquiring the 
necessary property rights from the county.

WA[23][ ] [23] 

Utility Services > Beneficiaries. 

Utilities do not operate for the benefit of the 
general public—they operate for the benefit of their 
customers.

WA[24][ ] [24] 

Utility Services > Highways > Dedication to 
Public > Rights of Utilities > Unfettered Access. 

By dedicating a road to the public, a party does not 
impliedly grant a utility company—which operates 
for the benefit of its customers, not the general 
public—unfettered access to that road.
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GORDON MCCLOUD, J., delivered the opinion of the 
court, in which JOHNSON, MADSEN, OWENS, 
WIGGINS, GONZÁLEZ, and YU, JJ., concurred. 
STEPHENS, J., filed a concurring opinion, in which 
LAWRENCE-BERREY, J. PRO TEM., concurred. 
FAIRHURST, C.J., did not participate in the 
disposition of this case.

Highways > Dedication to Public > Rights of 
Utilities > Unfettered Access. 

Utility Services > County Franchise > Use of Right of 
Way > Discretion of County > Scope. 

Utility Services > County Franchise > Use of Right of 
Way > Compensation > Validity. 

Utility Services > County Franchise > Use of Right of 
Way > Terms, Conditions, and Limitations > Agreement 
of Parties > Necessity. 

Counties > Charter > Home 
Rule > Taxation > Authority. 

Utility Services > County Franchise > Use of Right of 
Way > Franchise Fee > Nature of Charge > Tax. 

Highways > County Roads > Public Trust. 

Utility Services > County Franchise > Use of Right of 
Way > Public Interest. 

Utility Services > County Franchise > Use of Right of 
Way > County as Agent of State. 

Utility Services > County Franchise > Use of Right of 
Way > Delegated Authority > State Interest. 

Utility Services > County Franchise > Use of Right of 
Way > Terms, Conditions, and Limitations > Agreement 
of Parties > Lack of Agreement  > Effect. 
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Utilities Council and Washington Public Utility 
Districts Associations, amici curiae.

William C. Severson on behalf of Rental Housing 
Association of Washington, amicus curiae.

Donna L. Barnett and Ryan C. Thomas on behalf of 
Puget Sound Energy, amicus curiae.

Judges: AUTHOR: Justice Sheryl Gordon 
McCloud. WE CONCUR: Justice Charles W. 
Johnson, Justice Barbara A. Madsen, Justice Susan 
Owens, Justice Charles K. Wiggins, Justice Steven 
C. González, Justice Mary I. Yu. AUTHOR: Justice 
Debra L. Stephens. 

Opinion by: SHERYL GORDON MCCLOUD

Opinion

EN BANC
 [*834]  [**684] 

¶1 GORDON MCCLOUD, J. — King County enacted 
a first-of-its-kind ordinance that requires electric, 
gas, water, and sewer utilities to pay for the right to 
use the county’s rights-of-way, a right known as a 
franchise. King County refers to its planned charge 
as “franchise compensation,” and the amount 
charged is based on an estimate of the franchise’s 
value. If the county and utility cannot agree [***3]  
on an amount, the county will bar the utility from 
using its rights-of-way.

¶2 This case presents a facial challenge to King 
County’s authority to charge franchise 

compensation. A secondary issue is whether water-
sewer districts, defendants below, or [*835]  private 
utilities, intervenors below, may use a county’s 
rights-of-way without a franchise from the county. 
This case is decidedly not about whether any 
particular utility has an individual right, such as an 
express easement or a right grounded in an existing 
contract, to use a particular right-of-way without 
paying the county. Those issues are best resolved 
elsewhere, on a case-by-case basis. Instead, this 
case is about whether King County may charge 
franchise compensation generally, and if so, 
whether water-sewer districts or private utilities, on 
the whole, may avoid that charge by using the 
county’s rights-of-way without a franchise.

¶3 The superior court ruled that King County lacks 
the authority to charge franchise compensation. We 
reverse. We hold that generally, King County may 
charge franchise compensation. We also hold that 
water-sewer districts and private utilities have no 
general right to use King County’s rights-of-way 
without [***4]  a franchise.

FACTUAL AND PROCEDURAL BACKGROUND

¶4 King County operates and maintains many miles 
of county roads. Clerk’s Papers (CP) at 1244; see 
also RCW 36.75.020 (requiring counties to operate 
and maintain county roads). These roads are located 
in rights-of-way, which the county has acquired 
over time and through various means. CP at 1244-
45. The rights-of-way and the roads within them 
are primarily used for transportation. But they also 
“provide convenient, continuous corridors for the 
placement of utilities, including sewer, water, 
telecommunications, power[,] and gas.” CP at 
1247. Recognizing this, public and private utilities 
often enter into franchise agreements to use the 
county’s rights-of-way. CP at 1247-48; see also 
RCW 36.55.010 (granting counties discretion to 
enter into these franchise agreements).

¶5 Historically, King County charged a utility 
seeking to use a county right-of-way only an 
administrative fee. [*836]  CP at 1248. This 
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changed in November 2016, when the King County 
Council passed Ordinance 18403. CP at 1253-70. 
Under that ordinance and its accompanying public 
rule, King County now requires electric, gas, water, 
and sewer utilities to pay “franchise 
compensation,” which the ordinance equates to an 
annual rent payment, in exchange for the right to 
use the county’s rights-of-way. [***5]  CP at 1254-
55, 1260, 1264-65, 1272. This compensation 
requirement applies not only prospectively to future 
franchises but also retroactively to “existing 
franchises that include terms that authorize 
compensation in return for the right to use  [**685]  
the right-of-way.” CP at 1264. 1 The county 
estimated that the ordinance would generate 
approximately $10 million per year. CP at 288. 
Before the superior court, King County 
acknowledged that “no other county currently 
obtains franchise compensation.” Report of 
Proceedings (July 27, 2018) (RP) at 10.

¶6 The amount of franchise compensation due is 
subject to negotiation. CP at 1265, 1273. The 
county first determines an estimate by considering 
the following relevant factors:

the land value of right-of-way within the 
applicant’s service area; the approximate 
amount of area within the right-of-way that will 
be needed to accommodate the applicant’s use; 
a reasonable rate of return to King County for 
the applicant’s use of the right-of-way; the 
business opportunity made available to the 
applicant; density of households served; a 
reasonable annual adjustment; and other factors 
that are reasonably related to the value of the 
franchise or the cost to King County of 
negotiating the franchise.

CP at 1265. Pursuant to Ordinance 18403, the 
Facilities [***6]  Management Division of King 

1 The intervenors argue that it is impermissible to add the charge 
midcontract. But arguments premised on existing contracts, along 
with arguments that may arise during individual negotiations, are 
best brought as individual challenges. Today, we resolve only the 
facial challenge to King County’s authority to charge franchise 
compensation.

County adopted Rule RPM 9-2, [*837]  which 
establishes the methodology used to estimate 
franchise compensation. CP at 1265, 1272-76; see 
also CP at 1231-36 (explaining methodology). The 
county then provides that estimate to the utility, at 
which time the utility may counteroffer. CP at 
1265, 1273. If the county and the utility cannot 
agree, then the county will not allow the utility to 
use the right-of-way. CP at 1260, 1273, 1276.

¶7 After a number of water-sewer districts, which 
are special purpose local governments distinct from 
the county, made it known that they would sue, 
King County sought “a declaratory judgment 
validating its authority to enact Ordinance 18403 
and its accompanying public rule.” CP at 2-3. Six 
consumer-owned private utilities subsequently 
intervened. CP at 79-83.

¶8 The parties filed cross motions for summary 
judgment. CP at 88-117, 1029-40, 1192-1216. The 
water-sewer districts and the private utilities argued 
that they have a right to use the county’s rights-of-
way without paying franchise compensation, that 
the county lacks the authority to charge franchise 
compensation, and that the charge is really an 
unlawful tax. CP at 88-117, 1029-40. King County 
argued that it has broad statutory authority to 
charge the utilities franchise compensation and that 
this authority is well supported [***7]  by a long 
line of case law. CP at 1192-216; RP at 8. King 
County also argued that its status as a home rule 
county means that it has “powers as broad as the 
state, except where expressly limited”—and that its 
powers are not expressly limited here. RP at 9.

¶9 King County Superior Court granted the water-
sewer districts’ and the private utilities’ motions 
and denied King County’s. CP at 2282-83. It 
reasoned that the county lacked authority to charge 
any utility, public or private, a fee in the nature of 
“rent” in exchange for a franchise. Specifically, the 
superior court stated, in its written order, that King 
County may “charge utilities for the reasonable 
administrative costs” of regulating its roads and 
rights-of-way, but that it “lacks authority to impose 
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‘franchise compensation’ or ‘rent’” [*838]  and 
“lacks the authority to require the utility defendants 
to pay, or to agree to pay, ‘franchise compensation’ 
or ‘rent.’” CP at 2283. The court explained that 
“[f]ranchises are contracts which must be 
negotiated and agreed upon by the parties thereto, 
and King County may not require the utility 
defendants to enter into a franchise agreement by 
accepting King County’s franchise terms.” Id.; see 
also CP at 2298 (oral ruling, incorporated by 
reference) (“The county [***8]  … cannot compel 
its terms unilaterally on the utilities.”). The court 
also stated that “[w]ater-sewer districts have 
statutory authority under RCW 57.08.005(3) and (5) 
to locate, operate and maintain their water and 
sewer facilities in ‘public highways, roads, and 
streets.’” CP at 2283. The court was silent as to 
whether the intervening private utilities had similar 
statutory authority. See  [**686]  id. Striking down 
franchise compensation on these grounds, the 
superior court had no reason to and did not address 
whether the charge is a tax. In the end, the superior 
court struck the sections of the ordinance dealing 
with franchise compensation, along with the rule 
promulgated pursuant to the ordinance. CP at 2283-
84.

¶10 We granted direct review. Order, King County 
v. King County Water Districts et al., No. 96360-6 
(Wash. Apr. 3, 2019). A number of amici filed 
briefs: Washington State Association of Counties, 
Washington Public Utility Districts Association, 
Washington Water Utilities Council, Washington 
Rural Electric Cooperative Association, Shawnee 
Water Association, Rental Housing Association of 
Washington, and Puget Sound Energy. 2

2 Amici raise a number of issues that were not briefed by either party. 
We decline to reach the ones that are outside the scope of the issue 
before us. E.g., Amicus Curiae Br. of Puget Sound Energy at 14-17 
(arguing that the ordinance violates the equal protection clause as 
applied to it, even though Puget Sound Energy is not a party to this 
litigation); Wash. Pub. Util. Dists. Ass’n’s Amicus Curiae Br. at 14-
16 (arguing that King County failed to comply with the Uniform 
Declaratory Judgments Act, chapter 7.24 RCW, when it sought 
declaratory relief); Wash. Water Utils. Council’s Amicus Curiae Br. 
at 5-17 (challenging a section of the ordinance, dealing with 

 [*839]  ANALYSIS

¶11 King County’s plan to charge the utilities 
“franchise compensation” for the right to use its 
rights-of-way [***9]  is innovative. The county 
admitted before the superior court that “no other 
county currently obtains franchise compensation.” 
RP at 10. But four well-established legal principles 
provide a useful framework for analysis.

WA[1,2][ ] [1, 2] ¶12 HN1[ ] First, a county 
may grant a franchise to a utility—but it does not 
have to. RCW 36.55.010; City of Spokane v. 
Spokane Gas & Fuel Co., 175 Wash. 103, 107, 26 
P.2d 1034 (1933) (explaining that a “municipality 
may refuse to grant a franchise at all” (citing State 
ex rel. Spokane & B.C. Tel. & Tel. Co. v. City of 
Spokane, 24 Wash. 53, 63 P. 1116 (1901))). A 
county’s discretion is broad: if it decides to grant a 
franchise, “it may do so on its own terms, 
conditions and limitations.” Spokane Gas & Fuel 
Co., 175 Wash. at 107. For instance, a county “may 
require compensation for the use of the public 
streets as a condition for granting a franchise, 
unless forbidden by statute or contrary to public 
policy.” Burns v. City of Seattle, 161 Wn.2d 129, 
144, 164 P.3d 475 (2007) (citing 12 EUGENE 

MCQUILLIN, THE LAW OF MUNICIPAL 

CORPORATIONS § 34.52, at 199-200 (3d ed. 2006)).

WA[3][ ] [3] ¶13 HN2[ ] Second, although King 
County has broad discretion to grant a franchise, it 
may not compel a utility to accept its terms, 
conditions, and limitations. Burns, 161 Wn.2d at 
142; Gen. Tel. Co. of Nw., Inc. v. City of Bothell, 
105 Wn.2d 579, 584, 586, 716 P.2d 879 (1986); 
City of Lakewood v. Pierce County, 106 Wn. App. 
63, 74, 23 P.3d 1 (2001). A franchise is a contract, 
and like all contracts, both sides must agree to the 
terms. Id. The superior court correctly recognized 
this legal principle. CP at 2298 (“The county … 
cannot compel its terms unilaterally on the 
utilities.”). This does not mean that a county 
or [***10]  a utility may not consider certain terms, 

forbearance, not at issue here).
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such as franchise compensation, [*840]  
nonnegotiable. It simply means that both sides must 
agree to the terms before an agreement is reached.

WA[4,5][ ] [4, 5] ¶14 HN3[ ] Third, KING 
County, which is a home rule county, “‘has as 
broad legislative powers as the state,’” at least 
when it comes to local affairs. King County Council 
v. Pub. Disclosure Comm’n, 93 Wn.2d 559, 562-63, 
611 P.2d 1227 (1980) (quoting Winkenwerder v. 
City of Yakima, 52 Wn.2d 617, 622, 328 P.2d 873 
(1958)). This broad power means that generally, 
KING County may legislate as it sees fit, so long as 
it does so within the confines of state and 
constitutional law. Id. However, KING County may 
not tax without express authorization from the 
legislature. Ski Acres, Inc. v. Kittitas County, 118 
Wn.2d 852, 855, 827 P.2d 1000 (1992) (citing 
Hillis Homes, Inc. v. Snohomish County, 97 Wn.2d 
804, 809, 650 P.2d 193 (1982)).

WA[6,7][ ] [6, 7] ¶15 HN4[ ] Fourth, water-
sewer districts, which are special purpose local 
governments, have only those powers that are 
expressly granted to them, those that are 
“‘necessarily  [**687]  or fairly implied in or 
incident to the powers expressly granted,’” and 
those that are “‘essential’” to its “‘objects and 
purposes.’” Filo Foods, LLC v. City of SeaTac, 183 
Wn.2d 770, 788, 357 P.3d 1040 (2015) (quoting 
Port of Seattle v. Wash. Utils. & Transp. Comm’n, 
92 Wn.2d 789, 794-95, 597 P.2d 383 (1979)). The 
intervening private utilities have no governmental 
powers—and no right to use county rights-of-way 
without consent. See Baxter-Wyckoff Co. v. City of 
Seattle, 67 Wn.2d 555, 560, 408 P.2d 1012 (1965). 
Thus, the water-sewer districts and private utilities 
before us can act only if state [***11]  law has 
granted them the authority to do so.

WA[8][ ] [8] ¶16 HN5[ ] According to these 
well-established legal principles, KING County may 
charge franchise compensation if it is not an 
unauthorized tax and if doing so will not conflict 
with state law. Even if KING County may charge 
franchise compensation, however, it may not 

compel a utility to accept franchise compensation 
as a franchise term. But if a utility does not accept, 
it may not use the county’s rights-of-way [*841]  
without some other source of authority to do so. 
Thus, the questions before us are (1) whether the 
charge is actually an unauthorized tax, (2) whether 
the charge conflicts with state law, and (3) whether 
the utilities may use the rights-of-way without a 
franchise. These are all issues of law, which we 
review de novo. Howe v. Douglas County, 146 
Wn.2d 183, 188, 43 P.3d 1240 (2002) (citing Rivett 
v. City of Tacoma, 123 Wn.2d 573, 578, 870 P.2d 
299 (1994), overruled in part on other grounds by 
Chong Yim v. City of Seattle, 194 Wn.2d 682, 451 
P.3d 694 (2019)).

I. The charge is not a tax

¶17 The utilities argue that franchise compensation 
is an unauthorized and therefore unlawful tax. But 
courts have consistently rejected similar arguments, 
instead characterizing charges like the franchise 
compensation at issue here as charges in the nature 
of rent. E.g., City of St. Louis v. W. Union Tel. Co., 
148 U.S. 92, 97, 13 S. Ct. 485, 37 L. Ed. 380 
(1893); cf. Jacks v. City of Santa Barbara, 3 Cal. 
5th 248, 262, 267, 397 P.3d 210, 219 Cal. Rptr. 3d 
859 (2017) (explaining that [***12]  franchise fees 
are not taxes but are the cost of purchasing a 
property right). In Western Union Telegraph, for 
example, the city of St. Louis tried to charge 
telegraph and telephone companies $5 per year for 
each pole located on city property, including 
streets. 148 U.S. at 93-94. The trial court held that 
the charge was an unauthorized tax. Id. at 95-96. 
The United States Supreme Court reversed, holding 
that the charge was “in the nature of a charge for 
the use of property belonging to the city—that 
which may properly be called rental.” Id. at 97. The 
Supreme Court explained that the charge was no 
different than if the city had rented out the rooms of 
city hall. Id.

¶18 We have fully endorsed that view. E.g., Burns, 
161 Wn.2d at 144 (“A franchise fee is ‘in the nature 
of rental for the use and occupation of the streets.’” 
(quoting Spokane Gas & Fuel, 175 Wash. at 108)); 
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Pac. Tel. & Tel. Co. v. City of Everett, 97 Wash. 
259, 267-68, 166 P. 650 (1917) (quoting [*842]  
favorably from W. Union Tel., 148 U.S. 92). In 
Spokane Gas & Fuel, for example, the city of 
Spokane granted a franchise to a gas company for 
the use of city streets to distribute gas. 175 Wash. at 
104. In exchange for the right to use city streets, the 
city of Spokane charged the company two percent 
of its gross receipts from the sale of gas. Id. at 104-
05. We explained that “[a] charge imposed in a 
franchise is not a tax or a license.” Id. at 108-09. 
Instead, the charge at [***13]  issue was “in the 
nature of a rental … pursuant to the terms of a 
contract.” Id. at 109.

¶19 In any event, whether franchise compensation 
is akin to rent does not matter. All that matters is 
that whatever it is, it is not a tax. To argue that it is 
a tax, the utilities rely on two cases, one from our 
court and one from the Court of Appeals. Dists.’ 
Resp. Br. at 17-20 (discussing Covell v. City of 
Seattle, 127 Wn.2d 874, 905 P.2d 324 (1995), 
overruled in part on other grounds by  Chong Yim, 
194 Wn.2d 682; Lakewood, 106 Wn. App. 63); Br. 
of Intervenor-Resp’ts at 30-31, 47-48 (same). But 
as City of Snoqualmie v. Constantine  [**688]  
makes clear, those cases are not on point here. 187 
Wn.2d 289, 386 P.3d 279 (2016).

WA[9][ ] [9] ¶20 HN6[ ] In Covell, we designed 
a three-factor test 3 to help courts distinguish taxes 
from regulatory fees, a distinction that can be 
decisive. 127 Wn.2d at 879. For example, in 
Watson v. City of Seattle, the city could tax but not 
regulate the sale of guns, so whether the ordinance 
at issue was a tax or a regulation was dispositive. 
189 Wn.2d 149, 155-56, 401 P.3d 1 (2017). But in 
Snoqualmie, we held that the Covell factors are 
“too limited” and “not entirely helpful” when the 

3 (1) Whether the primary purpose of a charge is to raise revenue or 
to regulate, (2) whether the collected money is to be allocated for a 
specific regulatory purpose or simply mixed into a general fund, and 
(3) whether a direct relationship exists between the charge and the 
service received or burden produced by the fee payer. Covell, 127 
Wn.2d at 879.

issue is simply whether a charge is a tax or not, as 
opposed to whether the charge is either a tax or a 
regulatory fee. 187 Wn.2d at 299-300. After all, 
“some payments to the government are neither 
taxes nor regulatory fees.” [***14]  Id. at 299; 
see [*843]  also Spokane Gas & Fuel, 175 Wash. at 
108-09 (explaining that the charge was not imposed 
under the county’s powers of taxation or police 
regulation). Since a charge can be something else 
entirely, a party cannot prove that a charge is a tax 
merely by proving that it is not a regulatory fee.

WA[10][ ] [10] ¶21 Like in Snoqualmie, the issue 
here is simply whether the charge is a tax or not. 
Ski Acres, 118 Wn.2d at 855 (explaining that a 
county cannot tax without explicit authority). Thus, 
although Covell remains good law, it is “not 
entirely helpful” here. Snoqualmie, 187 Wn.2d at 
299-300. HN7[ ] When the issue is simply 
whether a charge is a tax, we consider “‘the 
purpose of the cost, where the money raised is 
spent, and whether people pay the cost because 
they use the service.’” Id. at 301 (quoting Lane v. 
City of Seattle, 164 Wn.2d 875, 882, 194 P.3d 977 
(2008)). These three considerations compel the 
conclusion that HN8[ ] franchise compensation is 
not a tax.

WA[11-13][ ] [11-13] ¶22 First, we consider the 
purpose of the charge. KING County seeks to charge 
the utilities franchise compensation in exchange for 
access to its rights-of-way. Although the county 
seeks to generate revenue, a purpose we have 
previously associated with a tax, id. (citing Covell, 
127 Wn.2d at 879), it does not seek to do so 
separately from any service or property right 
provided to the utilities. Instead, the county bases 
the charge on the value of the [***15]  franchise to 
be granted to the utilities. CP at 1230-36, 1265. 
Further, as we have previously acknowledged, “all 
governmental charges are generally imposed to 
raise revenue,” and this “is not dispositive.” 
Snoqualmie, 187 Wn.2d at 301.

¶23 HN9[ ] Second, we consider where the 
money is spent. A charge is more likely to be a tax 
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if the government deposits the money into a general 
fund rather than into “a special fund for a particular 
purpose.” Id. But depositing money into a general 
fund does not mean that a charge is a tax per se. Id. 
For instance, a charge is less likely to be a tax—no 
matter where it is deposited—if the charge is for 
municipal services rendered. Id. at 301-02. 
 [**689]  In Snoqualmie, for  [*844] example, the 
city charged the Muckleshoot Indian Tribe a 
payment in lieu of tax. Id. at 294. Although 
Snoqualmie deposited the money into a general 
fund, we explained that the charge was “unlike a 
tax” because it was “used to offset or reimburse the 
cost of municipal services provided to the tribal 
land.” Id. at 302. Here, KING County plans to 
deposit the money raised from the charge into a 
general fund. CP at 288. But the charge is for a 
valuable property right: KING County will allow the 
utilities to use its rights-of-way in exchange for 
franchise compensation. See Burns, 161 Wn.2d at 
144 (“a franchise is a [***16]  valuable property 
right”). This is not unlike the valuable services 
received by the Muckleshoot Indian Tribe in 
exchange for the payment in lieu of tax, and it is 
evidence that the charge is not a tax.

¶24 Third, we consider whether people pay the cost 
because they use the service. If they do, then the 
charge is less likely to be a tax. Snoqualmie, 187 
Wn.2d at 302. In Snoqualmie, for example, the tribe 
and the city negotiated a price intended to cover the 
cost of future services rendered, and we held that 
the charge was not a tax. Id. Likewise, under the 
ordinance at issue here, KING County and the 
utilities will negotiate a price based on a number of 
factors intended to capture the value of the 
franchise granted to the utilities. CP at 1265. If the 
two sides reach an agreement, then the utilities will 
pay the franchise compensation in exchange for 
access to the county’s rights-of-way. This factor 
suggests that the charge is not a tax.

¶25 HN10[ ] We note that the Snoqualmie factors 
might come out differently if the county were to 
charge a utility an amount beyond a reasonable 
estimate of the value of a franchise. See Jacks, 3 

Cal. 5th at 271 (“[T]he determination of whether a 
charge that is nominally a franchise fee constitutes 
a tax depends on whether it is reasonably [***17]  
related to the value of the franchise rights.”). A 
utility can certainly challenge a specific charge as 
unreasonable when a charge is imposed. Such a 
hypothetical as-applied challenge, however, is both 
unripe and beyond the scope of the issue before us.
 [*845] 

¶26 In sum, Snoqualmie guides our analysis here. 
HN11[ ] Under that precedent, a charge that raises 
revenue for a municipality’s general fund is not 
necessarily a tax, and this is particularly true when 
the charge is part of a bargained-for exchange. 
Snoqualmie, 187 Wn.2d at 301-02. The franchise 
compensation at issue is not a tax here for the same 
reason that a payment in lieu of tax was not a tax 
there.

¶27 The Court of Appeals case cited by the utilities, 
Lakewood, 106 Wn. App. 63, does not change that 
result. Lakewood was decided before Snoqualmie 
and, hence, did not have the benefit of its 
reasoning. Nor did Lakewood make any holding on 
the franchise compensation issue. In that case, 
Pierce County argued that the city of Lakewood 
could not impose a franchise fee on its county-run 
sewer system because such a fee was really an 
impermissible tax. Id. at 75. But unlike KING 
County here, Lakewood claimed that the fee 
covered only costs associated with the county’s 
operation of the sewer system and provided no 
additional [***18]  revenue. Id. Relying on Covell, 
the Lakewood court held that the fee was not a tax. 
Id. The court also recognized that franchise fees are 
“in the nature of rental for the use and occupation 
of the streets.” Id. at 77 (citing Spokane Gas & 
Fuel, 175 Wash. at 108). But it went on to state, in 
dicta, that the fee would have been a tax under 
Covell had Lakewood attempted to raise revenue 
beyond that necessary to recover its costs. Id. at 76-
79.

¶28 Here, KING County attempts to do what 
Lakewood did not: raise revenue beyond that 
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necessary to recover its costs. We are not bound by 
Lakewood’s dicta, especially since it stemmed from 
Covell, a case that is “not entirely helpful” in 
determining simply whether a charge is a tax or not. 
Snoqualmie, 187 Wn.2d at 299-300. Instead, we 
rely on settled precedent and the Snoqualmie 
factors to hold that franchise compensation is not a 
tax. 4

 [*846]  II. State law does not bar King County 
from charging franchise compensation

¶29 The utilities make much of the fact that nothing 
in the statutes expressly authorizes KING County to 
charge franchise compensation. E.g., Dists.’ Resp. 
Br. at 43. The superior court found this persuasive, 
noting that “the statutes are silent as to any rents 
based on usage.” CP at 2296.

¶30 HN12[ ] But a county “may require 
compensation for the use of the [***19]  public 
streets as a condition for granting a franchise, 
unless forbidden by statute or contrary to public 
policy.” Burns, 161 Wn.2d at 144 (emphasis added) 
(citing 12 MCQUILLIN, supra, § 34.52, at 199-200). 

¶31 HN13[ ] Relatedly, KING County, which is a 
home rule county, has broad legislative 
authority. [**690]   King County Council, 93 
Wn.2d at 562-63. When it comes to local affairs, 
KING County may legislate as it sees fit—within 
the confines of state and constitutional law, of 
course. Id. As discussed below, franchising local 
rights-of-way is a local affair that falls within KING 
County’s home rule authority.

¶32 Thus, the question is not whether anything in 
the statutes expressly authorizes KING County to 
charge franchise compensation; the question is 
whether anything in the statutes expressly bars 
KING County from doing so. And the answer to that 

4 The water-sewer districts argue that they are immune from the 
alleged tax under the governmental immunity doctrine. Dists.’ Resp. 
Br. at 15-16. And the private utilities argue that the tax violates the 
state constitution because it is “hidden.” Br. of Intervenor-Resp’ts at 
49-50. These arguments fail because the charge is not a tax.

question is no.

A. No constitutional provision or state statute bars 
King County from charging franchise 
compensation

¶33 HN14[ ] To reiterate, a county “may require 
compensation for the use of the public streets as a 
condition for granting a franchise, unless forbidden 
by statute or contrary to public policy.” Burns, 161 
Wn.2d at 144 (citing 12 MCQUILLIN, supra, § 
34.52, at 199-200).
 [*847] 

WA[14][ ] [14] ¶34 The utilities fail to identify 
any law that explicitly limits KING County’s 
authority to charge franchise compensation. HN15[

] An [***20]  example of a statute that clearly 
limits a municipality’s power to charge franchise 
compensation is RCW 35.21.860. That statute bars 
cities and towns—but not counties—from imposing 
“a franchise fee or any other fee or charge of 
whatever nature or description upon the light and 
power, or gas distribution businesses, … or 
telephone business, … or service provider for use 
of the right-of-way.” RCW 35.21.860(1). A handful 
of exceptions to this general bar exists; for 
example, a city or town may charge a fee “that 
recovers actual administrative expenses incurred by 
a city or town.” RCW 35.21.860(1)(b). Another 
example of a statute that limits the government’s 
ability to charge franchise compensation is RCW 
47.44.020. That statute allows the Department of 
Transportation to grant franchises “with or without 
compensation, but not in excess of the reasonable 
cost for investigating, handling, and granting the 
franchise.” RCW 47.44.020(1). So, under these 
statutes, cities, towns, and the Department of 
Transportation are expressly limited in how much 
they can charge. These statutes show that when the 
legislature wants to bar a subdivision of the state 
from charging franchise compensation, it knows 
how to do so. The legislature did so for cities and 
towns, and it [***21]  did so in part for the 
Department of Transportation, but it did not do so 
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for counties. 5 HN16[ ] Our settled rules of 
statutory interpretation compel us to conclude that 
this difference in treatment was intentional. See 
United Parcel Serv., Inc. v. Dep’t of Revenue, 102 
Wn.2d 355, 362, 687 P.2d 186 (1984) (discussing 
the “elementary rule that where the Legislature uses 
certain statutory language in one instance, and 
different language in another, there is a difference 
in legislative intent” (citing  [*848] Seeber v. Pub. 
Disclosure Comm’n, 96 Wn.2d 135, 139, 634 P.2d 
303 (1981))).

¶35 Lacking the explicit statutory language they 
need, the utilities focus much of their argument on 
KING County’s ownership interest in the rights-of-
way, citing a plethora of not-quite-on-point statutes 
and case law. For example, the districts point to one 
statute, from a different chapter of the RCW, that 
requires counties to establish, lay out, construct, 
alter, repair, improve, and maintain county roads 
“‘as agents of the state.’” Dists.’ Resp. Br. at 35-36 
(emphasis omitted) (quoting RCW 36.75.020). The 
districts argue that since KING County is acting as a 
state agent, it does not own the roads, and since it 
does not own the roads, it cannot charge franchise 
compensation. Id.

¶36 HN17[ ] It may be true that the counties do 
not own [***22]  the county roads but instead 
operate and maintain them as agents of the state. 
But it is also true that the counties have 
independent statutory authority to “grant 
franchises” to utilities “to use the right-of-way of 
county roads in their respective counties for the 
construction and maintenance of waterworks, gas 
pipes, telegraph, and electric  [**691]  light lines, 
sewers and any other such facilities.” RCW 
36.55.010. Regardless of ownership, this statute 
provides counties with at least some power to 
exclude: counties have discretion to deny a utility a 

5 No statute bars counties from charging franchise compensation. 
Although one statute provides that a franchisee is “liable to the 
county for all necessary expense incurred in restoring the county 
road to a suitable condition for travel,” RCW 36.55.060(1), no statute 
limits the county’s ability to seek other charges in addition to this.

franchise.

¶37 The districts also cite to case law suggesting 
that counties hold their rights-of-way in trust for the 
public. Dists.’ Resp. Br. at 36-37 (citing State ex 
rel. York v. Bd. of County Comm’rs, 28 Wn.2d 891, 
898, 184 P.2d 577 (1947)). They argue that 
charging franchise compensation is a “clear breach” 
of KING County’s “duties as trustee.” Id. at 37. 

WA[15,16][ ] [15, 16] ¶38 HN18[ ] We agree 
that counties hold their rights-of-way in trust for the 
public. We made that clear in York, when we 
explained that counties hold rights-of-way in trust 
for the public, primarily for public travel but 
secondarily for other purposes such as provision of 
utilities. 28 Wn.2d at 897-98; see also  [*849] Kiely 
v. Graves, 173 Wn.2d 926, 937, 271 P.3d 226 
(2012). The concept that counties hold rights-of-
way in trust for the public [***23]  finds further 
support in statute. Under RCW 36.55.050, the 
county may grant a franchise if it “deems it to be 
for the public interest.” The statute does not define 
“public interest,” suggesting that a county has 
broad discretion to determine whether a franchise 
satisfies that standard. See RCW 36.55.050. In York, 
we explained that the county’s determination may 
not be “‘arbitrary[,] capricious, or … prompted by 
wrong motives,’” such as a misunderstanding of the 
law. 28 Wn.2d at 911-12 (quoting State ex rel. 
Yeargin v. Maschke, 90 Wash. 249, 253, 155 P. 
1064 (1916)). But at the same time, we will not 
opine on the county’s wisdom or lack thereof, so 
long as the county lawfully exercised its discretion. 
Id. at 911.

¶39 Here, KING County reasoned that a franchise is 
“a valuable property right” that “allows the utility 
companies to profit and benefit from the use of the 
right-of-way in a manner not generally available to 
the public.” CP at 1254. Thus, KING County 
determined that “it is in the best interests of the 
public to require a utility to provide reasonable 
compensation in return for its use of the right-of-
way of county roads.” CP at 1254-55. This 
determination is acceptable under the relevant 
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statutes, which give counties broad discretion to 
grant franchises if doing so is in the public interest. 
E.g., RCW 36.55.010, .050. Although the [***24]  
utilities claim that franchise compensation will 
raise the price of utilities, we will not question a 
county’s wisdom where, as here, the county 
lawfully exercises its discretion.

¶40 In sum, the utilities do not identify any law that 
clearly limits KING County’s authority to charge 
franchise compensation. Nevertheless, the superior 
court ruled that counties are barred from charging 
anything in excess of “reasonable administrative 
costs.” CP at 2283. Because such a limitation finds 
no support in any law, we reverse the superior 
court.

 [*850]  B. King County has broad control over 
local affairs

WA[17][ ] [17] ¶41 That conclusion applies with 
even greater force in this case, given King County’s 
status as a home rule county. “HN19[ ] Any 
county may frame a ‘Home Rule’ charter for its 
own government subject to the Constitution and 
laws of this state … .” Wash. Const. art. XI, § 4. 
Through this constitutional provision, 
Washingtonians “manifested an intent that they 
should have the right to conduct their purely local 
affairs without supervision by the state, so long as 
they abided by the provisions of the constitution 
and did not run counter to considerations of public 
policy of broad concern, expressed in general 
laws.” State ex rel. Carroll v. King County, 78 
Wn.2d 452, 457-58, 474 P.2d 877 (1970). King 
County has adopted a home rule [***25]  charter, 
allowing it to “exercise powers that do not violate a 
constitutional provision, legislative enactment, or 
[its] own charter.” Chem. Bank v. Wash. Pub. 
Power Supply Sys., 99 Wn.2d 772, 792, 666 P.2d 
329 (1983) (citing Winkenwerder, 52 Wn.2d at 622-
23); see also King County Council, 93 Wn.2d at 
562-63. In its charter, King County reserved for 
itself as much power as the constitution permits. 
KING COUNTY CHARTER § 110 (“The county shall 

have all of the powers which it is possible for a 
home rule county to have under the state 
constitution.”). Thus, King County may  [**692]  
exercise powers that do not violate a constitutional 
provision or legislative enactment.

WA[18][ ] [18] ¶42 HN20[ ] Nevertheless, King 
County needs authorization, express or implied, to 
act if the state’s interest is “‘paramount to or joint 
with’” its own. Chem. Bank, 99 Wn.2d at 793 
(quoting Massie v. Brown, 84 Wn.2d 490, 492, 527 
P.2d 476 (1974)). In Chemical Bank, for example, 
the Washington Public Power Supply System, a 
municipal corporation composed of 19 public 
utility districts and four cities, attempted to finance 
the construction of two nuclear-generating plants 
by issuing bonds. Id. at 776-77. Several 
Washington municipalities, along with entities from 
five [*851]  other states, entered into contracts that 
would have required them to guarantee bond 
payments regardless of whether the two plants were 
ever completed. Id. at 777-78, 798. One of the 
issues before us was whether the Washington home 
rule municipalities [***26]  had authority to enter 
into these contracts without authorization from the 
legislature. Id. at 792-94. We said no, explaining 
that the development of nuclear-generating 
facilities “through the joint efforts of municipalities 
and other public bodies is a subject of at least state 
and local interest.” Id. at 793-94.

¶43 In City of Issaquah v. Teleprompter Corp., on 
the other hand, we held that a city could “acquire, 
own[,] and operate a cable television system within 
its municipal borders” without express or implied 
authorization. 93 Wn.2d 567, 568, 573, 611 P.2d 
741 (1980). Teleprompter Corporation argued that 
a statute required television reception disputes to be 
addressed with statewide solutions. Id. at 572. 
“Since television reception is not merely a matter of 
local concern,” Teleprompter argued, “the city may 
not legislate in the area without express legislative 
delegation.” Id. We rejected this argument, 
reasoning that the state’s concern was not “of such 
a magnitude” to bar “local action on the matter.” Id. 
at 572-73 (citing RCW 35A.01.010). 
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¶44 Here, King County hopes to charge utilities 
franchise compensation to use the rights-of-way 
located within its borders. This action is more like 
the one upheld in Teleprompter Corp. than the one 
struck down in Chemical Bank.

WA[19][ ] [19] ¶45 The utilities cite RCW 
36.75.020 as [***27]  evidence that county roads 
are of statewide, not merely local, interest. E.g., 
Dists.’ Resp. Br. at 52-53. HN21[ ] Under that 
statute, counties operate and maintain county roads 
“as agents of the state.” RCW 36.75.020. Although 
this language appears in a chapter of the RCW 
separate from the chapter on franchising, we have 
stated that a county “acts as an administrative 
agency of the state government” when it grants a 
franchise. York, 28 Wn.2d at 911 (citing 
 [*852] B.C. Tel. & Tel. Co.., 24 Wash. 53; 4 
EUGENE MCQUILLIN, THE LAW OF MUNICIPAL 

CORPORATIONS § 1739, at 861 (2d ed. 1943); 23 
AM. JUR., Franchises § 11 (1939)).

WA[20][ ] [20] ¶46 But we have clearly explained 
that the State has traditionally delegated its absolute 
control over county roads to the counties. Id. at 
898. Critically, the State has delegated the key 
aspect of its control at issue here—the ability to 
grant franchises—to counties. Chapter 36.55 RCW 
(providing framework for counties to grant 
franchises without reserving any control for the 
State). It follows that any interest retained by the 
State is not “of such a magnitude” to bar King 
County from taking local action, so long as that 
action does not conflict with any state law. 
Teleprompter Corp., 93 Wn.2d at 573, 575 
(reasoning that the city’s action did not conflict 
with any state statute); see also Chem. Bank, 99 
Wn.2d at 792 (explaining that a home rule 
municipality’s [***28]  power is limited only by 
constitutional provision or legislative enactment). A 
county’s concern over the roads within its 
jurisdiction outweighs any interest in those roads 
retained by the State.

III. No state law or other source of authority 
permits the utilities to use the county’s rights-of-
way without a franchise

WA[21][ ] [21] ¶47 HN22[ ] Even if King 
County may charge franchise compensation, it may 
not compel a utility to accept its terms and 
conditions. Burns, 161 Wn.2d at 142; Gen. Tel. Co., 
105 Wn.2d at 584; Lakewood, 106 Wn. App. at 74. 
But if  [**693]  a utility does not accept the 
county’s terms and conditions, it must point to 
some other source of authority to use the rights-of-
way absent a franchise.

WA[22][ ] [22] ¶48 Here, the water-sewer 
districts argue that they have a “statutory franchise” 
under RCW 57.08.005 to use the county’s rights-of-
way without the county’s consent and without 
payment to the county. Dists.’ Resp. Br. at 21-23. 
The intervening private utilities acknowledge that 
this statute does not apply to them, Br. of 
Intervenor-Resp’ts at 8, [*853]  and they fail to 
identify any other source of law that grants them 
the right to use the county’s rights-of-way without a 
franchise, see Baxter-Wyckoff, 67 Wn.2d at 560 
(private utilities have no right to use rights-of-way 
absent consent). Whether RCW 57.08.005 grants 
the water-sewer districts a statutory 
franchise [***29]  is a question of statutory 
interpretation.

¶49 HN23[ ] When interpreting a statute, we 
strive “to ascertain and carry out the [l]egislature’s 
intent.” Dep’t of Ecology v. Campbell & Gwinn, 
LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002). If the 
legislature’s intent is clear from the statute’s 
language, we end our inquiry there. Id. at 9-10. 
When ascertaining intent from a statute’s language, 
we examine “the statute in which the provision at 
issue is found, as well as related statutes or other 
provisions of the same act in which the provision is 
found.” Id. at 10. “[I]f, after this inquiry, the statute 
remains susceptible to more than one reasonable 
meaning, the statute is ambiguous and it is 
appropriate to resort to aids to construction, 
including legislative history.” Id. at 12. Ultimately, 
we must “harmonize[ ]” “[r]elated statutory 
provisions … to effectuate a consistent statutory 
scheme that maintains the integrity of the 
respective statute.” Koenig v. City of Des Moines, 
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158 Wn.2d 173, 184, 142 P.3d 162 (2006) (citing 
State v. Chapman, 140 Wn.2d 436, 448, 998 P.2d 
282 (2000)).

¶50 HN24[ ] Under RCW 57.08.005, water-sewer 
districts have the power to “acquire by purchase or 
condemnation, or both, all lands, property and 
property rights … necessary for its purposes.” RCW 
57.08.005(1). A district that provides water service 
has the power to “conduct [water] throughout the 
district … and carry it along and upon public 
highways, roads, and streets.” RCW 57.08.005(3). 
Similarly, a district that provides [***30]  sewer 
service has the statutory power to “construct and 
lay sewer pipe along and upon public highways, 
roads, and streets … and condemn and purchase or 
acquire land and rights-of-way necessary for such 
sewer pipe.” RCW 57.08.005(5).
 [*854] 

¶51 The water-sewer districts emphasize the parts 
of the statute that allow them to carry water and 
construct and lay sewer pipe along and upon public 
highways, roads, and streets. The districts argue 
that the language about acquiring the necessary 
property rights and rights-of-way “relates to areas 
that are not within public rights-of-way.” Dists.’ 
Resp. Br. at 45. They claim that the statute grants 
them the right to use areas that are within public 
rights-of-way without a franchise from the county. 
Id. at 45-46. This statutory franchise, according to 
the districts, operates as an exception to RCW 
36.55.010, the statute that grants the counties 
discretion to grant franchises to utilities. Id. at 46.

¶52 In response, King County emphasizes the parts 
of the statute that allow the districts to acquire the 
property rights and rights-of-way that they need. 
Appellant KING County’s Reply Br. at 24-25. 
Based on this language, KING County argues that 
the statute enables water-sewer districts to enter 
into franchise [***31]  agreements but does not 
enable the districts to use the county’s rights-of-
way without an agreement. Id. at 23-28.

¶53 The statute’s language—and silence—resolves 
this dispute. HN25[ ] The statute does not 

explicitly state that water-sewer districts must 
acquire a franchise before using the county’s rights-
of-way. Neither does it explicitly state that water-
sewer districts may use a county’s rights-of-way 
without a franchise. But water-sewer districts are 
special purpose local governments. Thus, they have 
only those powers that are expressly granted to 
them, those that are “‘necessarily or fairly implied 
in or incident to the powers expressly granted’” and 
those that are “‘essential’” to its “‘objects and 
purposes.’”  [**694]  Filo Foods, 183 Wn.2d at 788 
(quoting Wash. Utils. & Transp. Comm’n, 92 
Wn.2d at 794-95). RCW 57.08.005 flunks this test. 
It does not expressly grant the districts the right to 
use the rights-of-way without a franchise. This right 
is not necessarily or fairly implied in or incident to 
the powers expressly granted, either. In fact, the 
statute enables water-sewer districts to [*855]  
acquire property rights by purchase or 
condemnation, and it enables sewer districts to 
acquire rights-of-way. RCW 57.08.005(1), (5). 
These grants of power imply that the water-sewer 
districts must acquire, [***32]  and have the power 
to acquire, the necessary property rights to use a 
county’s rights-of-way. Finally, a statutory 
franchise is not essential to a water-sewer district’s 
objects and purposes. A district can still carry out 
its objects and purposes even if it has to enter into a 
franchise agreement with a county first.

¶54 HN26[ ] The statute’s silence is telling for 
another reason: other statutes are explicit. For 
example, metropolitan municipal corporations have 
the power “to construct or maintain metropolitan 
facilities in, along, on, under, over, or through … 
public rights-of-way without first obtaining a 
franchise from the county or city having 
jurisdiction over the same.” RCW 35.58.330 
(emphasis added). As discussed above, it is an 
“elementary rule that where the Legislature uses 
certain statutory language in one instance, and 
different language in another, there is a difference 
in legislative intent.” United Parcel Serv., 102 
Wn.2d at 362 (citing Seeber, 96 Wn.2d at 139). 
Unlike RCW 35.58.330, the statute at issue here 
does not expressly grant a water-sewer district the 
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power to carry water or lay sewer pipe along 
county roads without first obtaining a franchise 
from the county. See RCW 57.08.005(1), (3), (5). 
We presume that this difference means something.

¶55 HN27[ ] This interpretation of the 
statute [***33]  also harmonizes RCW 57.08.005 
with RCW 36.55.010. Koenig, 158 Wn.2d at 184 
(“Related statutory provisions must be harmonized 
to effectuate a consistent statutory scheme that 
maintains the integrity of the respective statute.” 
(citing Chapman, 140 Wn.2d at 448)). HN28[ ] 
Under RCW 57.08.005, a water-sewer district may 
use a county’s rights-of-way with that county’s 
permission, and under RCW 36.55.010, the county 
may decide whether to allow the district to use its 
rights-of-way. In contrast, if we were to accept the 
water-sewer districts argument that RCW 57.08.005 
grants them a statutory [*856]  franchise, then the 
two statutes would conflict. The districts would be 
able to use a county’s rights-of-way without the 
county’s permission, effectively taking away the 
county’s discretion whether to enter into a franchise 
agreement at all.

¶56 In Western Union Telegraph, the United States 
Supreme Court reached a similar conclusion. There, 
a federal statute permitted telegraph companies to 
“‘construct, maintain and operate lines of telegraph 
… over and along any of the military or post roads 
of the United States.’” W. Union Tel., 148 U.S. at 
100 (quoting the act of Congress of July 24, 1866, 
ch. 230, 14 Stat. 221). The telegraph company 
argued that this federal statute allowed it to use the 
streets of St. Louis for free. Id. The United States 
Supreme [***34]  Court disagreed, explaining that 
the federal statute was “simply a permissive 
statute” that “carrie[d] with it no exemption from 
the ordinary burdens which may be cast upon those 
who would appropriate to their exclusive use any 
portion of the public highways.” Id. at 102. 
Similarly, the statute at issue here is a “permissive 
statute” that allows the districts to use county 
rights-of-way but does not exempt them from the 
“ordinary burden[ ]” of obtaining a franchise 
agreement. 

WA[23,24][ ] [23, 24] ¶57 The utilities’ final 
argument is that when somebody dedicates a road 
“to the public” or “for all public purposes,” that 
person impliedly grants the utilities an easement to 
use the road for free. Dists.’ Resp. Br. at 54-56; Br. 
of Intervenor-Resp’ts at 34-37. HN29[ ] But we 
have explained that utilities are not the same as the 
general public—they operate for the benefit of their 
customers. Okeson v. City of Seattle, 150 Wn.2d 
540, 550, 78 P.3d 1279 (2003). “A utility will not 
provide [service] to a customer that does not 
request service.” Id. Thus, by dedicating a road to 
the public, a person does not impliedly grant a 
utility company—which [*857]  operates  [**695]  
for the benefit of its customers, not the general 
public—unfettered access to that road. 6

¶58 In sum, the utilities fail to identify any source 
of authority [***35]  to use a county’s rights-of-
way without a franchise from the county. To use 
county rights-of-way, the water-sewer districts and 
private utilities must obtain a franchise from the 
county. 7

CONCLUSION

¶59 We hold that, in general, KING County may 

6 Some utilities claim that they have acquired an express right to use 
a county right-of-way via franchise agreement, dedication, or some 
other means. See Br. of Intervenor-Resp’ts at 34, 44-47; Br. of 
Amicus Curiae Shawnee Water Ass’n at 1-3; Amicus Br. of the 
Wash. Rural Elec. Coop. Ass’n at 10-12. Shawnee Water 
Association, for example, claims that it has an actual easement. Br. 
of Amicus Curiae Shawnee Water Ass’n at 1-2. Here, we hold that 
water-sewer districts and private utilities have no general right to use 
county rights-of-way without a franchise. HN30[ ] Whether an 
individual utility has some specific right to use the rights-of-way 
without a franchise must be resolved on a case-by-case basis.

7 KING County argues that allowing private utilities to use its rights-
of-way without a franchise would violate article I, section 8 and 
article VIII, section 7 of the state constitution. Appellant KING 
County’s Opening Br. at 34-37, 37 n.14. The county further argues 
that allowing the water-sewer districts to use its rights-of-way 
without a franchise would violate article I, section 8 of the state 
constitution, as well as state accountancy laws. Id. at 43-45. Since 
we hold that the utilities before us may not use the county’s rights-
of-way without a franchise, we do not reach these issues.
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charge franchise compensation. Franchise 
compensation is not a tax. It is one term of a 
bargained-for exchange. And no law bars KING 
County from seeking to include this term in a 
franchise agreement. 

¶60 We further hold that neither the water-sewer 
districts nor the private utilities have any right to 
use the county’s rights-of-way without a franchise. 
Although KING County may not compel the utilities 
to agree to its terms, the utilities may not use the 
county’s rights-of-way without a franchise 
agreement.

¶61 We therefore reverse the superior court’s 
decision to grant the water-sewer districts and 
private utilities’  [*858] motions for summary 
judgment, reverse in part the superior court’s 
decision to deny KING County’s motion for 
summary judgment, and remand with directions to 
the superior court to enter partial summary 
judgment in favor of KING County on the facial 
validity of the franchise compensation portion of 
the ordinance and for further proceedings 
consistent [***36]  with this opinion.

JOHNSON, MADSEN, OWENS, WIGGINS, GONZÁLEZ, 
and YU, JJ., concur.

Concur by: DEBRA L. STEPHENS

Concur

¶62 STEPHENS, J. (concurring) — I concur in the 
decision reached by the majority and join in its 
well-reasoned statutory analysis. I also agree with 
the majority that franchise compensation is not an 
unlawful tax. To me, the county’s authority to 
charge franchise compensation for utilities placed 
in county road rights-of-way is purely a matter of 
statute. All counties share this authority. To avoid 
any confusion, I do not join in those portions of the 
majority opinion that may be read to rest on King 
County’s status as a “home rule” charter county 

under article XI, section 4 of the Washington State 
Constitution.

 LAWRENCE-BERREY, J. PRO TEM., concurs with 
STEPHENS, J.
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HN1[ ]  Adversary Proceedings, Judgments

The role of summary judgment is to look behind 
the facade of the pleadings and assay the parties' 
proof in order to determine whether a trial is 
required. Pursuant to Fed. R. Civ. P. Rule 56(c), 
made applicable in bankruptcy by Fed. R. Bankr. P. 
7056, a summary judgment is available if the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
judgment as a matter of law. Fed. R. Civ. P. 56(c). 
As to issues on which the movant, at trial, would be 
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compelled to carry the burden of proof, it must 
identify those portions of the pleadings which it 
believes demonstrates that there is no genuine issue 
of material fact. A fact is deemed material if it 
could potentially affect the outcome of the suit. 
Moreover, there will only be a genuine or trial 
worthy issue as to such a material fact, if a 
reasonable fact-finder, examining the evidence and 
drawing all reasonable inferences helpful to the 
party resisting summary judgment, could resolve 
the dispute in that party's favor. The court must 
view the evidence in the light most favorable to the 
nonmoving party. Therefore, summary judgment is 
inappropriate if inferences are necessary for the 
judgment and those inferences are not mandated by 
the record.

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof

Civil Procedure > ... > Summary 
Judgment > Evidentiary 
Considerations > Scintilla Rule

HN2[ ]  Burdens of Proof, Nonmovant 
Persuasion & Proof

The nonmoving party must demonstrate, through 
submissions of evidentiary quality, that a trial 
worthy issue persists. Moreover, on issues where 
the non-movant bears the ultimate burden of proof, 
she must present definite, competent evidence to 
rebut the motion. These showings may not rest 
upon conclusory allegations, improbable 
inferences, and unsupported speculation. The 
evidence offered by the nonmoving party cannot be 
merely colorable, but must be sufficiently probative 
to show differing versions of fact which justify a 
trial. , (holding that the materials attached to the 
motion for summary judgment must be admissible 
and usable at trial). The mere existence of a 
scintilla of evidence in the nonmoving party's favor 
is insufficient to defeat summary judgment.

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant 
Persuasion & Proof

HN3[ ]  Burdens of Proof, Movant Persuasion 
& Proof

In a motion for summary judgment, in order to 
carry its burden of production, the moving party 
must either produce evidence negating an essential 
element of the nonmoving party's claim or defense 
or demonstrate that the nonmoving party does not 
have sufficient evidence of an essential element to 
carry its ultimate burden of persuasion at trial. 
Regardless, in order to carry its ultimate burden of 
persuasion on the motion, the moving party must 
persuade the court that there is no genuine issue of 
material fact.

Bankruptcy Law > Administrative 
Powers > Utility Services

HN4[ ]  Administrative Powers, Utility Services

11 U.S.C.S. § 366 lays out the rights and 
obligations of debtors as they seek to retain utility 
services after filing a bankruptcy petition. Section 
366 provides: (a) Except as provided in subsection 
(b) of this section, a utility may not alter, refuse, or 
discontinue service to, or discriminate against, the 
trustee or the debtor solely on the basis of the 
commencement of a case under this title or that a 
debt owed by the debtor to such utility for service 
rendered before the order for relief was not paid 
when due. (b) Such utility may alter, refuse, or 
discontinue service if neither the trustee nor the 
debtor, within 20 days after the date of the order for 
relief, furnishes adequate assurance of payment, in 
the form of a deposit or other security, for service 
after such date. On request of a party in interest and 
after notice and a hearing, the court may order 
reasonable modification of the amount of the 
deposit or other security necessary to provide 
adequate assurance of payment. 11 U.S.C.S. § 366.
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Bankruptcy Law > Administrative 
Powers > Utility Services

HN5[ ]  Administrative Powers, Utility Services

By the operation of the Bankruptcy Code, 
individual debtors and business debtors alike rely 
on the continuation of utility services throughout 
the pendant duration of their bankruptcy 
proceedings. The term utility in 11 U.S.C.S. § 366 
is not defined in the Bankruptcy Code, but its 
ordinary meaning is a service (such as light, power, 
or water) provided by a public utility. The term 
public utility is defined as a business organization 
(as an electric company) performing a public 
service and subject to special governmental 
regulation.

Bankruptcy Law > Administrative 
Powers > Utility Services

HN6[ ]  Administrative Powers, Utility Services

11 U.S.C.S. § 366(a) bans utility companies from 
altering, refusing, or discontinuing service to, or 
discriminating against, a trustee or a debtor solely 
on the grounds that the debtor has not paid its 
prepetition debts when due. This section 
fundamentally reveals the Congressional concerns 
of the monopoly powers exercised by most utility 
companies and therefore mandates these companies 
to provide debtors with initial services post-
commencement of a bankruptcy proceeding.

Bankruptcy Law > Administrative 
Powers > Utility Services

HN7[ ]  Administrative Powers, Utility Services

11 U.S.C.S. § 366(a)'s prohibition power is not 
absolute. Rather, this prohibition is carefully 
balanced and is limited by § 366(b)'s requirement 
that the trustee or debtor furnish adequate assurance 
of payment for post-petition service to the utility 

within 20 days after the filing of the petition. Case 
law reveals that § 366(b) is often read as an 
exception to the automatic stay, thus permissibly 
allowing utility companies to alter, refuse or 
discontinue service for failure to provide adequate 
assurance of payment without recourse to the 
bankruptcy court. In a chapter 13 case, the utility's 
right to terminate service for debtor's failure to 
tender adequate assurance of payment under § 
366(b) is self-executing and a formal proceeding by 
the utility is not required. Debtors have a choice in 
exercising what the Bankruptcy Code would 
consider as adequate assurance. The choice comes 
in two forms: (1) a deposit with the utility or (2) 
another security.

Bankruptcy Law > Administrative 
Powers > Utility Services

HN8[ ]  Administrative Powers, Utility Services

If a debtor fails to provide adequate assurance of 
payment, a majority of the bankruptcy courts have 
rested on the conclusion that 11 U.S.C.S. § 366(b) 
grants utility companies the unilateral right to 
terminate service. These courts reasoned that if 
failure to provide adequate assurance of payment is 
grounds for a utility to terminate service, then 
failure to make post-petition payments likewise 
allows for termination without requesting 
permission from the bankruptcy court. Another set 
of reasoning, leading to the same conclusion as 
above, is in line with the word solely found in § 
366(a), which some courts have found to imply that 
a utility may refuse to furnish services on other 
grounds, but not because of the commencement of 
the bankruptcy case nor because of prepetition debt. 
These courts reasoned that a utility company may 
exercise discretion to refuse service to any debtor 
for any reason that would validly constitute a 
ground for refusal if that debtor was not in 
bankruptcy, with the single exception of 
nonpayment for past services. Conclusively, as the 
cases imply, § 366(a) does not seem to bar utility 
companies from terminating service as a result of 
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debtors' failure to pay post-petition amounts owed.
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HECTOR RAFAEL MARMOL TORRES, 
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Judges: Brian K. Tester, United States Bankruptcy 
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Opinion by: Brian K. Tester

Opinion

OPINION AND ORDER

Before this court is a Motion for Summary 
Judgment [Dkt. No. 62], filed by Autoridad de 
Acueductos y Alcantarillados (hereinafter 
"PRASA" or "Defendant") and a Counter 
Motion [*2]  for Summary Judgment [Dkt. No. 64] 
filed by Hector R. Marmol Torres and Mireira 
Lantigua Garcia (hereinafter, "Debtors" or 
"Plaintiffs").

For the reasons stated herein, Defendant's Motion 
for Summary Judgment and Plaintiffs' Counter 
Motion for Summary Judgment are hereby 
DENIED.

I. Standard of Review

HN1[ ] The role of summary judgment is to look 
behind the facade of the pleadings and assay the 
parties' proof in order to determine whether a trial 
is required. Mulvihill v. Top-Flite Golf Co., 335 
F.3d 15, 19 (1st Cir. 2003). Pursuant to Fed. R. 
Civ. P. Rule 56(c), made applicable in bankruptcy 
by Fed. R. Bankr. P. 7056, a summary judgment is 
available if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of 
law. Fed. R. Civ. P. 56(c); Borges ex rel. S.M.B.W. 
v. Serrano-Isern, 605 F.3d 1, 4 (1st Cir. 2010). As 
to issues on which the movant, at trial, would be 
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compelled to carry the burden of proof, it must 
identify those portions of the pleadings which it 
believes demonstrates that there is no genuine issue 
of material fact. In re Edgardo Ryan Rijos & Julia 
E. Cruz Nieves v. Banco Bilbao Vizcaya & 
Citibank, 263 B.R. 382, 388 (B.A.P. 1st Cir. 2001). 
A fact is deemed "material" if it could potentially 
affect the outcome of the suit. Borges, 605 F.3d at 
5. Moreover, there will only be a "genuine" or "trial 
worthy" issue as to such a "material fact," "if [*3]  
a reasonable fact-finder, examining the evidence 
and drawing all reasonable inferences helpful to the 
party resisting summary judgment, could resolve 
the dispute in that party's favor." Id. at 4. The court 
must view the evidence in the light most favorable 
to the nonmoving party. Alt. Sys. Concepts, Inc. v. 
Synopsys, Inc., 374 F.3d 23, 26 (1st Cir. 2004). 
Therefore, summary judgment is "inappropriate if 
inferences are necessary for the judgment and those 
inferences are not mandated by the record." Rijos, 
263 B.R. at 388.

Although this perspective is favorable to HN2[ ] 
the nonmoving party, she still must demonstrate, 
"through submissions of evidentiary quality, that a 
trial worthy issue persists." Iverson v. City of 
Boston, 452 F.3d 94, 98 (1st Cir. 2006). Moreover, 
"[o]n issues where the non-movant bears the 
ultimate burden of proof, [she] must present 
definite, competent evidence to rebut the motion." 
Mesnick v. Gen. Elec. Co., 950 F.2d 816, 822 (1st 
Cir. 1991). These showings may not rest upon 
"conclusory allegations, improbable inferences, and 
unsupported speculation." Medina-Munoz v. R.J. 
Reynolds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 
1990). The evidence offered by the nonmoving 
party "cannot be merely colorable, but must be 
sufficiently probative to show differing versions of 
fact which justify a trial." Id.; See also, Horta v. 
Sullivan, 4 F.3d 2, 7-8 (1st Cir. 1993) (holding that 
the materials attached to the motion for summary 
judgment must be admissible and usable at trial). 
"The mere existence of a scintilla of 
evidence" [*4]  in the nonmoving party's favor is 
insufficient to defeat summary judgment. Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S.Ct. 

2505, 91 L.Ed.2d 202 (1986); González-Pina v. 
Rodríguez, 407 F.3d 425, 431 (1st Cir. 2005).

In the summary judgment motions presently before 
the court, Plaintiffs and Defendant argue that there 
are no genuine issues as to any material facts and 
that therefore they are entitled to judgment as a 
matter of law. Plaintiffs and Defendant contend the 
following facts to be undisputed:

On May 30, 2014, Plaintiffs filed a Chapter 13 
Bankruptcy petition, Case No. 14-04521-BKT. 
Plaintiffs, however, did not list PRASA as a 
creditor neither in Schedules F and /or G nor in 
the master address list.
As of the date of filing for relief under Chapter 
13, Debtors had several service accounts with 
PRASA, described as follows:
(1) Rental property 1, PRASA account # 
20441556: URB. LEVITTOWN 1RA 
SECCION, 1094 PASEO DAMASCO, TOA 
BAJA, PR 00949, a two-story structure with 
four (4) residential rental units, wholly owned 
by PLAINTIFFS. One (1) water meter 
servicing all apartment units of that property.

(2) Rental Property 2, PRASA account # 
20392381: URB. LEVITTOWN 6TA 
SECCION, EG-01 CALLE ASTOL BUSATTI, 
TOA BAJA, PR 00949, a two-story structure 
with three (3) residential rental units, wholly 
owned by PLAINTIFFS. One (1) water meter 
servicing [*5]  all units of that property.
(3) Rental Property 3, PRASA account # 
20407792: URB. LEVITTOWN 5TA 
SECCION, BA-35 CALLE JOAQUIN 
BOSCH, TOA BAJA, PR 00949, a two-story 
structure with two (2) residential rental units, 
owned by PLAINTIFFS' son, Hector Antonio 
Marmol Lantigua, but administered and leased 
by DEBTORS-PLAINTIFFS. One (1) water 
meter with an account in name of DEBTORS-
PLAINTIFFS servicing all units of that 
property.
Debtors did not list a debt with PRASA 
pending the determination of a Debtors' 
administrative claims (#AA12- 067, #AA12-
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190, #AA12-307, and #AA-14-207) for 
adjustments decreed by PRASA of certain 
prepetition invoices for water/sewage utility 
services billed. See, Dkt. No. 1, Statement of 
Financial Affairs, item 4, of the lead case.
The Amended Chapter Plan dated January 14, 
2015 did not assume any executory contracts 
with PRASA. See, Dkt. No. 59 of the lead case.
The Amended Chapter Plan dated January 14, 
2015 was confirmed on February 2, 2015, 
without any mention as to the assumption of 
the Executory contracts with PRASA. See, Dkt. 
No. 64 of the lead case.

Upon the final determination of Debtors' 
administrative claim with PRASA claims 
(#AA12-067, #AA12-190, #AA12-307, [*6]  
and #AA-14-207), on June 7, 2016 the 
resulting debts were included in the lead 
bankruptcy and the executory contracts were 
listed as well. See, Dkt No. 79, Amended 
Schedules F and G of the lead case.
In the Amended Schedule G, PRASA's 
accounts #20441556 and #20392381 were 
listed as rejected while accounts #2042562 and 
20407792 were listed as to be assumed. See, 
Dkt No. 79, Amended Schedule G of the lead 
case.
Proof of Claim #11 for such pre-petition debts 
was filed and allowed to be paid through a post 
confirmation plan modification with an 
attached revision by the Puerto Rico Tribunal 
of General Justice, Tribunal of Appeals for the 
Region of San Juan (Case No. 
KLRA201501296) of the adjustments 
determined by PRASA, confirmed on revision 
by the San Juan Superior Court, of certain pre-
petition invoices for water/sewage utility 
services billed. The judicial revision was for 
administrative claims #AA12-067, #AA12-190, 
#AA12-307, and #AA-14-207. See, Claim #11 
of the lead case.
Proof of Claim #11 filed by Debtors on behalf 
of PRASA was neither objected by PRASA nor 
superseded by a claim of its own.

On July 11, 2017, Debtors paid PRASA a 
deposit of $500.00. The same was applied to 
the same account [*7]  of Calle Astol Busatti. 
(8/11/2016 Invoice ending in X2381).
On July 12, 2017, Debtors paid PRASA 
another deposit of $500.00 the deposit was 
applied to the same account of Calle Joaquin 
Bosch. (8/12/2016 Invoice ending in x7792).
Subsequently, PRASA disconnected the utility 
services of the three accounts, as follows:
1. On April 13, 2016 during an administrative 
hearing, the Plaintiff said that he filed for 
bankruptcy. The administrative hearing being 
held was for account number 2381. (Cases 
number, AA-14-207 and AA-14-207-A1.) 
Administrative hearing was to determine the 
correction of water charges in invoices from 
05/06/2014 and 06/05/2014 in the amount of 
$203.16 each. Case AA-14-207 A1 included 
invoices from 1/10/13 in the amount of 
$196.39; 3/08/13 and 4/07/13 for $194.42 each; 
and 05/06/13 and 6/15/13 for $127.61 each. At 
the date specified above the outstanding 
balance for the account was $3,364.22. The 
pre-petition outstanding balance was only 
$317.16. The administrative judge stayed the 
procedures and the case was referred to 
PRASA's Bankruptcy division.

2. On May 16, 2016 PRASA'S bankruptcy 
department codified account 2381 in PRASA's 
computerized administrative system with a 
"Q" [*8]  meaning that all accrued debts before 
said date were protected by bankruptcy law. 
The remaining invoices were protected by state 
Law 33 from June 27, 1985.
3. On June 7, 2016, Plaintiffs filed a separate 
motion to file Proofs of claim on behalf of 
PRASA including the judgment issued by 
Commonwealth's Court of Appeals (which was 
issued while the stay order was already in 
effect) on the amount of $5,082.10. The said 
judgment only included litigated charges 
related to account 7792. See, Dkt. No. 80 of the 
lead case).
4. On July 6, 2016, this Honorable Court 
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granted Debtors' unopposed Motion Requesting 
Leave to File Claims after the Bar Date. See, 
Dkt. No. 84 of the lead case).
5. Account 1556 was not codified with a "Q". 
The date PRASA received actual knowledge of 
the Bankruptcy the account had invoice from 
04/01/2015 in the amount of $203.16 
(protected by law 33 from suspension of 
service) at administrative review. The account 
had no other pre-bankruptcy outstanding 
balance.
PRASA discontinued water service on two (2) 
occasions in account 7792 for the following 
post-bankruptcy debts:

(1) On January 11, 2017 for an outstanding 
balance of $1,780.02, unprotected by state law 
no. 33. Service [*9]  was restored on January 
13, 2017.
(2) On June 27, 2017, for an outstanding 
balance of $792.78. The service was restored 
on June 30, 2017.
PRASA discontinued Plaintiffs water service 
for account 1556 (PASEO DAMASCO) on 
three (3) different occasions, for post-
bankruptcy debts.
(1) December 28, 2016 the outstanding balance 
was $251.20. Service was restored on 
December 29, 2016.
(2) July 12, 2017 with an outstanding balance 
of $358.52. Service was restored on July 19, 
2017.
(3) August 28, 2017, the outstanding balance 
was $297.20. Service was restored on August 
29, 2017.
PRASA discontinued Plaintiffs water and 
sewer services for account 2381 (ASTOL 
BUSATTI) on two (2) occasions for post-
bankruptcy debts:
(1) February 27, 2017, for an outstanding 
balance of $1,151.82 Service was restored on 
February 28, 2017.
(2) June 27, 2017 for and outstanding balance 
of $353.41. Service was restored on June 30, 
2017.

II. Legal Analysis

After reviewing the Plaintiffs and Defendant's 
arguments, and the relevant law, this Court 
concludes that there are genuine issues as to 
material facts and that the moving parties are not 
entitled to judgment as a matter of law. HN3[ ] In 
a motion for summary judgment, in order to 
carry [*10]  its burden of production, the moving 
party must either produce evidence negating an 
essential element of the nonmoving party's claim or 
defense or demonstrate that the nonmoving party 
does not have sufficient evidence of an essential 
element to carry its ultimate burden of persuasion at 
trial. Lopez v. Corporacion Azucarera de Puerto 
Rico, 938 F.2d 1510, 1516-17 (1st Cir. 1991); High 
Tech Gays v. Defense Indus. Sec. Clearance Office, 
895 F.2d 563, 574 (9th Cir.1990). Regardless, in 
order to carry its ultimate burden of persuasion on 
the motion, the moving party must persuade the 
court that there is no genuine issue of material fact. 
Id. Therefore, the primary inquiry this Court must 
decide first is whether the Plaintiffs and Defendant, 
as moving parties, carried this initial burden of 
production.

The merits of this instant case turn on Section 366 
of the Bankruptcy Code. HN4[ ] This Section lays 
out the rights and obligations of debtors as they 
seek to retain utility services after filing a 
bankruptcy petition. Section 366 provides:

(a) Except as provided in subsection (b) of this 
section, a utility may not alter, refuse, or 
discontinue service to, or discriminate against, 
the trustee or the debtor solely on the basis of 
the commencement of a case under this title or 
that a debt owed by the debtor to such utility 
for service rendered before the order for relief 
was not paid when due.

(b) Such utility may alter, refuse, [*11]  or 
discontinue service if neither the trustee nor the 
debtor, within 20 days after the date of the 
order for relief, furnishes adequate assurance of 
payment, in the form of a deposit or other 
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security, for service after such date. On request 
of a party in interest and after notice and a 
hearing, the court may order reasonable 
modification of the amount of the deposit or 
other security necessary to provide adequate 
assurance of payment.

11 U.S.C. § 366.

HN5[ ] By the operation of the Code, individual 
debtors and business debtors alike rely on the 
continuation of utility services throughout the 
pendant duration of their bankruptcy proceedings. 
This Court has previously stated that "[t]he term 
"utility" [in Section 366] is not defined in the 
Bankruptcy Code, but its ordinary meaning is "a 
service (such as light, power, or water) provided by 
a public utility." The term "public utility" is defined 
as "a business organization (as an electric 
company) performing a public service and subject 
to special governmental regulation." In re PMC 
Mktg. Corp., 501 B.R. 17, 24 (Bankr. D.P.R. 2013) 
(internal citations omitted).1

1 The Court in In re NE Opco, Inc., 501 B.R. 233, 255 (Bankr.D.Del. 
2013), in deciding the question of whether electricity is a good, 
criticized this Court's approach in In re PMC Mktg. Corp., 501 B.R. 
17 (Bankr.D.P.R. 2013) answering the same question. This Court 
previously decided this question based on Section 366 of the 
bankruptcy code, which is relevant to this instant case, that because 
of the monopolistic relationship between the two parties, the utility 
company and the consumer, the electricity in that case cannot be 
considered as a good because it qualifies as a service under Section 
366. The NE Opco, Inc. Court points out that because electricity can 
be bought and sold at the wholesale level, electricity could 
potentially be sold as a good and end as a service. However, consider 
this scientific reality as explained by the New York Independent 
System Operator ("NYISO") website [see 
http://www.nyiso.com/public/about_nyiso/understanding_the_marke
ts/wholesale_retail/index.jsp (last visited Dec. 30, 2013)]:

wholesale electricity is typically viewed as a service even 
within the wholesale to retail sale relationship. The relationship 
starts when a step-up transformer [*12]  provides wholesale 
energy to a step-down transformer as a service, who in turn 
refines such high voltage energy into lower voltage electricity 
that is suitable for domestic and commercial use to individual 
consumers and homes.

Wholesale electricity, just like retail electricity providers, can 
effectively monopolize a given market. Accordingly, when a 
wholesale electricity company sells its unrefined service to a retail 

This distinctive power utility companies possess in 
light of debtors bankruptcy prompted Congress to 
establish a bankruptcy provision that would prevent 
the threat of termination from being used to collect 
pre-petition debts that would not otherwise force 
utility companies to provide services that they may 
never receive payment for. See e.g., Begley v. 
Philadelphia Elec. Co. (In re Begley), 760 F.2d 46, 
49 (3d Cir.1985). Seeking to strike a balance 
between the general right of a creditor to refuse to 
do business with a debtor post-petition, and the 
debtor's need for utility service, Congress enacted 
Section 366 as part of the Bankruptcy Code of 
1978. In re Jones, 369 B.R. 745, 748-50 (B.A.P. 1st 
Cir. 2007); In re Best Products Co., 203 B.R. 51, 53 
(Bankr.E.D.Va.1996); see also Hanratty v. 
Philadelphia Elec. Co. (In re Hanratty), 907 F.2d 
1418, 1424 (3d Cir.1990); see also, In re Rivera, 
12-05331 BKT, 2013 Bankr. LEXIS 4349, 2013 WL 
5661477 (Bankr. D.P.R. Oct. 15, 2013). HN6[ ] 
Section 366(a) bans utility companies from 
altering, refusing, or discontinuing service to, or 
discriminating against, a trustee or a debtor solely 
on the grounds that the debtor has not paid its 
prepetition debts when due. This Section 
fundamentally reveals the Congressional concerns 
of the monopoly powers exercised by most utility 
companies and therefore mandates these [*13]  
companies to provide debtors with initial services 
post-commencement of a bankruptcy proceeding. 
See e.g., In re PMC Mktg. Corp., 501 B.R. 17, 23-
24 (Bankr. D.P.R. 2013) (("[Section 366] gives 

electricity company and such retail electricity company refines such 
service for consumer usage, these service-based relationships 
between the three different players, namely the wholesale provider, 
the retail provider, and the consumer, do not shift into goods based 
relationships. In other words, envision the following: a wholesale 
cell phone provider or a wholesale internet provider, upon their sale 
of such service to retail service providers, these retail service 
providers refine such service in order to tailor to their individualistic 
consumer preferences. This refinement does not morph a "service" 
into a "good." Moreover, a monopoly does not simply mean that a 
wholesale provider would potentially enter markets tailoring to 
individualistic preferences, it simply means that the wholesale 
provider could potentially enter new refined markets but may never 
do so. Regardless, parties' relationships must be examined to ensure 
congressional intent is adequately protected and to guard against 
unwarranted judicial activism.
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debtors protection from a cut-off of service by a 
utility because of the filing of a bankruptcy case. 
This section is intended to cover utilities that have 
some special position with respect to the debtor, 
such as an electric company, gas supplier, or 
telephone company that is a monopoly in the area 
so that the debtor cannot easily obtain comparable 
service from another utility.") (quoting, H.R.Rep. 
No. 95-595, at 350 (1977), as reprinted in 1978 
U.S.C.C.A.N. 5963, 6306; S.Rep. No. 95-989, at 60 
(1978), as reprinted in 1978 U.S.C.C.A.N. 5787, 
5846.). HN7[ ] Section 366(a)'s prohibition 
power, however, is not absolute. Rather, this 
prohibition is carefully balanced and is limited by 
Section 366(b)'s requirement that the trustee or 
debtor furnish "adequate assurance of payment" for 
post-petition service to the utility within 20 days 
after the filing of the petition. Case law reveals that 
Section 366(b) is often read as an exception to the 
automatic stay, thus permissibly allowing utility 
companies to alter, refuse or discontinue service for 
failure to provide adequate assurance of payment 
without recourse to the bankruptcy [*14]  court. 
See, In re Jones, 369 B.R. 745, 748-50 (B.A.P. 1st 
Cir. 2007); see e.g., Carter v. South County Water 
System (In re Carter), 133 B.R. 110, 112 
(Bankr.N.D.Ohio 1991) (establishing, in a chapter 
13 case that, the utility's right to terminate service 
for debtor's failure to tender adequate assurance of 
payment under Section 366(b) is "self-executing" 
and that "a formal proceeding by the utility is not 
required."); see also, In re Penn Jersey Corp., 72 
B.R. 981, 985 (Bankr.E.D.Pa.1987); In re Lease-A-
Fleet, Inc., 131 B.R. 945, 949-50 
(Bankr.E.D.Pa.1991); Marion Steel Co. v. Ohio 
Edison Co. (In re Marion Steel), 35 B.R. 188, 197 
(Bankr.N.D.Ohio 1983). Debtors have a choice in 
exercising what the bankruptcy code would 
consider as adequate assurance. The choice comes 
in two forms: (1) a deposit with the utility or (2) 
another security. Both may be modified by an order 
of court on request of a party in interest after notice 
and a hearing.

After examining the relevant background, this 
Court finds that the ultimate question the summary 

judgments hinge on is not what the parties have 
brought to the attention of the court, but rather, the 
relevant inquiry here is whether the Debtor 
provided adequate assurance of payment in due 
time as mandated by the Code. HN8[ ] If a debtor 
fails to provide adequate assurance of payment, a 
majority of the bankruptcy courts have rested on 
the conclusion that Section 366(b) grants utility 
companies the unilateral right to terminate service. 
Johnson v. Philadelphia Elec. Co., 80 B.R. 30, 31 
(E.D.Pa.1987); MFS Telecom, Inc. v. Motorola, 
Inc. (In re Conxus Communs.,Inc.), 262 B.R. 893 
(D.Del.2001); Robinson v. Michigan Consol. Gas 
Co., 918 F.2d 579, 588 (6th Cir.1990) (establishing 
that, in a chapter 7 case, where a debtor provides 
adequate assurance of payment, it is well 
established [*15]  that the utility may still terminate 
service upon the debtor's failure to pay for post-
petition services); Robinson v. Michigan Consol. 
Gas Co., 918 F.2d 579, 588 (6th Cir.1990); Penn 
Jersey Corp., 72 B.R. at 985; Allen v. Philadelphia 
Elec. Co. (In re Allen), 69 B.R. 867, 876 
(Bankr.E.D.Pa.1987). These courts reasoned that 
"if failure to provide adequate assurance of 
payment is grounds for a utility to terminate 
service, then failure to make post-petition payments 
likewise allows for termination without requesting 
permission from the bankruptcy court." In re Jones, 
369 B.R. 745, 749 (B.A.P. 1st Cir. 2007). As seen 
above, the majority has authorized utility 
companies to terminate services for post-petition 
delinquencies without obtaining relief from stay. 
Another set of reasoning, leading to the same 
conclusion as above, is in line with the word 
"solely" found in Section 366(a), which some 
courts have found to imply that a utility may refuse 
to furnish services on other grounds, but not 
because of the commencement of the bankruptcy 
case nor because of prepetition debt. These courts 
reasoned that a utility company may exercise 
discretion to refuse service to any debtor for any 
reason that would validly constitute a ground for 
refusal if that debtor was not in bankruptcy, with 
the single exception of nonpayment for past 
services. Memphis Light, Gas & Water Division v. 
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Farley, 135 B.R. 292, 294 (W.D.Tenn.1991); 
Hendrickson v. Philadelphia Gas Works, 672 
F.Supp. 823, 834 (E.D.Pa.1987); Morris v. Detroit 
Edison (In re Morris), 66 B.R. 28, 29 
(E.D.Mich.1986); In re Webb, 38 B.R. 541, 544 
(Bankr.E.D.Pa.1984); Begley v. Philadelphia Elec. 
Co. (In re Begley), 760 F.2d 46, 49 (3d Cir.1985) 
("[t]he restriction on termination in section 366(a) 
bars only those terminations which issue "solely on 
the [*16]  basis" that a debt incurred prior to the 
bankruptcy order, was not paid when due."). 
Conclusively, as the above cases imply, Section 
366(a) does not seem to bar utility companies from 
terminating service as a result of debtors' failure to 
pay post-petition amounts owed.

III. Conclusion

After a comprehensive review of the parties' 
arguments and the evidence presented, this Court 
cannot answer the relevant inquiry of whether the 
Debtor provided adequate assurance of payment in 
due time as mandated by the Bankruptcy Code. 
This question, therefore, must be answered in trial.

Further, Defendant's request for dismissal is 
without merit. The court finds that the allegations 
contained in the Complaint are specific, and the 
facts sustaining those allegations are complete and 
detailed sufficiently to defeat Defendant's request 
for dismissal.

WHEREFORE, IT IS ORDERED that Defendant's 
Motion for Summary Judgment and Plaintiffs' 
Counter Motion for Summary Judgment shall be, 
and they hereby are, DENIED. Clerk to schedule a 
final pre-trial hearing.

SO ORDERED.

In San Juan, Puerto Rico this 13th day of May 
2020.

/s/ Brian K. Tester

Brian K. Tester

U.S. Bankruptcy Judge

End of Document
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HN2[ ]  Summary Judgment, Entitlement as 
Matter of Law
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party shows that there is no genuine dispute as to 
any material fact and the moving party is entitled to 
judgment as a matter of law. Fed. R. Civ. P. 56(a).
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State law applies in a diversity action. If the state 
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HN4[ ]  Contracts Law, Contract 
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interpretation if the language is clear and explicit 
and does not involve an absurdity. N.D. Cent. 
Code. § 9-07-02.
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Bismarck, ND.

Judges: Before COLLOTON, WOLLMAN, and 
BENTON, Circuit Judges.

Opinion by: WOLLMAN

Opinion

 [*507]  WOLLMAN, Circuit Judge.

Nicholas Meyer, an employee of 4T Construction 
(4T), sued McKenzie Electric Cooperative, Inc. 
(McKenzie) under both negligence-based and strict 
liability law principles after he was seriously 
injured while replacing a high voltage transmission 
line for the Bear Ben Road Reconductor Project 
(Project). The district court1  [*508]  granted 
summary judgment in favor of McKenzie, holding 
that McKenzie was not liable because 4T was an 
independent contractor and because North Dakota 
has not recognized the maintenance of high-voltage 
power lines as an ultra hazardous activity. We 
affirm.

McKenzie hired 4T in March 2014 to install, 
replace, and repair high voltage transmission lines 
for the Project, which involved three energized 
phase conductors and one neutral [**2]  conductor. 
The contract between McKenzie and 4T stated that 
4T is "an independent contractor performing its 

1 The Honorable Daniel L. Hovland, then Chief Judge of the United 
States District Court for the District of North Dakota.

work to the requirements as set out by [McKenzie] 
but without supervision of [McKenzie] or its 
employees, [4T] agrees to hold harmless, 
indemnify, and defend [McKenzie]."

In assigning work to 4T, McKenzie followed its 
practice of issuing work orders, which identified 
the work that the contractor was hired to perform, 
and "staking sheets," which indicated where the 
work was to be performed and what electrical 
equipment was already installed. The work order 
and staking sheets for the Project explained that the 
four conductors were sized at 1/0. The three 
energized phase conductors were to be upsized to 
4/0, while the neutral conductor was to remain at 
1/0. Steve Lautenschlager, McKenzie's contractor 
manager and journeyman lineman, made periodic 
inspections to the Project site. 4T's president, John 
Gulley, testified that McKenzie was concerned with 
the finished product, but that it neither directed nor 
instructed 4T on how to complete the Project. 4T's 
vice president, Lance Wood, testified that 
McKenzie did not supervise or give input to 4T 
beyond scheduling work start and 
completion [**3]  dates. Jared DeHaven, the 
journeyman lineman and 4T's crew foreman on site 
the day of Meyer's accident testified that while 4T 
updated McKenzie on work progress, McKenzie 
did not oversee 4T's work or safety program. 
McKenzie's CEO, John Skurupey, testified that 
McKenzie did not supervise, monitor, or inspect 
4T's work and that it was concerned only with the 
finished product. Meyer himself, who was working 
as an apprentice lineman on the Project, testified 
that he had never met any representative from 
McKenzie during the entire time that he was 
employed by 4T.

While working on the Project, the 4T crew realized 
that the neutral conductor was not sized properly 
and had to be replaced. The crew, including Meyer, 
discussed procedures for safely installing a new 
neutral conductor given that one of the overhead 
conductors was energized at the time. Meyer 
climbed a pole to change out a neutral wire and 
suffered an electric shock, resulting in serious burns 

947 F.3d 506, *506; 2020 U.S. App. LEXIS 1592, **1
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to his hands, forearms, and right leg, as well as 
brain damage. He subsequently underwent the 
amputation of his left hand and has experienced 
chronic pain and permanent disfigurement.

HN1[ ] We review de novo the district court's 
grant of summary [**4]  judgment, viewing the 
evidence in the light most favorable to the 
nonmoving party and drawing all reasonable 
inferences in that party's favor. Bishop v. Glazier, 
723 F.3d 957, 960-61 (8th Cir. 2013). HN2[ ] 
Summary judgment is appropriate if the moving 
party shows that there is no genuine dispute as to 
any material fact and the moving party is entitled to 
judgment as a matter of law. Fed. R. Civ. P. 56(a). 
The parties agree that North Dakota law governs 
this diversity action, and we are thus bound by the 
decisions of the North Dakota Supreme Court. See 
Captiva Lake Invs., LLC v. Fidelity Nat'l  [*509]  
Title Ins. Co., 883 F.3d 1038, 1046 (8th Cir. 
2018)HN3[ ]  (applying state law in a diversity 
action). If the state supreme court has not decided 
the issue, our role is to predict how that court 
would rule. Id.

Meyer argues that McKenzie owed him a duty of 
reasonable care and negligently caused his injuries. 
Meyer first contends that the contract between 4T 
and McKenzie was ambiguous and incomplete. He 
argues that the parties "entered into the Contract 
without any sincere intent to review, understand, 
negotiate, and/or actually abide by its terms." R. 
Doc. 50, at 5 (quoting R. Doc. 40, at 6). HN4[ ] 
"[T]he language of a contract governs its 
interpretation if the language is clear and explicit 
and does not involve an absurdity." Rogstad v. 
Dakota Gasification Co., 2001 ND 54, 623 N.W.2d 
382, 386 (N.D. 2001) (citing N.D. Cent. Code. § 9-
07-02). The contract states that 4T is an 
"independent [**5]  contractor" that performs its 
work "without supervision" by McKenzie, which 
we conclude constitutes a clear and unambiguous 
statement that 4T was retained as an independent 
contractor.

Meyer next argues that McKenzie is liable for his 

injuries because it retained actual control over 4T's 
work. HN5[ ] The North Dakota Supreme Court 
"has recognized the general rule that an employer is 
not liable for acts or omissions of its independent 
contractor." Schlenk v. Nw. Bell Tel. Co., Inc., 329 
N.W.2d 605, 608 (N.D. 1983). It has also 
recognized the exception to the general rule that 
"an employer is liable for an independent 
contractor's acts on a job over which it has retained 
control." Id. at 612. That is, an employer "who 
entrusts work to an independent contractor, but who 
retains the control of any part of the work." Id. 
(quoting Restatement (Second) of Torts § 414). An 
employer does not retain control over a project 
when it "is concerned primarily only with the 
finished product." Id. (citing Lumpkin v. Streifel, 
308 N.W.2d 878, 883 (N.D.1981)). The employer is 
liable for the actions of the independent contractor 
"only when the employer retains the right to control 
the method, manner, and operative detail of the 
work." Iverson v. Bronco Drilling Co., 667 F. 
Supp. 2d 1089, 1094-95 (D. N.D. 2009). The North 
Dakota Supreme Court has explained that

[I]t is not enough for an employer to retain a 
general right to inspect the work 
progress [**6]  or receive reports, to make 
suggestions or recommendations, or to 
prescribe alterations or deviations because 
those general rights are usually reserved to 
employers of independent contractors. Instead, 
the employer must retain a right of supervision 
so the independent contractor is not entirely 
free to do the work in its own way.

Pechtl v. Conoco, Inc., 1997 ND 161, 567 N.W.2d 
813, 817 (N.D. 1997).

We conclude that McKenzie did not retain control 
over 4T's and Meyer's actions. The statements of 
those with leadership positions within 4T and 
McKenzie make clear that McKenzie was 
concerned only with the final product. Moreover, 
the staking sheets and work orders set forth only 
the location and final outcome of 4T's work, rather 
than prescribing the specific method in which the 

947 F.3d 506, *508; 2020 U.S. App. LEXIS 1592, **3
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work was to be done or further details regarding the 
manner. Finally, even though Lautenschlager 
performed periodic inspections, HN6[ ] North 
Dakota law states that inspecting work does not 
create enough supervision to manifest actual 
control. See id. at 817.

Leaving aside McKenzie's argument that Meyer 
failed to preserve the claim on appeal, Meyer also 
contends that McKenzie is strictly liable for his 
injuries, as he was engaged in an ultra hazardous 
activity. HN7[ ] The North Dakota Supreme 
Court has declined [**7]  to hold a utility company 
strictly  [*510]  liable for "injuries and damages 
from contact with high tension power lines." Wirth 
v. Mayrath Indus., Inc., 278 N.W.2d 789, 791 (N.D. 
1979). In rejecting the plaintiff's argument for 
imposing strict liability for abnormally dangerous 
activities as set forth in the Restatement (Second) of 
Torts §§ 519 and 520, the Wirth court concluded 
that the Restatement provisions were inapplicable 
because electrical power is necessary and important 
and does not present an "abnormal danger[]." Id. at 
794. Meyer argues that Wirth is distinguishable 
because his case involved the replacement of 
transmission lines energized with high-voltage 
electricity, rather than the mere transmission of 
high-voltage electricity as was the case in Wirth. 
Both maintenance and ownership of power lines 
were addressed in Wirth, id. at 791-92, and so we 
see no reason to read its holding as inapplicable to 
the facts of this case.

The judgment is affirmed.

End of Document
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public utility's application for a certificate of public 
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Preliminary 
Considerations > Justiciability > Standing

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN1[ ]  Standards of Review, De Novo Review

Standing is a question of law, which is reviewed de 
novo on appeal.

Civil 
Procedure > ... > Justiciability > Standing > Inj
ury in Fact

Civil 
Procedure > ... > Justiciability > Standing > Per
sonal Stake

HN2[ ]  Standing, Injury in Fact

The question of standing focuses upon whether the 
litigant is entitled to have the court decide the 
merits of the dispute. It is founded in concern about 
the proper, and properly limited, role of the courts 
in a democratic society. Without the limitation of 
the standing requirements, the courts would be 
called upon to decide purely abstract questions. As 
an aspect of justiciability, the standing requirement 
focuses upon whether the plaintiff has alleged such 
a personal stake in the outcome of the controversy 
as to justify exercise of the court's remedial powers 
on his or her behalf. The inquiry is two-fold. First, 
the plaintiff must have suffered some threatened or 
actual injury resulting from the putatively illegal 
action. Secondly, the asserted harm must not be a 
generalized grievance shared by all or a large class 
of citizens; the plaintiff generally must assert his or 
her own legal rights and interests, and cannot rest 
his or her claim to relief on the legal rights and 
interests of third parties.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN3[ ]  Reviewability, Standing

An administrative agency challenging the standing 
of those seeking a review of its decision. Is a 
deliberate effort to prevent a judicial review of the 
agency's decision, which the courts do not look 
favorably upon. A narrow or limited construction 
should not be placed on who may be a party for 
purposes of appeal or review: The question of who 
is a proper party should not be resolved on strict 
technical grounds which could result in the public 
being denied the opportunity to question the actions 
of the governing agency, body or board, as the 
situation may be. Any doubt on the question of 
standing involving a decision by an administrative 
body should be resolved in favor of permitting the 
exercise of the right of appeal by any person 
aggrieved in fact.

Administrative Law > Judicial 
Review > Administrative Record

Administrative Law > Judicial 
Review > Reviewability > Standing

HN4[ ]  Judicial Review, Administrative 
Record

Parties to an action or proceedings are set out in the 
title of the action or proceedings. However, in 
matters before administrative agencies it is 
common to entitle the proceedings "IN THE 
MATTER OF." Such entitlement does not serve as 
an aid in determining who is a party, except for the 
applicant, on which there is no question. The 
question of who are parties to the proceedings must 
be determined from the record rather than from the 
entitlement of the proceedings. The information as 
disclosed by the record constitutes the basis upon 
which a determination can be made as to who are 
parties to the proceedings. However, the right to 
appeal does not extend to merely nominal parties 
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who are not aggrieved.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN5[ ]  Reviewability, Standing

Under N.D.C.C. § 28-32-42, any party to a 
proceeding has standing to appeal an agency's 
decision. A party is defined as each person named 
or admitted as a party or properly seeking and 
entitled as of right to be admitted as a party. 
N.D.C.C. § 28-32-01(9).

Administrative Law > Judicial 
Review > Reviewability > Standing

HN6[ ]  Reviewability, Standing

Any person who is directly interested in the 
proceedings before an administrative agency who 
may be factually aggrieved by the decision of the 
agency, and who participates in the proceeding 
before such agency is a party and has standing to 
appeal from the decision of the agency. The 
enactment of N.D.C.C. § 28-32-01(9) does not 
overrule this standing doctrine, and the definition of 
a party in § 28-32-01(9) does not change who may 
be considered a party for standing purposes.

Civil 
Procedure > ... > Justiciability > Standing > Inj
ury in Fact

HN7[ ]  Standing, Injury in Fact

To be factually aggrieved, a party must be injured 
in some manner. That is, a decision must enlarge or 
diminish a party's interest. But the potential to be 
factually aggrieved is not enough. A party must be 
aggrieved in fact. In other words, a party must gain 
or lose something to be aggrieved. Additionally, a 
mere dissatisfaction or displeasure with a decision 

is not enough to appeal from such decision.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN8[ ]  Reviewability, Standing

An administrative agency may make a rational 
decision in which one of the parties bound by that 
decision is aggrieved.

Administrative Law > Judicial 
Review > Reviewability > Standing

HN9[ ]  Reviewability, Standing

It is immaterial how slight or substantial the 
aggrievance is for a party to be aggrieved.

Civil 
Procedure > ... > Justiciability > Standing > Per
sonal Stake

HN10[ ]  Standing, Personal Stake

So long as the party appealing has a significant or 
unique stake in the outcome, minimal participation 
is sufficient to have adequately participated. A 
party need not have been named as a party or have 
actively engaged in the proceedings to have 
participated.

Civil 
Procedure > ... > Justiciability > Standing > Per
sonal Stake

HN11[ ]  Standing, Personal Stake

Voluntarily submitting a document into the record 
is an action regularly taken by a party to an 
adversarial proceeding and is not one taken by a 
person who does not wish to, in at least some 
manner, participate in the proceedings.
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Business & Corporate 
Compliance > ... > Regulators > Public Utility 
Commissions > Hearings & Orders

HN12[ ]  Public Utility Commissions, Hearings 
& Orders

Under N.D. Admin. Code 69-02-01-05, an officer or 
authorized employee of a corporation may appear.

Administrative Law > Judicial 
Review > Reviewability > Factual 
Determinations

Energy & Utilities Law > ... > Public Utility 
Commissions > Hearings & Orders > Judicial 
Review

HN13[ ]  Reviewability, Factual 
Determinations

An appeal from a North Dakota Public Service 
Commission decision is governed by the 
Administrative Agencies Practice Act, N.D.C.C. 
ch. 28-32. A district court must affirm a 
Commission order under the Act, N.D.C.C. § 28-
32-46, unless: (1) The order is not in accordance 
with the law. (5) The findings of fact made by the 
agency are not supported by a preponderance of the 
evidence. (6) The conclusions of law and order of 
the agency are not supported by its findings of fact. 
(7) The findings of fact made by the agency do not 
sufficiently address the evidence presented to the 
agency by the appellant.

Administrative Law > Judicial 
Review > Reviewability > Questions of Law

Energy & Utilities Law > ... > Public Utility 
Commissions > Hearings & Orders > Judicial 
Review

HN14[ ]  Reviewability, Questions of Law

In an appeal to the supreme court from a district 
court's decision on an appeal from a North Dakota 
Public Service Commission decision, the supreme 
court reviews the Commission's order in the same 
manner as the district court. Administrative 
Agencies Practice Act, N.D.C.C. § 28-32-49. The 
Commission's decision on questions of law is fully 
reviewable. In reviewing the Commission's 
findings of fact, however, the supreme court does 
not substitute its judgment for that of the 
Commission or make independent findings. In 
construing the "preponderance of the evidence" 
standard to permit the court to apply the weight-of-
the-evidence test to the factual findings of an 
administrative agency, the court does not make 
independent findings of fact or substitute its 
judgment for that of the agency. Rather, in 
reviewing the Commission's findings of fact, the 
supreme court determines only whether a reasoning 
mind reasonably could have determined that the 
factual conclusions reached were proved by the 
weight of the evidence from the entire record. 
Additionally, agency expertise is entitled to 
appreciable deference if the subject matter is highly 
technical.

Energy & Utilities Law > Electric Power 
Industry > Electricity Distribution & 
Transmission

HN15[ ]  Electric Power Industry, Electricity 
Distribution & Transmission

The number of customers served by electric 
suppliers in the larger vicinity should be considered 
for assessing capacity requirements in determining 
the orderly development of electrical service. The 
number of customers in the larger area should be 
examined to ensure there is no wasteful duplication 
of services. Construction of additional 
infrastructure by one party to service a single 
customer when the opposing party has existing 
infrastructure in place that services multiple 
existing customers, and that can be easily modified 
or upgraded to provide service, can be a wasteful 
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duplication of services.

Business & Corporate 
Compliance > ... > Regulators > Public Utility 
Commissions > Hearings & Orders

HN16[ ]  Public Utility Commissions, Hearings 
& Orders

Any duplication is not necessarily wasteful 
duplication. Whether construction of a facility is 
duplicative or wasteful is one of fact for the North 
Dakota Public Service Commission.

Administrative Law > Judicial 
Review > Standards of Review > De Novo 
Standard of Review

Civil 
Procedure > Parties > Intervention > Interventio
n of Right

Administrative Law > Judicial 
Review > Reviewability > Factual 
Determinations

Administrative Law > Judicial 
Review > Reviewability > Questions of Law

HN17[ ]  Standards of Review, De Novo 
Standard of Review

An appellate court review an administrative law 
judge's (ALJ) decision under the same standard of 
review as it reviews an agency's decision. The 
appellate court give deference to an ALJ's  findings 
of fact and reviews an ALJ's legal conclusions 
under a de novo standard of review. It applies apply 
a similar standard when reviewing whether a party 
may intervene under N.D. R. Civ. P. 24(a).

Civil 
Procedure > Parties > Intervention > Motions to 
Intervene

Civil Procedure > Parties > Intervention > Time 
Limitations

HN18[ ]  Intervention, Motions to Intervene

In civil legal proceedings, N.D. R. Civ. P. 24 allows 
for intervention on timely motion. Intervention has 
historically been liberally granted in North Dakota. 
Even though liberally granted, post-judgment 
intervention is unusual and not often granted. 
Certain considerations must be taken into account 
in deciding whether to grant a post-judgment 
motion for intervention: The most important 
consideration in deciding whether a motion for 
intervention is untimely is whether the delay in 
moving for intervention will prejudice the existing 
parties to the case. If prejudice is found, the motion 
will be denied as untimely. Conversely, the absence 
of prejudice supports finding the motion to be 
timely. Delay is not the only possible form of 
prejudice to the existing parties, but if the 
intervention will not delay the termination of the 
litigation intervention ordinarily will be allowed.

Business & Corporate 
Compliance > ... > Regulators > Public Utility 
Commissions > Hearings & Orders

Civil Procedure > Parties > Intervention > Time 
Limitations

HN19[ ]  Public Utility Commissions, Hearings 
& Orders

Unlike N.D. R. Civ. P. 24, N.D. Admin. Code 69-
02-02-05 provides an explicit time frame for 
seeking to intervene, at least 10 days prior to the 
hearing. However, if a potential intervenor shows 
good cause, intervention may be allowed after the 
10 day deadline. A showing of good cause under 
N.D. Admin. Code 69-02-02-05(2) should not be 
interpreted to mean a showing of good cause for the 
delay in petitioning to intervene. Rather, "good 
cause" should be interpreted to mean a showing of 
good cause as to why a petitioning intervenor 
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should be allowed to intervene late under the 
circumstances.

Administrative Law > Agency 
Adjudication > Formal Adjudicatory 
Procedure > Hearings

Civil 
Procedure > Parties > Intervention > Motions to 
Intervene

HN20[ ]  Formal Adjudicatory Procedure, 
Hearings

Allowing a party to present evidence after it has 
been provided with insight on how an agency is 
likely to decide would circumvent the 
administrative process and the adversarial system in 
place for such matters.

Counsel: Loren L. Hansen, Minneapolis, MN, for 
appellant.

Zachary E. Pelham, Special Assistant Attorney 
General, Bismarck, ND, for appellee North Dakota 
Public Service Commission.

Kimberly J. Radermacher, LaMoure, ND, for 
appellee Dakota Valley Electric Cooperative, Inc.

Judges: Gerald W. VandeWalle, Daniel J. 
Crothers, Lisa Fair McEvers, Jerod E. Tufte, Jon J. 
Jensen, C.J. Opinion of the Court by VandeWalle, 
Justice.

Opinion by: Gerald W. VandeWalle

Opinion

 [**121]  VandeWalle, Justice.

 [*P1]  Minn-Kota Ag. Products, Inc. appealed 
from a district court order dismissing Minn-Kota's 
appeal of findings of fact, conclusions of law and 
order issued by the North Dakota Public Service 
Commission (PSC) for lack of standing and 
affirming an administrative law judge's (ALJ) order 
denying Minn-Kota's petition to intervene. Minn-
Kota argues it has standing to appeal the PSC's 
decision because it participated in the proceedings 
before the PSC, and the PSC's decision should be 
reversed because it is not supported by the facts or 
law. In the alternative, Minn-Kota argues the case 
should be remanded [***2]  to the PSC and it 
should be allowed to intervene and introduce 
additional evidence into the record. We affirm in 
part and reverse in part.

 [**122]  I

 [*P2]  In 2017, Minn-Kota began construction of a 
large, $20 million grain handling facility near the 
municipalities of Barney and Mooreton, North 
Dakota. Given its size, the facility needed to be 
equipped with three-phase electric service to meet 
its demand requirements. During construction of 
the facility, Minn-Kota received proposals to 
provide electric power to the facility from Otter 
Tail Power Co., an electric public utility, and 
Dakota Valley Electric Cooperative, a rural electric 
cooperative. Otter Tail proposed building a 
distribution substation at the Minn-Kota facility and 
extending 1,000 feet of underground cable from an 
existing above-ground transmission line to feed the 
proposed substation. Dakota Valley proposed 
improving its existing three-phase infrastructure 
and extending approximately 4,000 feet of 
underground cable from the improved, existing 
infrastructure to the Minn-Kota facility. Minn-Kota 
determined Otter Tail would provide cheaper and 
more reliable electric service and chose Otter Tail 
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as its preferred provider.

 [*P3]  In February 2017, [***3]  Otter Tail 
submitted an "Application for Permanent 
Authority" with the PSC seeking a certificate of 
public convenience and necessity under N.D.C.C. § 
49-03-01 and § 49-03-01.1 as required by an act 
known as the Territorial Integrity Act codified at 
N.D.C.C. §§ 49-03-01 to -01.5. Along with Otter 
Tail's application, Minn-Kota voluntarily submitted 
an "Appearance by Customer" expressing its desire 
for Otter Tail to provide electric power to the 
facility. However, Minn-Kota did not formally 
intervene in the proceedings. Rather, it relied on 
Otter Tail to represent its interests. The PSC issued 
notice of opportunity for a hearing and served the 
notice on Dakota Valley, the rural electric 
cooperative providing service in the area. Dakota 
Valley protested Otter Tail's application and 
requested a hearing. At the request of the PSC, an 
administrative law judge was appointed to preside 
as a procedural hearing officer.

 [*P4]  Because of Dakota Valley's protest, the PSC 
issued a notice of hearing identifying ten issues to 
be considered:

1. From whom does the customer prefer 
electric service?
2. What electric suppliers are operating in the 
general area?

3. What electric supply lines exist within at 
least a two-mile radius of the location to be 
served, [***4]  and when were they 
constructed?
4. What customers are served by electric 
suppliers within at least a two-mile radius of 
the location to be served?
5. What are the differences, if any, between the 
electric suppliers available to serve the area 
with respect to reliability of service?
6. Which of the available electric suppliers will 
be able to serve the location in question more 
economically and still earn an adequate return 
on its investment?
7. Which supplier's extended electric service 

would best serve orderly and economic 
development of electric service in the general 
area?
8. Would approval of the applications result in 
wasteful duplication of investment or service?
9. Is it probable that the location in question 
will be included within the corporate limits of a 
municipality within the foreseeable future?
10. Will service by either of the electric 
supplier in the area unreasonably interfere with 
the service or system of the other?

 [*P5]  A hearing on Otter Tail's application was 
held in October 2017. Otter Tail and  [**123]  
Dakota Valley were represented at the hearing, and 
each offered evidence and testimony. Testimony 
was received from representatives and employees 
of Otter Tail and Dakota Valley and [***5]  from 
George Schuler IV, a member of the board of 
directors and a minority owner of Minn-Kota. 
Minn-Kota was not a formal party represented at 
the hearing and, other than the testimony offered by 
Schuler, Minn-Kota did not contribute to the 
hearing.

 [*P6]  In December 2017, the PSC held a work 
session to contemplate and discuss Otter Tail's 
application. At the work session, the PSC expressed 
concern that Otter Tail's proposal would result in 
wasteful duplication of investment and would not 
best serve orderly and economic development of 
electric service in the area. The concerns expressed 
by the PSC at the work session made it clear the 
PSC was likely going to deny Otter Tail's 
application.

 [*P7]  As a result, Minn-Kota submitted a petition 
to intervene on February 1, 2018, because it "had a 
unique perspective on [the] issues before the [PSC], 
and because Minn-Kota no longer felt that its 
interest in the issuance of the certificate was 
sufficiently aligned with or adequately represented 
by Otter Tail's appearance before the [PSC] . . . ." 
Minn-Kota sought intervention so that it could 
introduce additional evidence and address the 
concerns expressed by the PSC during the work 
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session. The ALJ denied [***6]  Minn-Kota's 
petition. The ALJ determined Minn-Kota submitted 
its petition after the deadline to intervene had 
passed and Minn-Kota had not shown good cause 
as to why it should be allowed to intervene late. 
Minn-Kota requested the ALJ reconsider his 
decision, and the ALJ again denied Minn-Kota's 
request.

 [*P8]  In March 2018, the PSC issued its findings 
of fact, conclusions of law and order. The PSC 
denied Otter Tail's application finding that although 
Minn-Kota preferred Otter Tail and Otter Tail 
would be able to provide more affordable service, 
both Otter Tail and Dakota Valley would provide 
reliable service to the facility, extension of service 
by Dakota Valley would best serve orderly and 
economic development of electric service in the 
general area, and extension of service by Otter Tail 
would result in a wasteful duplication of service 
and investment. Minn-Kota appealed to district 
court, challenging the PSC's decision and the ALJ's 
order denying Minn-Kota's petition to intervene.

 [*P9]  The district court affirmed the ALJ's order 
denying Minn-Kota's petition and dismissing Minn-
Kota's appeal of the PSC's decision for lack of 
standing. The district court agreed with the ALJ's 
order and concluded [***7]  Minn-Kota had not 
shown good cause "for the delay in filing its 
Petition to Intervene." Additionally, the district 
court concluded the "Appearance by Customer" 
submitted by Minn-Kota and Schuler's testimony at 
the hearing was "more akin to participation as a 
witness" and, therefore, Minn-Kota had not 
adequately participated in the proceedings for them 
to have standing. The district court did not review 
the merits of the PSC's decision, but it did state the 
decision appeared to be a "process of rational 
application of the facts to the law and that decision 
would have been affirmed."

II

 [*P10]  HN1[ ] Standing is a question of law, 
which is reviewed de novo on appeal. Dakota Res. 
Council v. Stark Cty. Bd. of Cty. Comm'rs, 2012 

ND 114, ¶ 5, 817 N.W.2d 373; see also Johnson v. 
Taliaferro, 2011 ND 34, ¶ 9, 793 N.W.2d 804 
(stating interpretation of statute is a question of 
law). We have explained the over-arching concept 
of standing for justiciability:

HN2[ ]  [**124]  The question of standing 
focuses upon whether the litigant is entitled to 
have the court decide the merits of the dispute. 
It is founded in concern about the proper—and 
properly limited—role of the courts in a 
democratic society. Without the limitation of 
the standing requirements, the courts would be 
called upon to decide purely abstract questions. 
As an aspect of justiciability, the 
standing [***8]  requirement focuses upon 
whether the plaintiff has alleged such a 
personal stake in the outcome of the 
controversy as to justify exercise of the court's 
remedial powers on his behalf. The inquiry is 
two-fold. First, the plaintiff must have suffered 
some threatened or actual injury resulting from 
the putatively illegal action. Secondly, the 
asserted harm must not be a generalized 
grievance shared by all or a large class of 
citizens; the plaintiff generally must assert his 
own legal rights and interests, and cannot rest 
his claim to relief on the legal rights and 
interests of third parties.

Shark v. U.S. W. Commc'ns, Inc., 545 N.W.2d 194, 
198 (N.D. 1996) (quoting other cases).

 [*P11]  HN3[ ] An administrative agency 
"challenging the standing of those seeking a review 
of its decision. . . . is a deliberate effort to prevent a 
judicial review of the agency's decision," which we 
do not look favorably upon. Citizens State Bank of 
Neche v. Bank of Hamilton, 238 N.W.2d 655, 658 
(N.D. 1976); Reliance Ins. Co. v. Pub. Serv. 
Comm'n, 250 N.W.2d 918, 924 (N.D. 1977). We 
have said a narrow or limited construction should 
not be placed on who may be a party for purposes 
of appeal or review:

The question of who is a proper party should 
not be resolved on strict technical grounds 
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which could result in the public being denied 
the opportunity to question the actions of the 
governing agency, body or board, as the 
situation may be. [***9]  Any doubt on the 
question of standing involving a decision by an 
administrative body should be resolved in favor 
of permitting the exercise of the right of appeal 
by any person aggrieved in fact.

Generally, HN4[ ] parties to an action or 
proceedings are set out in the title of the action 
or proceedings. However, in matters before 
administrative agencies it is common to entitle 
the proceedings "IN THE MATTER OF    ." 
Such entitlement does not serve as an aid in 
determining who is a party, except for the 
applicant, on which there is no question. The 
question of who are parties to the proceedings 
must be determined from the record rather than 
from the entitlement of the proceedings. The 
information as disclosed by the record 
constitutes the basis upon which a 
determination can be made as to who are 
parties to the proceedings.

In re Bank of Rhame, 231 N.W.2d 801, 808 (N.D. 
1975) (footnote omitted). However, the right to 
appeal does not extend to merely nominal parties 
who are not aggrieved. Shark, 545 N.W.2d at 197.

 [*P12]  HN5[ ] Under N.D.C.C. § 28-32-42, any 
party to a proceeding has standing to appeal an 
agency's decision. A party is defined as "each 
person named or admitted as a party or properly 
seeking and entitled as of right to be admitted as a 
party." N.D.C.C. § 28-32-01(9).

 [*P13]  HN6[ ] Prior to the enactment of the 
statutory [***10]  definition of a "party," this Court 
set forth a three-part test to determine who may be 
considered a party to a proceeding for standing 
purposes. Bank of Rhame, 231 N.W.2d at 807-08. 
In Bank of Rhame we stated, "any person who is 
directly interested in the proceedings before an 
administrative agency who may be factually 
aggrieved by the decision of the agency,  [**125]  

and who participates in the proceeding before such 
agency" is a party and has standing to appeal from 
the decision of the agency. Id. at 808. In Shark v. 
U.S. West Communications, Inc., we held the 
enactment of N.D.C.C. § 28-32-01(9) did not 
overrule the standing doctrine of Bank of Rhame, 
and the definition of a "party" in § 28-32-01(9) 
does not change who may be considered a party for 
standing purposes. 545 N.W.2d at 197, 197 n.1. 
Likewise, this Court has continued to employ the 
three-part test set forth in Bank of Rhame. See, e.g., 
In re Juran & Moody, Inc., 2000 ND 136, ¶¶ 16-
17, 613 N.W.2d 503.

 [*P14]  Applying the above stated principles and 
the Bank of Rhame three-part test, we conclude 
Minn-Kota has standing to appeal the PSC's 
decision.

A

 [*P15]  By having a preference for Otter Tail as its 
preferred electric service provider, Minn-Kota was 
directly interested in the proceedings before the 
PSC.

B

 [*P16]  Minn-Kota was factually aggrieved by the 
PSC's decision. HN7[ ] To be factually aggrieved, 
a party must be injured [***11]  in some manner. 
Washburn Pub. Sch. Dist. No. 4 v. State Bd. of Pub. 
Sch. Educ., 338 N.W.2d 664, 667 (N.D. 1983) 
(citing Bernhardt v. Rummel, 319 N.W.2d 159, 160 
(N.D. 1982)). That is, a decision must enlarge or 
diminish a party's interest. Id. (citing Bank of 
Neche, 238 N.W.2d 655 (N.D. 1976)). But the 
potential to be factually aggrieved is not enough; a 
party must be aggrieved in fact. Id. In other words, 
a party must gain or lose something to be 
aggrieved. Id. Additionally, a mere dissatisfaction 
or displeasure with a decision is not enough to 
appeal from such decision. Id. (citing Huber v. 
Miller, 101 N.W.2d 136, 140 (N.D. 1960)).

 [*P17]  The district court determined Minn-Kota 
was factually aggrieved by the PSC's decision, and 
the PSC itself concedes Minn-Kota was aggrieved. 
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Dakota Valley argues Minn-Kota was not 
aggrieved by the PSC's decision because the PSC 
found both Dakota Valley and Otter Tail would 
provide reliable service and because there is not 
enough evidence in the record to conclude that 
Otter Tail would provide more affordable service to 
Minn-Kota. Dakota Valley's argument is misplaced. 
Dakota Valley essentially argues that, on the one 
hand, the PSC correctly found Dakota Valley 
would provide reliable service to Minn-Kota, but 
on the other hand, the PSC incorrectly found Otter 
Tail would provide more affordable service. We are 
asked to conclude Minn-Kota was not factually 
aggrieved by agreeing with the PSC [***12]  in one 
instance yet disagreeing with it in another. Dakota 
Valley cannot have it both ways.

 [*P18]  Minn-Kota was aggrieved by the PSC's 
decision because Otter Tail, Minn-Kota's preferred 
electric service provider, was denied a certificate of 
public convenience and necessity. Additionally, 
Minn-Kota was aggrieved by the PSC's finding that 
Otter Tail would provide more affordable services 
to Minn-Kota, yet still denying Otter Tail's 
application. In essence, once the PSC denied Otter 
Tail's application, Minn-Kota lost the ability to 
have its facility serviced with more affordable 
electric service by its preferred service provider. 
This rendered Minn-Kota factually aggrieved.

 [*P19]  However, the fact that Minn-Kota was 
aggrieved by the PSC's decision does not in itself 
make the PSC's decision erroneous. HN8[ ] An 
administrative agency may make a rational decision 
in which one of the parties bound by that decision 
is aggrieved. The PSC made its determination 
based on public convenience and necessity, 
 [**126]  not just that of Minn-Kota. In doing so, 
the PSC weighed ten factors. Two of the factors 
considered by the PSC factually aggrieved Minn-
Kota. Nonetheless, the PSC determined all the 
factors, taken together as a [***13]  whole, 
weighed against granting Otter Tail a certificate of 
public convenience and necessity. Minn-Kota need 
not be aggrieved by all ten factors or the PSC's 
decision as a whole to be factually aggrieved for 

purposes of standing. HN9[ ] It is immaterial how 
slight or substantial the aggrievance is for a party to 
be aggrieved. Minn-Kota was factually aggrieved 
by the PSC's decision.

C

 [*P20]  Both Dakota Valley and the PSC argue, 
and the district court determined, the "Appearance 
by Customer" submitted by Minn-Kota and the 
testimony offered at the hearing by Schuler, a 
Minn-Kota representative, was inadequate 
participation in the proceedings to be considered a 
party. Additionally, Dakota Valley and the PSC 
argue Minn-Kota cannot be considered a party 
because it was not represented by legal counsel 
during the administrative proceedings. We 
conclude Minn-Kota adequately participated in the 
proceedings.

 [*P21]  HN10[ ] This Court has never explicitly 
stated in what manner or to what extent a person 
must participate to satisfy the participation element 
of the Bank of Rhame standing test. But a review of 
our cases indicates that so long as the party 
appealing has a significant or unique stake in the 
outcome, minimal participation [***14]  is 
sufficient to have adequately participated. A party 
need not have been named as a party or have 
actively engaged in the proceedings to have 
participated. See Moody, 2000 ND 136, ¶ 18, 613 
N.W.2d 503 (holding North Dakota Securities 
Commissioner participated when he was treated as 
a party throughout the proceedings); Shark, 545 
N.W.2d at 198-99 (holding telephone company 
customer did not participate by sending an informal 
pre-hearing letter to a single PSC commissioner in 
which he stated no position on the matter); 
Washburn Pub. Sch. Dist. No. 4, 338 N.W.2d at 667 
(holding school district participated in proceedings 
when president of school board was present at the 
hearing where petitioners presented their 
arguments); O'Connor v. N. States Power Co., 308 
N.W.2d 365, 371 (N.D. 1981) (holding rate payers 
did not have standing when they were not involved 
with proceedings before the PSC); Bank of Neche, 
238 N.W.2d at 659 (holding competing bank had 
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standing to appeal granting of application even 
though it did not participate in proceedings relating 
to application); Bank of Rhame, 231 N.W.2d at 804 
(holding competitor bank had standing when it 
appeared through counsel at application hearing); 
see also Eckre v. Pub. Serv. Comm'n, 247 N.W.2d 
656, 662 (N.D. 1976) (holding landowners who had 
not participated in proceedings had standing to 
challenge PSC decision by writ of mandamus).

 [*P22]  The "Appearance by Customer" was 
voluntarily submitted by Minn-Kota. The document 
clearly [***15]  advocated for Minn-Kota's 
position on the matter by asking that the PSC grant 
Otter Tail's application and issue a certificate of 
public convenience and necessity. HN11[ ] 
Voluntarily submitting such a document into the 
record is an action regularly taken by a party to an 
adversarial proceeding and is not one taken by a 
person who does not wish to, in at least some 
manner, participate in the proceedings.

 [*P23]  Schuler's testimony was not similar to that 
offered by a typical witness. Schuler was not 
subpoenaed and was under no obligation to testify. 
When asked why he voluntarily chose to testify, 
Schuler  [**127]  stated, "I heard about the 
situation and, I mean, we saw the figures and, you 
know, it—I felt it was necessary to come out here 
and have you guys hear me and what my thoughts 
were." Moreover, Schuler's testimony was not 
limited to the technical figures or plan of the 
project. Schuler clearly advocated for a certain 
result—that Otter Tail's application be granted.

 [*P24]  Besides formally intervening and calling 
its own witnesses and submitting its own evidence, 
Minn-Kota could have done little, if anything, to 
have more actively participated in the proceedings. 
It was not unreasonable for Minn-Kota to 
rely [***16]  on Otter Tail to prudently present 
evidence supporting Minn-Kota's position to the 
PSC so that the PSC could make an informed 
decision.

 [*P25]  Minn-Kota's unique personal stake in the 
outcome of the proceedings also gives Minn-Kota 

standing to appeal. If Minn-Kota did not have 
standing, it would be subjected to Otter Tail's 
willingness to appeal or not appeal the PSC's 
decision. Minn-Kota would also be forced to rely 
on Otter Tail to competently litigate the matter. 
Minn-Kota, not Otter Tail, is in a better position to 
appeal given it is the sole customer to whom 
electric service would be provided. See In re Otter 
Tail Power Co., 451 N.W.2d 95, 97 (N.D. 1990). 
Denying Minn-Kota the ability to appeal would 
effectively leave Minn-Kota without a remedy. 
Such a result would be unjustifiable provided 
Minn-Kota is the sole reason for Otter Tail's 
application in the first place.

 [*P26]  Moreover, the PSC's and Dakota Valley's 
argument that Minn-Kota must participate through 
legal counsel is without merit. The PSC cites 
Wetzel v. Schlenvogt, 2005 ND 190, ¶¶ 11-13, 705 
N.W.2d 836, and Blume Constr., Inc. v. State ex rel. 
Job Serv. N.D., 2015 ND 285, ¶ 21, 872 N.W.2d 
312, in support of this argument. Wetzel and Blume 
relate to court proceedings and who is authorized to 
practice law under N.D.C.C. § 27-11-01. Section 
27-11-01 provides who is eligible to practice law 
"in any court of record of this state." Minn-Kota 
and its representative appeared [***17]  in an 
administrative proceeding, not a court of record. 
Wetzel and Blume, and the underlying statute in 
which they are premised on, relate to an entirely 
different subject matter and in no way relate to or 
are persuasive in this case. Rather, the PSC cites 
the correct authority for determining who may 
appear on behalf of a corporation in any proceeding 
before the PSC—N.D.A.C. § 69-02-01-05. HN12[

] Under § 69-02-01-05, "an officer or authorized 
employee of a corporation" may appear. Adopting 
the PSC's and Dakota Valley's argument—that a 
corporation must participate in the proceedings 
through an attorney to obtain standing—would lead 
to an absurd result. Minn-Kota did not need to be 
represented by legal counsel in the administrative 
proceedings for standing purposes.

 [*P27]  Minn-Kota is not merely a nominal party 
and is aggrieved by the PSC's decision. Any doubt 
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on whether Minn-Kota has standing should be 
resolved in favor of Minn-Kota. Barring Minn-
Kota's appeal on standing grounds would place a 
narrow or limited construction on who may be a 
party for purposes of appeal or review, which we 
have long held goes against basic principles of 
standing. Minn-Kota satisfied all three elements of 
the Bank of Rhame test and has standing to [***18]  
appeal the PSC's decision. We reverse the district 
court's determination that Minn-Kota lacks 
standing.

III

 [*P28]  HN13[ ] We have explained our standard 
for reviewing a decision by the PSC granting or 
denying a certificate of public convenience and 
necessity:

An appeal from a Commission decision is 
governed by the Administrative Agencies 
Practice Act, N.D.C.C. ch. 28-32.  [**128]  
Capital Elec. Coop., Inc. v. City of Bismarck, 
2007 ND 128, ¶ 30, 736 N.W.2d 788. As 
relevant to this appeal, a district court must 
affirm a Commission order under N.D.C.C. § 
28-32-46, unless:

1. The order is not in accordance with the 
law.
. . . .
5. The findings of fact made by the agency 
are not supported by a preponderance of 
the evidence.
6. The conclusions of law and order of the 
agency are not supported by its findings of 
fact.
7. The findings of fact made by the agency 
do not sufficiently address the evidence 
presented to the agency by the appellant.

HN14[ ] In an appeal to this Court from a 
district court's decision on an appeal from a 
Commission decision, we review the 
Commission's order in the same manner as the 
district court. See N.D.C.C. § 28-32-49. The 
Commission's decision on questions of law is 
fully reviewable. Capital Elec. Coop., 2007 ND 

128, ¶ 31, 736 N.W.2d 788. In reviewing the 
Commission's findings of fact, however, we do 
not substitute our judgment for that of the 
Commission or make independent findings. 
 [***19] Id. See Power Fuels, Inc. v. Elkin, 283 
N.W.2d 214, 220 (N.D. 1979) ["In construing 
the 'preponderance of the evidence' standard to 
permit us to apply the weight-of-the-evidence 
test to the factual findings of an administrative 
agency, we do not make independent findings 
of fact or substitute our judgment for that of the 
agency."]. Rather, in reviewing the 
Commission's findings of fact, "'[w]e determine 
only whether a reasoning mind reasonably 
could have determined that the factual 
conclusions reached were proved by the weight 
of the evidence from the entire record.'" 
Capital Elec. Coop., at ¶ 31 (quoting Power 
Fuels, at 220).

Capital Elec. Coop., Inc. v. N.D. Pub. Serv. 
Comm'n, 2016 ND 73, ¶ 6, 877 N.W.2d 304 
(quoting N. Cent. Elec. Coop., Inc. v. N.D. Pub. 
Serv. Comm'n, 2013 ND 158, ¶¶ 6-7, 837 N.W.2d 
138). Additionally, "[a]gency expertise is entitled 
to appreciable deference if the subject matter is 
highly technical." Cass Cty. Elec. Coop., Inc. v. N. 
States Power Co., 518 N.W.2d 216, 220 (N.D. 
1994) (citing True v. Heitkamp, 470 N.W.2d 582 
(N.D. 1991)).

 [*P29]  Minn-Kota argues the PSC's findings that 
Dakota Valley would provide reliable electric 
service, Dakota Valley serves more customers 
within at least a two-mile radius, and Otter Tail's 
proposal would be a wasteful duplication of 
services are not supported by the evidence.

A

 [*P30]  The PSC found:

Otter Tail's proposal to serve Minn-Kota's large 
motor load on a dedicated circuit from a 
dedicated substation it will have to construct 
may offer a higher level of reliability. 
However, the Commission finds that both 
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Otter [***20]  Tail and Dakota Valley would 
provide reliable service to Minn-Kota.

The record supports the PSC's finding that Otter 
Tail's proposal of building a substation adjacent to 
the Minn-Kota facility would be more reliable than 
Dakota Valley's proposal. This is because the 
substation would be on the facility's premises and it 
would only serve the Minn-Kota facility. Therefore, 
repair service would be quicker and easier if an 
electricity outage were to occur.

 [*P31]  However, the record also indicates Dakota 
Valley can reliably provide electricity to the facility 
through its existing systems and infrastructure. 
Dakota  [**129]  Valley's ability to provide reliable 
electric service is not negated by the PSC's finding 
that Otter Tail's proposal may be more reliable. 
Considering the differences in reliability between 
two potential providers does not require the PSC 
grant a certificate of public convenience to an 
applicant who would provide more reliable service 
when there is ample evidence that the party 
opposing the application can also provide reliable 
service. These are precisely the circumstances here. 
The PSC's finding that both Otter Tail and Dakota 
Valley can provide reliable service is supported by 
a preponderance [***21]  of the evidence in the 
record.

B

 [*P32]  The PSC found Otter Tail served two 
customers within a two-mile radius of the Minn-
Kota site, while Dakota Valley served 
approximately eighteen customers within a two-
mile radius. Minn-Kota argues the two-mile radius 
was an arbitrary cutoff, and the PSC should have 
taken into consideration the number of customers 
served by Otter Tail in the larger region. A review 
of the record does show that Otter Tail serves more 
customers within a four-mile radius of the facility, 
but this is because a four-mile radius would include 
the municipalities of Barney and Mooreton, which 
are both within Otter Tail's service territory.

 [*P33]  HN15[ ] In Capital Electric Cooperative, 
Inc. v. North Dakota Public Service Commission, 

we stated, "the number of customers served by 
electric suppliers in the larger vicinity should be 
considered for assessing capacity requirements in 
determining the orderly development of electrical 
service." 2016 ND 73, ¶ 12, 877 N.W.2d 304. 
However, in Capital Electric we did not consider 
the number of customers beyond a two-mile radius. 
See id. at ¶ 11. Rather, we emphasized the number 
of customers in the larger area should be examined 
to ensure there is no wasteful duplication of 
services. [***22]  See id. at ¶ 12. Construction of 
additional infrastructure by one party to service a 
single customer when the opposing party has 
existing infrastructure in place that services 
multiple existing customers, and that can be easily 
modified or upgraded to provide service, can be a 
wasteful duplication of services. See id. at ¶ 15.

 [*P34]  The record shows Dakota Valley serves 
more rural customers in the vicinity of the Minn-
Kota facility, and Otter Tail serves more customers 
in the municipalities of Barney and Mooreton. For 
Otter Tail to extend electricity to the rural area 
where the Minn-Kota facility is located, it would 
have to construct substantial additional 
infrastructure. Dakota Valley already has similar 
infrastructure in place that can be easily modified to 
satisfy Minn-Kota's needs. The PSC's finding that 
Dakota Valley serves more customers within a two-
mile radius is supported by a preponderance of the 
evidence in the record. Refusing to consider the 
number of customers beyond a two-mile radius is 
not erroneous provided with the fact that such a 
consideration would support a wasteful duplication 
of services.

C

 [*P35]  With regard to wasteful duplication of 
services, the PSC found:

43. Service [***23]  by Otter Tail to the Minn-
Kota facility would require construction of a 
new substation while the existing Mooreton 
substation is fully capable of serving the 
facility.
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44. Dakota Valley, and Central Power Electric 
Cooperative, have made investments in the 
Mooreton substation and associated distribution 
facilities to serve the general area. Approval of 
Otter Tail's application to serve the Minn-Kota 
 [**130]  facility would result in wasteful 
duplication of service and investment.

 [*P36]  HN16[ ] Any duplication is not 
necessarily wasteful duplication. See N. States 
Power Co. v. N.D. Pub. Serv. Comm'n, 452 N.W.2d 
340, 344 (N.D. 1990). Whether construction of a 
facility is duplicative or wasteful is one of fact for 
the PSC to decide. Id. at 345. This Court has 
upheld a PSC's finding that construction of a new 
facility would be wasteful when a rural electric 
cooperative "had an extensive system in place for 
the annexed territory, and . . . extension of electric 
service into [this territory by an electric public 
utility] would constitute an unreasonable 
duplication of the facilities and services provided 
by [the cooperative] in the area." Id. at 344.

 [*P37]  Dakota Valley has recently made 
investments in its infrastructure that will service the 
Minn-Kota facility. Otter Tail's construction of a 
new substation and extension [***24]  of service 
would be duplicative of the facilities and services 
invested in and provided by Dakota Valley in the 
area. The PSC's finding that Otter Tail's proposal 
would lead to a wasteful duplication of investment 
or service is supported by a preponderance of the 
evidence in the record. This finding is further 
supported by the PSC's findings that Dakota Valley 
serves more customers within a two-mile radius, 
and Dakota Valley would best serve orderly and 
economic development of electric service in the 
general area.

 [*P38]  Under our deferential standard of review 
of agency decisions, we conclude a reasoning mind 
could have determined the factual conclusions 
reached by the PSC were supported by the weight 
of the evidence from the entire record. We do not 
reweigh or reevaluate the evidence that was 
presented at the PSC hearing, and we do not 

function as a super board and second guess the 
PSC's findings. We conclude the PSC's decision is 
supported by a preponderance of the evidence, and 
we affirm the PSC's Findings of Fact, Conclusions 
of Law and Order.

IV

 [*P39]  In the alternative, Minn-Kota argues it 
should be allowed to intervene and submit new 
evidence into the record for the PSC's 
consideration. [***25]  HN17[ ] We review an 
ALJ's decision under the same standard of review 
as we review an agency's decision. In re Juran and 
Moody, Inc., 2000 ND 136, ¶ 22, 613 N.W.2d 503. 
We give deference to an ALJ's findings of fact and 
review an ALJ's legal conclusions under a de novo 
standard of review. Id. at ¶¶ 23-24. We apply a 
similar standard when reviewing whether a party 
may intervene under N.D.R.Civ.P. 24(a). See 
Eichhorn v. Waldo Twp. Bd. of Supervisors, 2006 
ND 214, ¶ 13, 723 N.W.2d 112 (applying a clearly 
erroneous standard for findings of fact and a de 
novo standard for the ultimate question of whether 
a party has a right to intervene).

 [*P40]  Under N.D.C.C. § 28-32-28:
An administrative agency may grant 
intervention in an adjudicative proceeding to 
promote the interests of justice if intervention 
will not impair the orderly and prompt conduct 
of the proceeding and if the petitioning 
intervenor demonstrates that the petitioner's 
legal rights, duties, privileges, immunities, or 
other legal interests may be substantially 
affected by the proceeding or that the petitioner 
qualifies as an intervenor under any provision 
of statute or rule. . . . An administrative agency 
may adopt rules relating to intervention in an 
adjudicative proceeding.

Under § 28-32-28, the PSC adopted the following 
rule for intervention in a proceeding before the 
agency:

 [**131]  Any person with a substantial interest 
in a proceeding [***26]  may petition to 
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intervene . . . . An intervention may be granted 
if the petitioner has a statutory right to be a 
party to the proceeding; or the petitioner has a 
legal interest which may be substantially 
affected by the proceeding, and the intervention 
would not unduly broaden the issues or delay 
the proceeding.
. . . .

A petition to intervene in any proceeding must 
be filed at least ten days prior to the hearing, 
but not after except for good cause shown.

N.D.A.C. § 69-02-02-05 (emphasis added).

 [*P41]  HN18[ ] In civil legal proceedings, 
N.D.R.Civ.P. 24 allows for intervention "on timely 
motion." Intervention has historically been liberally 
granted in North Dakota. Eichhorn, 2006 ND 214, 
¶ 13, 723 N.W.2d 112. Even though liberally 
granted, post-judgment intervention is "'unusual 
and not often granted.'" Brigham Oil & Gas, L.P. v. 
Lario Oil & Gas Co., 2011 ND 154, ¶ 40, 801 
N.W.2d 677 (quoting Quick v. Fischer, 417 N.W.2d 
843, 845 (N.D. 1988)). Certain considerations must 
be taken into account in deciding whether to grant a 
post-judgment motion for intervention:

The most important consideration in deciding 
whether a motion for intervention is untimely is 
whether the delay in moving for intervention 
will prejudice the existing parties to the case. If 
prejudice is found, the motion will be denied as 
untimely. Conversely, the absence of prejudice 
supports finding the motion to be timely . . . . 
Delay is not the [***27]  only possible form of 
prejudice to the existing parties, but if the 
intervention will not delay the termination of 
the litigation intervention ordinarily will be 
allowed.

Brigham Oil & Gas, L.P., at ¶ 40.

 [*P42]  HN19[ ] Unlike N.D.R.Civ.P. 24, 
N.D.A.C. § 69-02-02-05 provides an explicit time 
frame for seeking to intervene—at least 10 days 
prior to the hearing. However, if a potential 
intervenor shows good cause, intervention may be 

allowed after the 10 day deadline. We note here 
that a showing of good cause under N.D.A.C. § 69-
02-02-05(2) should not be interpreted to mean a 
showing of good cause for the delay in petitioning 
to intervene. Rather, "good cause" should be 
interpreted to mean a showing of good cause as to 
why a petitioning intervenor should be allowed to 
intervene late under the circumstances.

 [*P43]  We have never stated what constitutes 
"good cause" under N.D.A.C. § 69-02-02-05. But 
our cases on post-judgment intervention under 
N.D.R.Civ.P. 24 are analogous and provide 
guidance on what may constitute "good cause."

 [*P44]  This Court has granted post-judgment 
intervention to protect legal and property interests. 
See, e.g., Quick, 417 N.W.2d at 845. On the other 
hand, we have denied intervention sought months 
after judgment was entered when the petitioning 
party had notice of the proceedings, was present at 
court hearings, gave [***28]  no explanation for the 
delay in seeking intervention, and was attempting 
to relitigate issues resolved in the main action 
rather than raising important policy issues. Brigham 
Oil & Gas, 2011 ND 154, ¶ 42, 801 N.W.2d 677. 
Under such circumstances, allowing intervention 
would have interfered with the orderly processes of 
the court, would have required withdrawal of the 
appeal, relitigation of the issues, and caused other 
expensive delays to the existing parties. Id.

 [*P45]  Minn-Kota filed its petition to intervene on 
February 1, 2018—over 100 days after the October, 
2017, hearing on Otter Tail's application. Minn-
Kota did not give a reason for the delay, other than 
Minn-Kota felt it "had a unique perspective 
 [**132]  on these and other issues before the 
Commission, and because Minn-Kota no longer felt 
that its interest in the issuance of the certificate was 
sufficiently aligned with or adequately represented 
by Otter Tail's appearance before the Commission . 
. . ." Minn-Kota argued it had shown good cause 
because it had a "substantial interest" in the 
outcome of the proceedings and because it would 
be "substantially affected" by the PSC's decision. 
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The ALJ denied Minn-Kota's petition to intervene 
finding Minn-Kota's and Otter Tail's interests were 
sufficiently [***29]  aligned, Minn-Kota and Otter 
Tail had made many of the same arguments 
throughout the proceedings, Minn-Kota's interests 
had been adequately represented by Otter Tail and 
by Minn-Kota's representative who testified at the 
October hearing, and the issues had been 
substantially and thoroughly laid out for the PSC to 
make a reasoned and intelligent decision. 
Moreover, the ALJ concluded Minn-Kota did not 
show good cause as to why it should be allowed to 
intervene.

 [*P46]  Even though intervention is liberally 
granted, we agree with the ALJ's findings and 
conclusion that Minn-Kota did not show good 
cause as to why it should be allowed to intervene 
late. It is certainly true that Minn-Kota's interests 
are "substantially affected" by the PSC's decision. 
But Minn-Kota has not provided a compelling 
argument on how Otter Tail did not adequately 
represent its interests at the October hearing or 
throughout the entirety of the proceedings. Minn-
Kota's readily apparent purpose for seeking to 
intervene was to offer additional information to 
address concerns expressed by the PSC during the 
December 20, 2017, work session. Otter Tail 
presented sufficient information at the October 
hearing for the PSC to make [***30]  an intelligent 
and informed decision. Any additional information 
offered by Minn-Kota after the December 20 work 
session would have been tailored to the PSC's 
concerns. HN20[ ] Allowing a party to present 
evidence after it has been provided with insight on 
how an agency is likely to decide would circumvent 
the administrative process and the adversarial 
system in place for such matters. Both Dakota 
Valley and the PSC would have incurred additional 
time and expense in rebutting and considering 
additional evidence presented by Minn-Kota if it 
had been allowed to intervene. This after all parties 
involved in the matter had already invested 
significant time and expense throughout the 
proceedings.

 [*P47]  Contrary to its argument, Minn-Kota 
would not have been the only party prejudiced from 
a delay if it had been allowed to intervene; every 
party to the action would have been impacted and 
prejudiced by the additional time and expense 
incurred. Minn-Kota has not shown good cause or 
that allowing it to intervene late would promote the 
interests of justice. We affirm the ALJ's denial of 
Minn-Kota's petition to intervene and the district 
court's order.

V

 [*P48]  The district court's order is affirmed in part 
and reversed [***31]  in part, and thus the order of 
the PSC is affirmed.

 [*P49]  Gerald W. VandeWalle

Daniel J. Crothers

Lisa Fair McEvers

Jerod E. Tufte

Jon J. Jensen, C.J.

End of Document
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Opinion

 [**310]  Crothers, Justice.

 [*P1]  Laverne and Kandi Mikkelson appeal from 
a district court's award of summary judgment in 
favor of Northern States Power Company ("NSP") 
and a denial of their motion to amend the court's 
judgment. The Mikkelsons assert the court erred 
when it did not allow them the opportunity to be 
heard by a jury on their claim for damages in this 
eminent domain proceeding. We reverse and 
remand the case for further proceedings.
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I

 [*P2]  NSP filed this eminent domain action in 
May of 2017 to obtain an electrical transmission 
line easement over the Mikkelson's property. 
On [***2]  November 20, 2017, the district court 
awarded NSP partial summary judgment on the 
issue of whether the taking was necessary for a 
public purpose. The only remaining issue was the 
amount of damages NSP owed the Mikkelsons for 
the taking.

 [*P3]  NSP moved for summary judgment 
asserting because there was only a partial taking, 
the proper measure of damages was diminution to 
the property's fair market value. NSP claimed the 
Mikkelsons did not provide any competent, 
admissible evidence to present at trial. NSP 
supported its motion with transcripts from 
depositions of Laverne Mikkelson and Roger 
Cymbaluk, the Mikkelson's expert appraiser.

 [*P4]  The following colloquy took place during 
the hearing on the motion:

"[NSP's counsel]: Sure. So let's think about it I 
guess slightly differently and what would be 
happening in front of the jury. You have the 
Mikkelsons will go first, they will attempt to 
carry their burden of proof. All right. They will 
have Mr. Mikkelson testify. His testimony is 
that the property has a before value of $3,000 
per acre.

They will have Mr. Cymbaluk testify. Mr. 
Cymbaluk's testimony is that the property will 
have a before value of $2,500 an acre. And at 
that point their case in chief [***3]  is over.
. . . .
[Mikkelson's counsel]: Your Honor, obviously 
we would disagree with the idea that we are 
unable to provide admissible testimony 
regarding the value of the property and an after 
value. NSP has acknowledged that generally an 
owner can testify about the value of the 
property without qualification other than the 
fact of ownership. But they have selectively 
chosen portions of Mr. Mikkelson's deposition 

to eliminate any of Laverne's testimony 
regarding the value of his property. . . ."

Mikkelson's counsel then cited the following 
colloquy between Laverne Mikkelson and NSP's 
counsel, which occurred during a deposition:

"Q. You would agree with me that the presence 
of the transmission line does not make the 
market value of the underlying property go to 
zero; right?
A. No.
Q. It's not free; right?
A. No.
Q. There is some value that is retained even 
within the new easement area; right?

A. Well, kind of what we went through, I 
consider the added cost that  [**311]  it's going 
to cost me every year to do this.
Q. Fine. But what you just told me is even with 
that in mind that area is not worth zero. It's 
worth something.

A. Well, to me it's worth zero as far as—
because it's going to cost me the same [***4]  
to use it. So for me it's a zero value. I know I 
said earlier that, no, it wouldn't be zero, but I 
consider it a zero.
Q. Fine. Do you think the market would—if 
this property went up for sale, do you think the 
market would say that that easement acreage is 
worth zero?
A. Yeah. Do you think I can take that strip and 
sell it to anybody?
Q. You're not selling the easement strip to 
anybody. The property goes up for sale as a 
whole unit. Do you think that the market would 
respond to that by saying, I know this is a 278-
acre piece of land; that said, there's a 13.39 acre 
easement that is in place, and so I'm not paying 
a dime for that 13.39 acres, so I will take the 
market value, [$]3,000 per acre, and I will 
multiply it by 264-264 acres. That's not the way 
it works, is it?
A. I think they'll do it the other way. I think 
they'll just put a lesser value on the whole 
property.
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Q. You think that the entire property is less 
valuable?
A. Exactly.
Q. By how much?
A. Well, that would have to be determined.
Q. By an appraiser?
A. By an appraiser—
Q. Not by you.
A.—or on a sale.
Q. Right.
A. Yeah.
Q. You can't do it.

A. No. Because they definitely wouldn't come 
in, like you said, [t]his land we aren't going to 
pay [***5]  anything for. No, we're going to 
make the rest of the land worth less.
Q. Right. And that's a fair way of looking at an 
easement taking is you compare the before 
value of the entire property with the after value 
of the entire property; right?
A. Mm-hmm.
Q. And that's what you're saying would be the 
way that the market would look at your 
property; right?
A. I believe so, yes."

 [*P5]  On January 16, 2019, the district court 
granted NSP summary judgment on the issue of just 
compensation. Based on the transcripts from 
depositions, the court concluded the Mikkelsons 
had not, and could not, provide competent and 
admissible evidence to meet their burden to prove 
an amount of damages at trial. The court awarded 
damages to the Mikkelsons based on NSP's expert's 
opinion, which was an amount of $10,620.

II

 [*P6]  The Mikkelsons assert the district court 
erred when it granted summary judgment. The 
Mikkelsons argue the court should have allowed 
them to present evidence at a trial.

"Summary judgment is a procedural device for 
promptly resolving a controversy on the merits 
without a trial if there are no genuine issues of 

material fact or inferences that can reasonably 
be drawn from undisputed facts, or if 
resolving [***6]  factual disputes will not alter 
the result. A party seeking summary judgment 
bears the initial burden of showing there is no 
genuine dispute regarding the existence of a 
material fact. When a  [**312]  motion for 
summary judgment is properly made and 
supported, an opposing party may not rely 
merely on allegations or denials in its own 
pleading[.] Rather, the party resisting the 
motion must set forth specific facts by 
presenting competent, admissible evidence, 
whether by affidavit or by directing the court to 
relevant evidence in the record, demonstrating 
a genuine issue of material fact.
"Whether the district court properly granted 
summary judgment is a question of law which 
we review de novo on the entire record. On 
appeal, we decide whether the information 
available to the district court precluded the 
existence of a genuine issue of material fact 
and entitled the moving party to judgment as a 
matter of law. We view the evidence in the 
light most favorable to the opposing party and 
give the opposing party the benefit of all 
favorable inferences which can be reasonably 
drawn from the record."

Jordet v. Jordet, 2015 ND 76, ¶ 11, 861 N.W.2d 
147 (quoting Hale v. Ward Cnty., 2014 ND 126, ¶ 
7, 848 N.W.2d 245).

 [*P7]  "Private property shall not be taken or 
damaged for public use without just 
compensation [***7]  . . . ." N.D. Const. art. I, § 
16. When a taking occurs, the property owner is 
entitled to be paid the fair market value for property 
that has been taken. City of Devils Lake v. Davis, 
480 N.W.2d 720, 725 (N.D. 1992). The owner also 
is entitled to severance damages, which are 
measured by the depreciation in value to the 
property not taken. City of Hazelton v. Daugherty, 
275 N.W.2d 624, 628 (N.D. 1979). The 
determination of damages caused by a taking is a 
fact question that "shall be ascertained by a jury, 
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unless a jury be waived." N.D. Const. art. I, § 16; 
see also N.D.C.C. § 32-15-01(1) ("A determination 
of the compensation must be made by a jury, unless 
a jury is waived."). The party claiming damages in 
a condemnation proceeding generally has the 
burden of proof to establish the amount. Lenertz v. 
City of Minot, 2019 ND 53, ¶ 22, 923 N.W.2d 479; 
Cass Cnty. Joint Water Res. Dist. v. Erickson, 2018 
ND 228, ¶ 12, 918 N.W.2d 371.

 [*P8]  The Mikkelsons argue they provided 
competent, admissible evidence to survive 
summary judgment on the issue of just 
compensation. NSP claims the Mikkelsons have not 
proffered admissible evidence, as established by 
their answers to deposition questions, to raise a 
factual dispute as to the property's fair market value 
after the easement. The parties disagree as to how 
various portions of deposition testimony should be 
interpreted. The Mikkelsons claim their theory of 
damages, as stated in their deposition testimony, is 
that the easement decreased the value of the acres it 
burdens to zero [***8]  and that diminution should 
be spread across the rest of their property to yield 
the market value after the taking

 [*P9]  NSP likens this case to Lenertz v. City of 
Minot, 2019 ND 53, 923 N.W.2d 479. Lenertz 
brought an inverse condemnation proceeding 
against the City of Minot alleging street and storm 
water improvements caused flooding of his 
property that constituted a taking. Id. at ¶ 2. The 
district court held a jury trial to decide the issue of 
damages. Id. at ¶ 3. After hearing testimony, the 
court found Lenertz was only entitled to damages 
for a partial taking of his property, and therefore the 
proper measure of damages would be diminution in 
value. Id. at ¶ 4. The City of Minot moved for a 
directed verdict, and the court allowed Lenertz to 
make an offer of proof outside the presence of the 
jury. Id. Lenertz called an expert witness who 
testified the property had no value. Id. The expert 
testified his opinion was based on the costs it would 
take to repair the property,  [**313]  although the 
expert admitted: "I am not an engineer, I am only 
guessing that it would cost this much to repair the 

property." Id.

 [*P10]  The district court decided to not allow the 
expert's proffered testimony into evidence. Lenertz, 
2019 ND 53, ¶ 4, 923 N.W.2d 479. The court 
concluded the expert's testimony would be [***9]  
unhelpful to the jury because it was based on an 
improper measure of damages—i.e. cost of repairs 
rather than diminution in value—and the expert 
admitted he had no basis for his testimony. Id. 
Because Lenertz's proffered testimony could not 
support a finding of damages by the jury, the court 
entered judgment as a matter of law and dismissed 
the case. Id. at ¶ 5. On appeal, this Court affirmed 
the district court's grant of judgment as a matter of 
law. Id. at ¶ 28.

 [*P11]  Lenertz is different from the present case. 
Unlike the testimony in Lenertz, the Mikkelsons do 
not claim their entire property is worthless. Nor do 
they base their measure of damages on repair costs. 
Rather, the Mikkelson's theory for damages is that 
the acreage burdened by the easement has no value 
and that amount of diminution "taken across the 
whole of the Subject Property" yields the fair 
market value after the taking. This is consistent 
with the proper measure of damages for a partial 
taking, "which is the difference in the market value 
of the property not taken before and after the 
severance from the part taken." Daugherty, 275 
N.W.2d at 628.

 [*P12]  The parties do not agree on the amount of 
damages NSP owes the Mikkelsons. The 
Mikkelsons claim the easement [***10]  totally 
devalues the acreage it burdens. NSP claims the 
easement devalues the acreage by a lesser amount. 
The parties' dispute creates a factual issue as to the 
amount the easement devalued the Mikkelson's 
property. "The determination of damages in an 
eminent domain action is a question of fact to be 
decided by the trier of fact." Davis, 480 N.W.2d at 
725. "Deciding an issue by summary judgment is 
not appropriate if the court must draw inferences 
and make findings on disputed facts." Desert 
Partners IV, L.P. v. Benson, 2016 ND 37, ¶ 10, 875 
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N.W.2d 510.

 [*P13]  We conclude the district court erred when 
it granted summary judgment on the issue of 
damages.

III

 [*P14]  The parties' remaining arguments are 
either without merit or not necessary to our 
decision. We reverse the district court's order for 
summary judgment and remand for further 
proceedings consistent with this opinion.

 [*P15]  Daniel J. Crothers

Allan Schmalenberger, S.J.

Gerald W. VandeWalle

Dissent by: Jerod E. Tufte

Dissent

Tufte, Justice, dissenting.

 [*P16]  I respectfully dissent.

 [*P17]  Under authority provided in statute, 
Northern States Power (NSP) sought to condemn 
an easement for an electric transmission line across 
a 278-acre parcel of agricultural land owned by the 
Mikkelsons. In response to NSP's motion for 
summary judgment on the issue of just 
compensation for the [***11]  easement, the 
Mikkelsons argued they had offered sufficient 
competent admissible evidence on the diminished 
fair market value resulting from the taking to 
overcome summary judgment and present the issue 
of just compensation to a jury. The Mikkelsons also 
state but fail to develop the argument that they are 
"entitled under the North Dakota Constitution, and 
under N.D.C.C. § 32-15-22 to provide this evidence 
to a jury for a determination  [**314]  on damages." 
I reserve for another day when the argument is fully 
briefed the question of whether the state 

constitution curtails the application of our summary 
judgment rule to eminent domain cases. N.D. 
Const. art I, § 16 ("Compensation shall be 
ascertained by a jury, unless a jury be waived."); 
Guerard v. State, 220 N.W.2d 525, 529 (N.D. 1974) 
(Knudson, J., concurring) ("I concur in the syllabus 
and in the reversal of the summary judgment only 
as I am of the opinion that summary judgment is 
not appropriate in eminent domain proceedings."); 
see Gomez v. Kanawha Cty. Comm'n, 237 W. Va. 
451, 787 S.E.2d 904, 923-24 (W.Va. 2016) 
(reversing grant of summary judgment because 
state constitution required just compensation "shall 
be ascertained by an impartial jury" and landowner 
has right under that provision to present her opinion 
about value); but see Montgomery Cty. v. 
Soleimanzadeh, 436 Md. 377, 82 A.3d 187 (Md. 
2013) (reversing by 3-2 vote the intermediate 
appellate court's determination [***12]  that 
constitutional mandate for jury determination of 
just compensation provided exception to summary 
judgment rule).

 [*P18]  The owner of land made the subject of a 
condemnation proceeding may claim damages in 
the form of just compensation for the value of the 
land taken, and may also claim severance damages 
for a reduction in value for the remainder of a 
parcel not taken. City of Grand Forks v. 
Hendon/DDRC/BP, 2006 ND 116, ¶ 9, 715 N.W.2d 
145 (citing N.D.C.C. § 32-15-22(2)). "Damage to 
the property not taken is not presumed, and the 
owner has the burden of proof to show that the 
condemnation has reduced the value of the property 
not taken." Id. at ¶ 10.

 [*P19]  The Mikkelsons' brief responding to NSP's 
summary judgment motion referred the district 
court to the deposition testimony of Laverne 
Mikkelson, Kandi Mikkelson, and their appraiser 
Roger Cymbaluk. As the majority recounts in ¶ 4, 
Laverne Mikkelson repeatedly testified that the 
value of the area burdened by the easement was 
"zero." When asked if he could offer an opinion of 
the diminished market value of the land after being 
burdened by the easement, he said "Couldn't do it." 
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As to the diminished value of the entire parcel, 
when asked if he had an opinion about how much 
less the entire property was worth with the 
easement in place, [***13]  Laverne Mikkelson 
responded "No." Kandi Mikkelson stated she had 
no opinion as to the diminished value independent 
from that expressed by Laverne Mikkelson.

 [*P20]  The property interest taken by NSP is an 
easement for an electric transmission line. The 
easement burdens 13.39 acres of a larger 278-acre 
parcel of agricultural land. The only evidence 
offered by the Mikkelsons as to the amount of 
damages due for the taking was the entire market 
value of the 13.39-acre easement corridor. This 
despite the undisputed fact that the Mikkelsons 
retain title to the land and the right to continue to 
use the land for any uses not inconsistent with the 
easement.

 [*P21]  This taking is a partial taking because NSP 
is condemning an easement and not fee simple title 
to the 13.39 acres. See Exxon Pipeline Co. v. 
Zwahr, 88 S.W.3d 623, 627 (Tex. 2002) ("When, as 
here, only part of the land is taken for an easement, 
a partial taking occurs."); United States ex rel. TVA 
v. 1.72 Acres of Land, 821 F.3d 742, 756 (6th Cir. 
2016) ("It is well established that in a partial 
takings case such as this, '[t]he correct measure of 
compensation for an easement, as for any partial 
taking, is the difference in fair market value of the 
whole tract before and after the taking.'"). The 
easement is but one stick in the bundle of  [**315]  
sticks to which [***14]  property rights are often 
analogized. Interest of D.D., 2018 ND 201, ¶ 10, 
916 N.W.2d 765 (quoting Henderson v. United 
States, 575 U.S. 622, 135 S. Ct. 1780, 191 L. Ed. 2d 
874 (2015)); Noss v. Hagen, 274 N.W.2d 228, 234-
35 (N.D. 1979) (Pederson, J., concurring specially). 
Many sticks remain after the easement is taken. The 
Complaint emphasizes the Mikkelsons "shall have 
the full use and enjoyment of the easement areas 
and rights-of-way, so long as said use and 
enjoyment is consistent with [the easement]." The 
Mikkelsons did not raise a triable issue of fact by 
asserting their desire to be paid for all the sticks 

when only one stick is condemned.

 [*P22]  The Majority refers twice to severance 
damages, in ¶ 7 and ¶ 11. The Mikkelsons did not 
argue either below or on appeal that they are 
entitled to severance damages for the part not 
taken. There is no claim for a per-acre loss in value 
to the part not taken. The Mikkelsons argue that the 
278-acre parcel has a reduced value as a result of 
the taking. The only evidence they offer to avoid 
summary judgment, however, is that the value of 
the larger 278-acre parcel burdened by the 13.39-
acre easement corridor is reduced because 13.39 
acres are now worth "zero." That is not evidence of 
severance damages. It merely repackages the 
Mikkelson's unsupported claim that the easement 
reduces the value of the burdened strip of land to 
zero. [***15]  This cannot be reconciled with 
Lenertz v. City of Minot, 2019 ND 53, 923 N.W.2d 
479.

 [*P23]  In Lenertz, we rejected the argument that a 
landowner may offer only testimony supporting a 
100% loss in value as sufficient to raise a fact 
question for the jury:

Lenertz argues the district court erred in 
deciding there was no evidence regarding 
damages and relies on his own testimony at 
trial as to his land's value. He asserts there was 
no adequate remediation, he testified on value 
and his loss, and he placed a value on the tract. 
See Schultz v. Schultz, 2018 ND 259, ¶ 19, 920 
N.W.2d 483 ("An owner of property may testify 
as to the property's value."). He contends the 
City's attorney's argument is not evidence or 
proof and the only evidence of damages was 
from him as the landowner. He contends that 
because some damage evidence was presented, 
the jury had a range of values and the court's 
judgment as a matter of law was inappropriate.

Here, the district court held judgment as a 
matter of law was appropriate because no total 
taking of the property occurred, and because 
Lenertz did not proffer evidence of damage less 
than a total devaluation. The evidence 
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established the property had been at most 
partially taken or damaged by the City's 
actions. The evidence did not establish a total 
devaluation of the [***16]  property. While 
Lenertz testified he suffered damages, he did 
not provide more than a general statement 
about his damages.

Because Lenertz only proffered evidence of 
total devaluation rather than specific damages, 
the district court properly granted judgment as 
a matter of law under N.D.R.Civ.P. 50. The 
district court did not err in holding the evidence 
was insufficient to have the jury decide 
damages.

Lenertz, 2019 ND 53, ¶¶ 26-28, 923 N.W.2d 479.

 [*P24]  Because this case falls squarely within the 
holding of Lenertz, I would affirm.

 [*P25]  Jerod E. Tufte

Jon J. Jensen, C.J.

 [*P26]  [**316]   The Honorable Allan 
Schmalenberger, S.J., sitting in place of McEvers, 
J., disqualified.

End of Document
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HOLDINGS: [1]-The trial court erred by denying 
defendant’s motion to suppress because the police 
use of a video camera installed at the top of a utility 
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backyard constituted a warrantless "search" in 
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States Constitution; [2]-Because the fruits of the 
police surveillance were used to obtain — and were 
critical to the acquisition of — the warrant to 
search defendant’s property, the trial court should 
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critical to the prosecution's case, its admission into 
evidence could not be considered harmless beyond 
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Judgment reversed and remanded for a new trial.

LexisNexis® Headnotes

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > Conclusions of 
Law

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Motions 
to Suppress

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > Findings 
of Fact

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > Motions to 
Suppress

HN1[ ]  De Novo Review, Conclusions of Law

When reviewing a suppression order, an appellate 
court defers to the district court's factual findings as 
long as evidence supports them, but it reviews de 
novo the court's legal conclusions.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

HN2[ ]  Search & Seizure, Scope of Protection

The United States Constitution protects people 
from unreasonable governmental searches and 
seizures. U.S. Const. amend. IV. The "basic 
purpose" of the Fourth Amendment is to safeguard 
the privacy and security of individuals against 
arbitrary invasions by governmental officials.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Warrants

HN3[ ]  Search & Seizure, Warrants

Warrantless searches are presumptively 
unreasonable. A warrant is only required, however, 
for police action that constitutes a "search" or 
"seizure" under the Fourth Amendment. A search 
occurs when the government intrudes on an area 
where a person has a 'constitutionally protected 
reasonable expectation of privacy. The cases 
recognize two aspects to the expectation of privacy 
— one subjective and one objective. Said another 
way, when an individual seeks to preserve 
something as private, and his expectation of privacy 
is 'one that society is prepared to recognize as 
reasonable, official intrusion into that private 
sphere generally qualifies as a search and requires a 
warrant supported by probable cause.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Warrants

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN4[ ]  Search & Seizure, Warrants

When it comes to the Fourth Amendment, the home 
is first among equals. The "curtilage" of the home 
— the area immediately surrounding and associated 
with the home — is also part of the home itself for 
Fourth Amendment purposes. But, a person can 
have no reasonable expectation of privacy in what 
he or she knowingly exposes to the public.  So, the 
fact that a search occurs within the curtilage of a 
home is not dispositive if the area's public 
accessibility dispels any reasonable expectation of 
privacy. For example, if a police officer standing on 
a public sidewalk can see the curtilage of a home, 
the officer has not conducted a "search" under the 
Fourth Amendment. That the area is within the 
curtilage does not itself bar all police observation. 
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The Fourth Amendment protection of the home has 
never been extended to require law enforcement 
officers to shield their eyes when passing by a 
home on public thoroughfares. Nor does the mere 
fact that an individual has taken measures to restrict 
some views of his activities preclude an officer's 
observations from a public vantage point where he 
has a right to be and which renders the activities 
clearly visible. Precedent makes clear that a police 
officer need not remain at ground level to conduct 
visual observations of the curtilage of a home.

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN5[ ]  Search & Seizure, Expectation of 
Privacy

A homeowner cannot reasonably expect that 
activities in his or her enclosed backyard will not 
be observed by a passing aircraft — or by a power 
company repair mechanic on a pole overlooking the 
yard. Thus, it would not be a "search" for a police 
officer to climb a utility pole and look over a 
privacy fence into a homeowner's backyard. Nor 
would it be a "search" for a police officer situated 
on a utility pole to look into a backyard with the aid 
of a camera with a zoom lens.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN6[ ]  Search & Seizure, Scope of Protection

The nature, the continuity, and particularly the 
duration of pole camera surveillance is considered 
to be extremely relevant to the issue of whether 
police have engaged in a "search." Unfettered use 
of surveillance technology could fundamentally 
alter the relationship between our government and 

its citizens. Hidden video surveillance is one of the 
most intrusive investigative mechanisms available 
to law enforcement. A camera monitoring all of a 
person's backyard activities provokes an immediate 
negative visceral reaction: indiscriminate video 
surveillance raises the spectre of the Orwellian 
state. The question to consider is whether this sort 
of continuous video surveillance is inconsistent 
with the aims of a free and open society.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN7[ ]  Search & Seizure, Scope of Protection

Not all governmental conduct escapes being a 
"search" simply because a citizen's actions were 
otherwise observable by the public at large.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN8[ ]  Search & Seizure, Scope of Protection

Regarding a warrantless search, a pole camera is 
not a security camera by any stretch of the 
imagination. Law enforcement officers do not 
install a pole camera to guard against crime, but to 
investigate suspects. Indeed, the prototypical 
security camera exists to monitor a heavily 
trafficked area or commercial establishment. 
Security camera operators often install their 
cameras in plain view or with warning signs to 
deter wrongdoers. A hidden pole camera out of 
sight of its targets does not suggest that it was 
placed to prevent criminal activity.
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Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN9[ ]  Search & Seizure, Expectation of 
Privacy

Visual video surveillance spying on what a person 
is doing in the curtilage of his home behind a 
privacy fence for months at a time is at least as 
intrusive as tracking a person's location — a dot on 
a map — if not more so.

Criminal Law & Procedure > Search & 
Seizure > Expectation of Privacy

HN10[ ]  Search & Seizure, Expectation of 
Privacy

As the United States Court of Appeals for the 
District of Columbia has explained in the context of 
a GPS tracking device, the whole of a person's 
movements over the course of a month is not 
actually exposed to the public because the 
likelihood a stranger would observe all those 
movements is not just remote, it is essentially nil. It 
is one thing for a passerby to observe or even to 
follow someone during a single journey as he goes 
to the market or returns home from work. It is 
another thing entirely for that stranger to pick up 
the scent again the next day and the day after that, 
week in and week out, dogging his prey until he has 
identified all the places, people, amusements, and 
chores that make up that person's hitherto private 
routine.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

HN11[ ]  Search & Seizure, Scope of Protection

A search is not to be made legal by what it turns up. 
In law it is good or bad when it starts and does not 

change character from its success. The forefathers, 
after consulting the lessons of history, designed the 
Constitution to place obstacles in the way of a too 
permeating police surveillance, which they seemed 
to think was a greater danger to a free people than 
the escape of some criminals from punishment.

Constitutional Law > ... > Fundamental 
Rights > Search & Seizure > Scope of 
Protection

HN12[ ]  Search & Seizure, Scope of Protection

Crime, even in the privacy of one's own quarters, 
is, of course, of grave concern to society, and the 
law allows such crime to be reached on proper 
showing. The right of officers to thrust themselves 
into a home is also a grave concern, not only to the 
individual but to a society which chooses to dwell 
in reasonable security and freedom from 
surveillance. When the right of privacy must 
reasonably yield to the right of search is, as a rule, 
to be decided by a judicial officer, not by a 
policeman or Government enforcement agent.

Headnotes/Summary

Headnotes

Constitutional Law — Fourth Amendment — 
Searches and Seizures — Warrantless Search

Syllabus

In a matter of first impression in Colorado, the 
division concludes that police use of a video 
camera installed at the top of a utility pole to 
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conduct continuous video surveillance for more 
than three months of the defendant's fenced-in 
backyard constituted a warrantless "search" in 
violation of the Fourth Amendment to the United 
States Constitution.

Counsel: Philip J. Weiser, Attorney General, Trina 
K. Taylor, Assistant Attorney General, Denver, 
Colorado, for Plaintiff-Appellee.

Robert P. Borquez, Alternate Defense Counsel, 
Denver, Colorado, for Defendant-Appellant.

Judges: Opinion by JUDGE DAILEY. Richman 
and Brown, JJ., concur. JUDGE RICHMAN and 
JUDGE BROWN concur.

Opinion by: JUDGE DAILEY

Opinion

 Police, acting without a search warrant, installed a 
video camera near the top of a utility pole (the pole 
camera) to surveil the home of defendant, Rafael 
Phillip Tafoya. For more than three months, the 
elevated camera provided police with continuous, 
recorded video surveillance of the area surrounding 
Tafoya's home, including an area behind his 
privacy fence. Based on what police [*2]  observed 
over that lengthy period, they obtained a search 
warrant, physically searched Tafoya's property, and 
found a large amount of controlled substances.

 The issue in this case is whether the continuous, 
three-month-long use of the pole camera 
constituted a search under the Fourth Amendment 
to the United States Constitution. We conclude that 
it did.

 Because the trial court concluded otherwise, we 
reverse Tafoya's two convictions for possession 
with intent to distribute a controlled substance and 
his two conspiracy convictions and remand for a 
new trial.

I. Background

 A confidential informant told police about a 
possible drug "stash house" in Colorado Springs. 
Based on specific information provided by the 
informant, police identified Tafoya's home as the 
possible stash house.

 Without applying for or obtaining a search 
warrant, police installed the pole camera near the 
top of a utility pole across the street from Tafoya's 
property. Because the utility pole was across the 
street, police did not have to enter Tafoya's 
property to install it.

 The pole camera continuously recorded video 
surveillance footage of Tafoya's property for more 
than three months from May 16, 2015, to August 
24, 2015. There is no indication that Tafoya knew 
his [*3]  property was under surveillance. 
Detectives could watch the video surveillance 
footage at the police station. They reviewed 
already-recorded footage on a regular basis. They 
also sometimes watched live-streaming footage as 
things were occurring on Tafoya's property.

 The pole camera had some useful technological 
capabilities. From the police station, the detectives 
could pan the camera left and right and up and 
down. The camera also had a zoom feature. With 
the live-streaming video surveillance, the zoom had 
buffering so, as explained at the suppression 
hearing, a detective could "see very close to things, 
faces, to be able to identify objects, things of that 
nature."

 At Tafoya's property, a long driveway runs from 
the street, along the side of Tafoya's home, to a 
detached garage in the backyard. A chain-link fence 
at the front of the property separates it from the 
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public sidewalk. Farther into the property, as the 
driveway begins running along the side of the 
home, is a wooden privacy fence, approximately 
six feet high and including a gate across the 
driveway. Behind the privacy fence is the 
remainder of the driveway, which is next to the 
residence and in front of the detached garage. [*4]  
The pole camera provided an elevated view of 
Tafoya's property, including the area of the 
driveway behind his privacy fence, which could not 
be seen from the public sidewalk or the street.

 On June 25, 2015 — when the pole camera had 
already been recording video surveillance footage 
for more than a month — police received a tip from 
an informant that a drug shipment would be 
delivered to Tafoya's house later that day. At the 
police station, a detective started watching live-
streaming footage from the pole camera.

 The detective saw a man named Gabriel Sanchez 
drive a car from the street up Tafoya's driveway. 
Tafoya opened the gate on the privacy fence. 
Sanchez drove the car past the privacy fence, and 
Tafoya closed the gate. From the elevated view of 
the pole camera, the parked car was partially visible 
over the privacy fence. With the camera zoomed in, 
the detective observed Tafoya bend down near the 
left front tire of the car. But because that view was 
blocked by the privacy fence, precisely what 
Tafoya was doing at the left front tire could not be 
seen. After many minutes of Tafoya bending down 
near the tire, the detective saw Tafoya and Sanchez 
carry two white plastic bags containing [*5]  
unknown items into the detached garage.

 A pickup truck then drove from the street up 
Tafoya's driveway. Men got out of the truck and 
moved a spare tire from the truck into Tafoya's 
garage. Later, they moved the spare tire from the 
garage back to the truck and drove away. Police 
later stopped the truck and found $98,000 in the 
spare tire.

 The police continued recording video surveillance 
footage of Tafoya's property for two more months. 
Then, on August 23, 2015, police received a tip 

from an informant that another drug shipment 
would arrive at Tafoya's property the next day. On 
August 24, a detective began viewing live-
streaming footage of Tafoya's property, and 
ultimately observed similar activity. Sanchez drove 
the same car up Tafoya's driveway, Tafoya opened 
the gate, Sanchez drove the car past the privacy 
fence, and Tafoya closed the gate. Still, from the 
elevated view of the pole camera, the detective 
could see Tafoya again bend down near the left 
front tire of the car and then carry white plastic 
bags containing unknown items into the garage.

 Police then obtained a search warrant and 
conducted a physical search of Tafoya's property. 
Inside the garage, they found two white 
garbage [*6]  bags containing a total of 
approximately twenty pounds of methamphetamine 
and a half kilogram of cocaine.

 The prosecution charged Tafoya with two counts 
of possession with intent to distribute controlled 
substances (methamphetamine and cocaine), and 
two counts of conspiracy to commit these offenses, 
and alleged that the crimes occurred during the date 
range of June 25, 2015, through August 24, 2015.

 Tafoya filed a motion to suppress, arguing that the 
use of the pole camera constituted a warrantless 
search of his property in violation of the Fourth 
Amendment.

 In the People's response, and at the suppression 
hearing, one of the People's arguments was that a 
person — hypothetically — could view the area of 
Tafoya's driveway behind the privacy fence from 
different vantage points. The People introduced 
photographs at the suppression hearing from those 
vantage points. For example, the privacy fence had 
very thin gaps between each of the wooden boards, 
so Tafoya's next-door neighbor hypothetically 
could have stood next to the privacy fence, peered 
through a thin gap, and seen what was occurring 
behind Tafoya's privacy fence on June 25, 2015, 
and August 24, 2015. Also, a two-story apartment 
building with [*7]  an exterior stairway leading up 
to one of the second-story apartments abuts 
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Tafoya's backyard. Again, hypothetically, the 
resident of that apartment, while standing at a 
particular spot on the stairway, could have seen 
what Tafoya was doing near the left front tire of the 
car on June 25, 2015, and August 24, 2015.

 After considering evidence and argument 
presented at the suppression hearing, the trial court 
issued a written order denying the motion on the 
ground that Tafoya did not have a reasonable 
expectation of privacy in what was occurring 
behind his privacy fence because that area was 
exposed to the public, and therefore the use of the 
pole camera did not constitute a search under the 
Fourth Amendment. The court reasoned as follows:

• because the public could see into Tafoya's 
backyard from the apartment stairway behind 
Tafoya's home or from the top of the utility 
pole, "that . . . enabled law enforcement agents 
to see the alleged illegal activities from being 
carried out in pursuance of [Tafoya's] alleged 
drug dealing operations";1

• "[l]aw enforcement may use technology 
(including zoom, pan and tilt features of the 
pole camera) to 'augment[] the sensory 
faculties bestowed upon them at birth' 
without [*8]  violating the Fourth 
[A]mendment" (quoting United States v. 
Knotts, 460 U.S. 276, 282, 103 S. Ct. 1081, 75 
L. Ed. 2d 55 (1983));

• "the length of time" Tafoya's home "was 
placed under surveillance," and the 
impracticality of a utility worker perching on 
the pole during that time, did not convert the 
surveillance into a search because "'it is only 
the possibility that a member of the public may 
observe activity from a public vantage point — 
not the actual practica[bi]lity of law 
enforcement[]' doing so without technology — 
that is relevant for Fourth Amendment 

1 The court noted that "[t]he fact that the pole cam[era] saw the 
activities from a different vantage point than the one that could be 
viewed by the public is no bar to the admissibility of the evidence."

purposes" (quoting United States v. Houston, 
813 F.3d 282, 289 (6th Cir. 2016)); and

• the long-term surveillance here was not like 
the "GPS tracking prohibited by the United 
States Supreme Court in [United States v. 
Jones, 565 U.S. 400, 132 S. Ct. 945, 181 L. Ed. 
2d 911 (2012),]" because "the privacy concerns 
implicated by a fixed point of surveillance are 
not so great as those implicated by GPS 
tracking" (quoting Houston, 813 F.3d at 290).2

 At trial, the jury found Tafoya guilty on all counts, 
and the trial court sentenced him to fifteen years in 
the custody of the Department of Corrections.

II. Did the Use of the Pole Camera Constitute a 
"Search"?

 On appeal, Tafoya contends that the police 
violated the Fourth Amendment by using the pole 
camera to conduct a continuous, three-month-long 
surveillance of his backyard without first obtaining 
a search warrant.3 We agree.

2 "GPS monitoring generates a precise, comprehensive record of a 
person's public movements that reflects a wealth of detail about her 
familial, political, professional, religious, and sexual associations." 
United States v. Jones, 565 U.S. 400, 415, 132 S. Ct. 945, 181 L. Ed. 
2d 911 (2012) (Sotomayor, J., concurring).

3 He also asserts that the police violated the state constitutional 
search and seizure provision, Colo. Const. art. II, § 7. Although 
Tafoya mentioned the state constitutional provision in his 
suppression motion, in the trial court he did not argue that it afforded 
him greater protections than the Fourth Amendment. Nor did the trial 
court base its ruling on state constitutional grounds. Under these 
circumstances, we limit our analysis to the federal constitutional 
issue. See People v. Rodriguez, 209 P.3d 1151, 1156 (Colo. App. 
2008) ("Where, as here, a defendant does not make a specific 
objection, with a separate argument, under the state constitution, we 
must presume the defendant's objections are based on federal, not 
state, constitutional grounds, and limit our review accordingly.") 
(emphasis added), aff'd, 238 P.3d 1283 (Colo. 2010); see [*9]  also 
People v. Holmes, 981 P.2d 168, 170 n.3 (Colo. 1999) ("In the 
absence of a statement indicating that the decision rests on state 
grounds, we will presume that the court relied on federal law." 
(quoting People v. Hauseman, 900 P.2d 74, 77 n.4 (Colo. 1995))).
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A. Standard of Review

 HN1[ ] When reviewing a suppression order, we 
defer to the district court's factual findings as long 
as evidence supports them, but we review de novo 
the court's legal conclusions. People v. McKnight, 
446 P.3d 397, 2019 CO 36, ¶ 21.

B. First Things

 HN2[ ] The United States Constitution protects 
people from unreasonable governmental searches 
and seizures. See U.S. Const. amend. IV. The "basic 
purpose" of the Fourth Amendment "is to safeguard 
the privacy and security of individuals against 
arbitrary invasions by governmental officials." 
Carpenter v. United States, 585 U.S.    ,    , 138 S. 
Ct. 2206, 2213, 201 L. Ed. 2d 507 (2018) (quoting 
Camara v. Mun. Court, 387 U.S. 523, 528, 87 S. Ct. 
1727, 18 L. Ed. 2d 930 (1967)).

 HN3[ ] "Warrantless searches are presumptively 
unreasonable[.]" McKnight, ¶ 22 (quoting United 
States v. Karo, 468 U.S. 705, 717, 104 S. Ct. 3296, 
82 L. Ed. 2d 530 (1984)). A warrant is only 
required, however, for police action that constitutes 
a "search" or "seizure" under the Fourth 
Amendment. Henderson v. People, 879 P.2d 383, 
387 (Colo. 1994).

 "A search occurs when the government intrudes on 
an area where a person has a 'constitutionally 
protected reasonable expectation of privacy.'" Id. 
(quoting Katz v. United States, 389 U.S. 347, 360, 
88 S. Ct. 507, 19 L. Ed. 2d 576 (1967) (Harlan, J., 
concurring)). The cases recognize two aspects to 
the expectation of privacy — one subjective and 
one objective. Said another way, "[w]hen an 
individual 'seeks to preserve something as private,' 
and his expectation of privacy is 'one that society is 
prepared to recognize as reasonable,' . . . official 
intrusion into that private sphere generally qualifies 
as [*10]  a search and requires a warrant supported 
by probable cause." Carpenter, 585 U.S. at    , 138 
S. Ct. at 2213 (quoting Smith v. Maryland, 442 U.S. 

735, 740, 99 S. Ct. 2577, 61 L. Ed. 2d 220 (1979)).

 HN4[ ] "[W]hen it comes to the Fourth 
Amendment, the home is first among equals." 
Florida v. Jardines, 569 U.S. 1, 6, 133 S. Ct. 1409, 
185 L. Ed. 2d 495 (2013); see also McKnight, ¶ 118 
(Samour, J., dissenting) ("[T]he home is the most 
sacred of Fourth Amendment spaces . . . ."). The 
"curtilage" of the home — the area "immediately 
surrounding and associated with the home" — is 
also "part of the home itself for Fourth Amendment 
purposes." Jardines, 569 U.S. at 6 (quoting Oliver 
v. United States, 466 U.S. 170, 180, 104 S. Ct. 
1735, 80 L. Ed. 2d 214 (1984)); see also People v. 
Tomaske, 2019 CO 35, ¶ 9, 440 P.3d 444 (same). 
In the trial court, the People conceded, and the 
court found, that the area of Tafoya's driveway 
behind his privacy fence fell within the "curtilage" 
of his home.

 But a person can have no reasonable expectation of 
privacy in what he or she knowingly exposes to the 
public. Katz, 389 U.S. at 351. So "the fact that a 
search occurs within the curtilage [of a home] is not 
dispositive if the area's public accessibility dispels 
any reasonable expectation of privacy." People v. 
Shorty, 731 P.2d 679, 681 (Colo. 1987).

 For example, if a police officer standing on a 
public sidewalk can see the curtilage of a home, the 
officer has not conducted a "search" under the 
Fourth Amendment. As the Supreme Court 
explained in California v. Ciraolo,

[t]hat the area is within the curtilage does not 
itself bar all police observation. The Fourth 
Amendment protection of the home has never 
been extended [*11]  to require law 
enforcement officers to shield their eyes when 
passing by a home on public thoroughfares. 
Nor does the mere fact that an individual has 
taken measures to restrict some views of his 
activities preclude an officer's observations 
from a public vantage point where he has a 
right to be and which renders the activities 
clearly visible.
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476 U.S. 207, 213, 106 S. Ct. 1809, 90 L. Ed. 2d 
210 (1986).

 Precedent makes clear that a police officer need 
not remain at ground level to conduct visual 
observations of the curtilage of a home. In Ciraolo, 
the Supreme Court, in a 5-4 decision, held that it 
was not a search where a police officer in an 
airplane at an altitude of 1,000 feet visually 
observed marijuana plants in a residential backyard 
enclosed by a privacy fence. See id. at 209-15. And 
in Florida v. Riley, a plurality of the Supreme Court 
held that it was not a search where a police officer 
in a helicopter at an altitude of 400 feet observed 
marijuana plants in a nearly enclosed greenhouse in 
a residential backyard. See 488 U.S. 445, 448-55, 
109 S. Ct. 693, 102 L. Ed. 2d 835 (1989); see also 
Henderson, 879 P.2d at 389-90 (same).

 In Ciraolo, the Court explained that HN5[ ] a 
homeowner cannot reasonably expect that activities 
in his or her enclosed backyard "will not be 
observed by a passing aircraft — or by a power 
company repair mechanic on a [*12]  pole 
overlooking the yard." 476 U.S. at 214-15. Thus, it 
would not be a "search" for a police officer to climb 
a utility pole and look over a privacy fence into a 
homeowner's backyard.

 Nor, in our view, would it be a "search" for a 
police officer situated on a utility pole to look into a 
backyard with the aid of a camera with a zoom 
lens.

 In support of this conclusion, we note that 
divisions of this court have held that a police 
officer's use of standard binoculars to look at a 
homeowner's property does not constitute a search. 
See People v. Harris, 2016 COA 159, ¶ 34, 405 
P.3d 361 n.3 (concluding that it was not a search 
for officers to use binoculars to look at the 
defendant's pastures from a neighboring property); 
People v. Oynes, 920 P.2d 880, 882-83 (Colo. App. 
1996) (concluding that it was not a search for a 
police officer to look into a window of a house with 
binoculars where there was no record evidence that 

the binoculars were "extraordinarily powerful").

 Our review of the surveillance video suggests that 
the magnification power of the zoom on the pole 
camera was similar to that of standard binoculars 
that any civilian can purchase. Thus, it would not 
be a search for a police officer to climb a utility 
pole and look over a privacy fence into a 
homeowner's backyard with equipment similar to 
the pole [*13]  camera. See Sundheim v. Bd. of Cty. 
Comm'rs, 904 P.2d 1337, 1351 (Colo. App. 1995) 
(concluding that "the use of a camera with a 
telescopic lens" did not transform a lawful 
observation into an unreasonable search), aff'd, 926 
P.2d 545 (Colo. 1996).

 But of course, this case did not involve a police 
officer physically climbing to the top of a utility 
pole and looking over Tafoya's privacy fence with a 
standard pair of binoculars or with a telescopic 
camera. It involved the installation of a video 
camera that allowed police to conduct continuous 
visual surveillance — from the police station — of 
Tafoya's property — including the area behind his 
privacy fence — for more than three months.

C. Does the Continuity and Extended Duration of 
Video Surveillance Make a Difference to the 
"Search" Analysis?

 Our research indicates that many of the courts to 
address the issue have concluded that continuous, 
long-term video surveillance of a private home via 
a non-trespassory pole camera does not constitute a 
"search" under the Fourth Amendment. These 
courts' primary, underlying rationale is that a pole 
camera only captures events that a police officer or 
utility worker situated on the pole could see. 
Significantly, the nature, continuity, and extended 
duration of police observation from a pole camera 
are (explicitly [*14]  or implicitly) considered 
irrelevant to their "search" analyses. See Houston, 
813 F.3d at 287-90 (holding that ten-week-long 
pole camera surveillance was not a Fourth 
Amendment search, and noting that the police had 
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the same view as "passersby on public roads"); 
United States v. Bucci, 582 F.3d 108, 116-17 (1st 
Cir. 2009) (same holding regarding eight months of 
pole camera surveillance of an unfenced property); 
United States v. Jackson, 213 F.3d 1269, 1279-81 
(10th Cir.) (same general holding), cert. granted, 
judgment vacated, and case remanded on other 
grounds, 531 U.S. 1033, 121 S. Ct. 621, 148 L. Ed. 
2d 531 (2000); United States v. Kay, No. 17-CR-16, 
2018 U.S. Dist. LEXIS 141615, 2018 WL 3995902, 
at *1-3 (E.D. Wis. Aug. 21, 2018) (unpublished 
opinion) (same holding regarding three months of 
pole camera surveillance); Unites States v. Tuggle, 
No. 16-cr-20070-JES-JEH, 2018 U.S. Dist. LEXIS 
127333, 2018 WL 3631881, at *3 (C.D. Ill. July 31, 
2018) (unpublished opinion) (same holding 
regarding eighteen months of pole camera 
surveillance of an unfenced property); United 
States v. Mazzara, No. 16 Cr. 576, 2017 U.S. Dist. 
LEXIS 178575, 2017 WL 4862793, at *8-12 
(S.D.N.Y. Oct. 27, 2017) (unpublished opinion) 
(same holding regarding twenty-one months of pole 
camera surveillance); United States v. Pratt, No. 
16-cr-20677-06, 2017 U.S. Dist. LEXIS 84471, 
2017 WL 2403570, at *4-5 (E.D. Mich. June 2, 
2017) (unpublished opinion) (same holding 
regarding fourteen months of pole camera 
surveillance); United States v. Brooks, 911 F. Supp. 
2d 836, 841-43 (D. Ariz. 2012) (same holding 
regarding five months of pole camera surveillance); 
State v. Torres, No. 2 CA-CR 2010-0283, 2011 
Ariz. App. Unpub. LEXIS 1270, 2011 WL 4825640, 
at *1-4 (Ariz. Ct. App. Oct. 12, 2011) (unpublished 
opinion) (same holding regarding three months of 
pole camera surveillance); State v. Rigel, 2017- 
Ohio 7640, 97 N.E.3d 825, 830-31 (Ohio Ct. App. 
2017) (same holding regarding 138 days of pole 
camera surveillance).

 We are not, however, bound by these decisions. 
See [*15]  People v. Dunlap, 975 P.2d 723, 748 
(Colo. 1999) (Colorado courts are "not bound by a 
federal circuit court's interpretation of federal 
constitutional requirements."); Wal-Mart Stores, 
Inc. v. United Food & Commer. Workers Int'l 
Union, 2016 COA 72, ¶ 17, 382 P.3d 1249 (The 

Colorado Court of Appeals is "not bound by the 
decisions of the courts of other states.").

 And unlike the cases noted above, HN6[ ] we 
(like some other courts) consider the nature, the 
continuity, and particularly the duration of pole 
camera surveillance to be extremely relevant to the 
issue of whether police have engaged in a "search." 
See United States v. Cuevas-Sanchez, 821 F.2d 
248, 250-51 (5th Cir. 1987) (holding that two-
month-long pole camera surveillance of fenced-in 
backyard constituted a search); United States v. 
Moore-Bush, 381 F. Supp. 3d 139, 143-50 (D. 
Mass. 2019) (same holding regarding eight months 
of pole camera surveillance); United States v. 
Vargas, No. CR-13-6025-EFS, 2014 U.S. Dist. 
LEXIS 184672, at *13-37 (E.D. Wash. Dec. 15, 
2014) (same holding regarding one month of pole 
camera surveillance of mostly enclosed front yard); 
Shafer v. City of Boulder, 896 F. Supp. 2d 915, 
929-32 (D. Nev. 2012) (same holding regarding two 
months of pole camera surveillance of fenced 
backyard); State v. Jones, 2017 SD 59, 903 N.W.2d 
101, 106-14 (S.D. 2017) (same holding regarding 
two months of pole camera surveillance).

 "[U]nfettered use of surveillance technology could 
fundamentally alter the relationship between our 
government and its citizens[.]" Jones, 903 N.W.2d 
at 112 (citation omitted). "Hidden video 
surveillance is one of the most intrusive 
investigative mechanisms available to law 
enforcement." United States v. Nerber, 222 F.3d 
597, 603 (9th Cir. 2000). "[A] camera 
monitoring [*16]  all of a person's backyard 
activities . . . provokes an immediate negative 
visceral reaction: indiscriminate video surveillance 
raises the spectre of the Orwellian state." Cuevas-
Sanchez, 821 F.2d at 251. The question we 
consider is whether this sort of continuous video 
surveillance is "'inconsistent with the aims of a free 
and open society.'" People v. Oates, 698 P.2d 811, 
816 (Colo. 1985) (quoting Anthony G. Amsterdam, 
Perspectives on the Fourth Amendment, 58 Minn. 
L. Rev. 348, 403 (1974)).
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 Although Jones, 565 U.S. 400, 132 S. Ct. 945, 181 
L. Ed. 2d 911, involved a different type of 
surveillance, it is instructive. There, police attached 
a GPS tracking device to the defendant's car and 
tracked his location for over four weeks. See id. at 
402-03. The majority opinion held that the use of 
the GPS tracker constituted a search because of the 
physical trespass of attaching the tracker to the car. 
See id. at 402-13. However, in a concurring 
opinion, Justice Alito, joined by three other 
currently sitting justices, warned about the use of 
technology to monitor civilians' activities for long 
periods of time. See id. at 418-31. He wrote:

In the pre-computer age, the greatest 
protections of privacy were neither 
constitutional nor statutory, but practical. 
Traditional surveillance for any extended 
period of time was difficult and costly and 
therefore rarely undertaken. . . . Devices like 
the one used in the [*17]  present case, 
however, make long-term monitoring relatively 
easy and cheap. . . . [T]he use of longer term 
GPS monitoring in investigations of most 
offenses impinges on expectations of privacy.

Id. at 429-30 (Alito, J., concurring in the 
judgment).

 In a separate concurring opinion, Justice 
Sotomayor "agree[d] with Justice Alito that, at the 
very least, 'longer term GPS monitoring in 
investigations of most offenses impinges on 
expectations of privacy.'" Id. at 415 (Sotomayor, J., 
concurring) (quoting id. at 430 (Alito, J., 
concurring)); see also id. at 416 ("Awareness that 
the Government may be watching chills 
associational and expressive freedoms.").

 In Carpenter, 585 U.S.    , 138 S. Ct. 2206, 201 L. 
Ed. 2d 507, the United States Supreme Court 
incorporated the Jones concurrences in the course 
of deciding that the government's acquisition of an 
individual's cell-site location information (CSLI) 
from wireless carriers was a "search" under the 
Fourth Amendment. The Court, quoting with 

approval Justice Alito's and Justice Sotomayor's 
Jones concurrences, said that "'longer term GPS 
monitoring in investigations of most offenses 
impinges on expectations of privacy' — regardless 
whether those movements were disclosed to the 
public at large." Id. at    , 138 S. Ct. at 2215 
(quoting Jones, 565 U.S. at 415 (Sotomayor, J., 
concurring); 430 (Alito, J., concurring [*18]  in the 
judgment)). It continued that "[p]rior to the digital 
age, law enforcement might have pursued a suspect 
for a brief stretch, but doing so 'for any extended 
period of time was difficult and costly and therefore 
rarely undertaken.'" Id. at    , 138 S. Ct. at 2217 
(quoting Jones, 565 U.S. at 429 (Alito, J., 
concurring in the judgment)). Therefore, the 
Carpenter Court stated that under Jones, a search 
occurs when the government subjects a vehicle to 
"pervasive tracking" on public roads. Id. at    , 138 
S. Ct. at 2220 (citing Jones, 565 U.S. at 415 
(Sotomayor, J., concurring), 430 (Alito, J, 
concurring in the judgment)).

 The (or, at least, a) lesson from the Jones 
concurrences and Carpenter is that HN7[ ] not all 
governmental conduct escapes being a "search" 
simply because a citizen's actions were otherwise 
observable by the public at large.

 We acknowledge that, by its own terms, the 
Court's decision in Carpenter "is a narrow one" and 
does not "call into question conventional 
surveillance techniques and tools, such as security 
cameras." Id. at    , 138 S. Ct. at 2220; see also 
Mazzara, 2017 U.S. Dist. LEXIS 178575, 2017 WL 
4862793, at *11 ("The reality is that society has 
come to accept a significant level of video 
surveillance. Security cameras are routinely 
installed in public parks, restaurants, stores, 
government buildings, schools, banks, gas stations, 
elevators, and all manner [*19]  of public spaces. 
Additionally, security cameras are increasingly 
being installed on public streets, highways, and 
utility poles.").

 HN8[ ] A pole camera, however,
is not a security camera by any stretch of the 
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imagination. . . . Law enforcement officers did 
not install the [p]ole [c]amera here to 'guard 
against . . . crime,' but to investigate suspects. 
Indeed, the prototypical security camera exists 
to monitor a heavily trafficked area or 
commercial establishment. Security camera 
operators often install their cameras in plain 
view or with warning signs to deter 
wrongdoers. The Government hid the [p]ole 
[c]amera out of sight of its targets and does not 
suggest that it did so to prevent criminal 
activity.

Moore-Bush, 381 F. Supp. 3d at 145-46 (citation 
omitted).

 Several lower federal court decisions upholding 
the warrantless use of pole cameras have 
distinguished Jones (and would presumably 
distinguish Carpenter) on the ground that GPS or 
CSLI tracking of a person's location is more 
invasive than video surveillance of a person's 
home. See, e.g., Houston, 813 F.3d at 290; Kay, 
2018 U.S. Dist. LEXIS 141615, 2018 WL 3995902, 
at *3. We wholeheartedly disagree. HN9[ ] Visual 
video surveillance spying on what a person is doing 
in the curtilage of his home behind a privacy fence 
for months at a time is at least as intrusive [*20]  as 
tracking a person's location — a dot on a map — if 
not more so. See United States v. Garcia-Gonzalez, 
No. CR 14-10296-LTS, 2015 U.S. Dist. LEXIS 
116312, 2015 WL 5145537, at *8 (D. Mass. Sept. 1, 
2015) (unpublished opinion) ("GPS data provides 
only the 'where' and 'how long' of a person's public 
movements insofar as the person remains close to 
the monitored vehicle. Long-term around-the-clock 
monitoring of a residence chronicles and informs 
the 'who, what, when, why, where from, and how 
long' of a person's activities and associations 
unfolding at the threshold adjoining one's private 
and public lives.").

 As the concurring opinion in Houston noted, "in 
most cases, ten weeks of video surveillance of one's 
house could reveal considerable knowledge of one's 
comings and goings for professional and religious 

reasons, not to mention possible receptions of 
others for these and possibly political purposes." 
Houston, 813 F.3d at 296 (Rose, J., concurring).

 Indeed, as the Supreme Court of South Dakota 
recently explained,

[t]he information gathered through the use of 
targeted, long-term video surveillance will 
necessarily include a mosaic of intimate details 
of the person's private life and associations. At 
a minimum, it could reveal who enters and 
exits the home, the time of their arrival and 
departure, [*21]  the license plates of their cars, 
the activities of the occupant's children and 
friends entering the home, information gleaned 
from items brought into the home revealing 
where the occupant shops, how garbage is 
removed, what service providers are 
contracted, etc.

Jones, 903 N.W.2d at 110; see also Garcia-
Gonzalez, 2015 WL 5145537, at *5 ("The [pole 
camera] surveillance captured all types of intimate 
details of life centered on [the defendant's] home. 
The agents saw when he came and went. They saw 
his visitors. They saw with whom he traveled. They 
identified both his frequent and infrequent visitors. 
They identified the cars each of them drove. They 
saw how he dressed every day. They saw what he 
carried in and out of his home, even when he 
carried out his trash. They knew when he stayed 
home and when he did not.").

 In Jones, the South Dakota Supreme Court 
continued,

[t]he pole camera captured [the defendant's] 
activities outside his home twenty-four hours a 
day, sent the recording to a distant location, and 
allowed the officer to view it at any time and to 
replay moments in time. . . . [T]his type of 
surveillance does not grow weary, or blink, or 
have family, friends, or other duties to draw its 
attention. Much like the tracking of public 
movements [*22]  through GPS monitoring, 
long-term video surveillance of the home will 

2019 Colo. App. LEXIS 1799, *19
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generate "a wealth of detail about [the home 
occupant's] familial, political, professional, 
religious, and sexual associations." The 
recordings could be stored indefinitely and 
used at will by the State to prosecute a criminal 
case or investigate an occupant or a visitor.

Id. at 112 (quoting Jones, 565 U.S. at 415 
(Sotomayor, J., concurring)); see also Moore-Bush, 
381 F. Supp. 3d at 149 ("[T]he Government can go 
back on a whim and determine a home occupant's 
routines with to-the-second specificity.").

 We are unpersuaded by the People's arguments 
that the area of Tafoya's driveway behind his 
privacy fence hypothetically could be seen by a 
next-door neighbor peering through a small gap in 
the privacy fence or by the adjacent apartment 
dweller on a second-story private outdoor stairway 
(or, for that matter, by someone in a helicopter, or 
by someone looking through the camera on a 
drone).

 This argument ignores the improbability that a 
neighbor would peer through a gap in a privacy 
fence or stand on his or her outdoor stairway for 
three months at a time. And helicopters and 
publicly available drones do not remain in flight for 
three months at a time. Crediting the People's 
argument would [*23]  mean there is no temporal 
cap on how many months or years the police could 
have continued the video surveillance of Tafoya's 
property. HN10[ ] As the United States Court of 
Appeals for the District of Columbia has explained 
in the context of a GPS tracking device,

the whole of a person's movements over the 
course of a month is not actually exposed to the 
public because the likelihood a stranger would 
observe all those movements is not just remote, 
it is essentially nil. It is one thing for a passerby 
to observe or even to follow someone during a 
single journey as he goes to the market or 
returns home from work. It is another thing 
entirely for that stranger to pick up the scent 
again the next day and the day after that, week 
in and week out, dogging his prey until he has 

identified all the places, people, amusements, 
and chores that make up that person's hitherto 
private routine.

United States v. Maynard, 615 F.3d 544, 560, 392 
U.S. App. D.C. 291 (D.C. Cir. 2010), aff'd in part 
sub nom. Jones, 565 U.S. 400, 132 S. Ct. 945, 181 
L. Ed. 2d 911; see also Moore-Bush, 381 F. Supp. 
3d at 149 ("[O]n a residential street, neighbors 
notice each other's peculiar habits. Yet they would 
not notice all of their neighbors' habits[.]"); cf. 
Garcia-Gonzalez, 2015 WL 5145537, at *3 
("Physical surveillance, in theory, could gather the 
same information as the pole cameras. However, 
physical surveillance is difficult to [*24]  perform. . 
. . Moreover, here, the officers . . . could not have 
successfully conducted this surveillance in person. 
[The defendant] (and others) likely would have 
discovered the surveillance.").

 It would be all too easy to overlook these issues 
based on the significant amount of controlled 
substances that police ultimately found on Tafoya's 
property. But as the Supreme Court explained long 
ago in United States v. Di Re,

HN11[ ] a search is not to be made legal by 
what it turns up. In law it is good or bad when 
it starts and does not change character from its 
success. . . . [T]he forefathers, after consulting 
the lessons of history, designed our 
Constitution to place obstacles in the way of a 
too permeating police surveillance, which they 
seemed to think was a greater danger to a free 
people than the escape of some criminals from 
punishment.

332 U.S. 581, 595, 68 S. Ct. 222, 92 L. Ed. 210 
(1948) (footnote omitted); see also Riley, 488 U.S. 
at 463-66 (Brennan, J., dissenting) ("[W]e dismiss 
this as a 'drug case' only at the peril of our own 
liberties. . . . The Fourth Amendment demands that 
we temper our efforts to apprehend criminals with a 
concern for the impact on our fundamental liberties 
of the methods we use.").

 And as the Supreme Court explained in Johnson v. 

2019 Colo. App. LEXIS 1799, *22
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United States,

HN12[ ] [c]rime, [*25]  even in the privacy of 
one's own quarters, is, of course, of grave 
concern to society, and the law allows such 
crime to be reached on proper showing. The 
right of officers to thrust themselves into a 
home is also a grave concern, not only to the 
individual but to a society which chooses to 
dwell in reasonable security and freedom from 
surveillance. When the right of privacy must 
reasonably yield to the right of search is, as a 
rule, to be decided by a judicial officer, not by 
a policeman or Government enforcement agent.

333 U.S. 10, 14, 68 S. Ct. 367, 92 L. Ed. 436 
(1948).

 For these reasons, we conclude that the three-
month-long surveillance of the curtilage of Tafoya's 
home through the pole camera constituted a search 
under the Fourth Amendment to the United States 
Constitution.4

 Because the fruits of the police surveillance were 
used to obtain — and were critical to the 
acquisition of — the warrant to search Tafoya's 
property, the trial court should (in the absence of an 
applicable exception to the exclusionary rule) have 
suppressed the evidence recovered from the search 
of the property.5 And because the evidence 

4 We need not identify with precision the point at which the 
surveillance became a search, for the line was surely crossed long 
before the three-month mark. See Jones, 565 U.S. at 430 (Alito, J., 
concurring in the judgment) ("We need not identify with precision 
the point at which the tracking of this vehicle became a search, for 
the line was surely crossed before the 4-week mark."). We express 
no opinion here whether we would reach the same conclusion if (1) 
the duration of the surveillance had been much shorter (say, one or 
two weeks); or (2) the police had, after such period of time, sought a 
warrant based on what had been observed or discontinued its 
warrantless surveillance but later resumed it after a significant 
interval of time and upon acquiring further information.

5 The People assert that the application of the good faith exception to 
the exclusionary rule would have supported the admission of the 
evidence at trial. But because the prosecution did not raise this 
assertion in the trial court, we need not consider it. See People v. 

recovered from the property — the drugs — was 
critical to the prosecution's case, its admission into 
evidence cannot be considered harmless beyond a 
reasonable doubt.  [*26] See McKnight, ¶ 60 
(determining that an unconstitutional search was 
not harmless beyond a reasonable doubt where the 
search uncovered the drug evidence used to convict 
the defendant). Consequently, Tafoya's convictions 
must be reversed and the matter remanded for a 
new trial.

III. Proceedings on Remand

 The People argue that, in the event we conclude 
that the pole camera surveillance constituted a 
search, on remand the trial court should be allowed 
to consider whether the suppression motion should 
be denied on some other ground (for example, that 
the exclusionary rule should not apply). Tafoya 
disagrees, emphasizing that the People did not raise 
any such argument in the trial court.

 During the pendency of this appeal, the supreme 
court issued its decision in People v. Morehead, 
442 P.3d 413, 2019 CO 48. That binding precedent 
makes clear that it is not our place to direct the trial 
court whether to exercise its discretion on remand 
to consider any new arguments that the People 
might make in opposition to the suppression 
motion.

IV. Conclusion

 The judgment of conviction is reversed, and the 
case is remanded for a new trial.

JUDGE RICHMAN and JUDGE BROWN concur.

End of Document
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like standing, is a threshold issue that implicates 
subject matter jurisdiction, and like standing, 
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injury is based on hypothetical facts, or upon events 
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Civil Procedure > ... > Jurisdiction > Subject 
Matter Jurisdiction > Jurisdiction Over Actions

Civil Procedure > ... > Declaratory 
Judgments > State Declaratory 
Judgments > Scope of Declaratory Judgments

Civil Procedure > ... > Declaratory 
Judgments > State Declaratory 
Judgments > Uniform Declaratory Judgment 
Act

HN4[ ]  Subject Matter Jurisdiction, 
Jurisdiction Over Actions
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and does not permit courts to render advisory 
opinions. The UDJA provides that a person 
interested under a deed may have determined any 
question of construction or validity arising under 
the instrument and obtain a declaration of rights, 
status, or other legal relations thereunder. Tex. Civ. 
Prac. & Rem. Code Ann. § 37.004(a). The UDJA 
does not authorize a court to decide a case in which 
the issues are hypothetical or contingent-the dispute 
must still involve an actual controversy.
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Judgments > State Declaratory 
Judgments > Uniform Declaratory Judgment 
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HN5[ ]  Justiciability, Case & Controversy 
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In determining whether a suit for a declaratory 
judgment presents a court with a ripe controversy, 
the declaration sought must actually resolve the 
controversy. But Uniform Declaratory Judgments 
Act (UDJA) suits are often brought with an eye to 
future harm. To be sure, the often future-looking 
nature of UDJA suits does not remove the 
requirement that the court must have subject matter 
jurisdiction over the suit-that is, that the parties 
must have standing, and a ripe, justiciable 
controversy must exist. A plaintiff may very well 
present a court with a justiciable controversy when 
the plaintiff asserts that a live controversy exists 
and harm will occur if the controversy is left 
unresolved. The UDJA is intended as a means of 
determining the parties' rights when a controversy 
has arisen but before a wrong has been committed.

Civil Procedure > Preliminary 
Considerations > Justiciability

Civil Procedure > ... > Declaratory 
Judgments > State Declaratory 
Judgments > Scope of Declaratory Judgments

HN6[ ]  Preliminary Considerations, 
Justiciability

A declaratory judgment is appropriate only if a 
justiciable controversy exists as to the rights and 
status of the parties and the controversy will be 
resolved by the declaration sought. And in order to 
constitute a justiciable controversy, there must exist 
a real and substantial controversy involving 
genuine conflict of tangible interests and not 
merely a theoretical dispute.

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

HN7[ ]  Easement Creation, Express 
Easements

When construing the terms of an easement, courts 
deploy the rules of contract interpretation and look 
to the easement's express terms to determine its 
scope.

Contracts Law > Contract 
Interpretation > Ambiguities & Contra 
Proferentem

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

HN8[ ]  Contract Interpretation, Ambiguities 
& Contra Proferentem

When a court concludes that contract language can 
be given a certain or definite meaning, then the 
language is not ambiguous, and the court is 
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obligated to interpret the contract as a matter of 
law. As in contract interpretation cases, courts look 
to all of the language in an easement and harmonize 
its terms to give effect to all of the provisions. If the 
easement's terms can be given a definite or certain 
meaning, then the language is not ambiguous, and 
the court is obligated to interpret the contract as a 
matter of law. Importantly, a dispute over the 
meaning of the easement's terms is not enough to 
render an easement ambiguous. An easement is 
ambiguous only if it is susceptible to two different, 
reasonable meanings.

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN9[ ]  Easement Creation, Express 
Easements

Once the location of the easement is selected by the 
grantee, its rights then become fixed and certain.

Contracts Law > Contract Interpretation

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN10[ ]  Contracts Law, Contract 
Interpretation

In the context of an easement, if the language of the 
grant clearly gives the grantee a right in excess of 
the one actually used, such right would still exist 
notwithstanding the exercise of a lesser privilege.

Real Property 

Law > ... > Easements > Easement 
Creation > Express Easements

HN11[ ]  Easement Creation, Express 
Easements

When easements are negotiated between two 
parties, it is assumed that the parties contemplated 
changes in the use of the servient tenant by the 
normal development in the use of the dominant.

Contracts Law > Contract Interpretation > Parol 
Evidence

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN12[ ]  Contract Interpretation, Parol 
Evidence

The lack of a specified width in an easement does 
not mandate the admission of extrinsic evidence to 
prescribe a width-doing so obviates the flexibility 
that general easements afford the parties who 
bargained for the terms of an express general 
easement.

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN13[ ]  Easement Creation, Express 
Easements

The Supreme Court of Texas has recognized the 
existence of general easements that do not require a 
fixed width. A grant or reservation of an easement 
in general terms implies a grant of unlimited 
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reasonable use such as is reasonably necessary and 
convenient and as little burdensome as possible to 
the servient owner. Consistent with the recognition 
of general easements in Texas, courts have long 
been reluctant to write fixed widths into easements 
when the parties to the easements never agreed to a 
particular width.

Contracts Law > Contract Interpretation > Parol 
Evidence

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN14[ ]  Contract Interpretation, Parol 
Evidence

The starting point of any exercise in easement 
construction is the same as for contract 
interpretation: the easement's plain language. If the 
easement's terms are ascertainable and can be given 
legal effect, courts will not supplant the easement's 
express terms with additional terms nor consult 
extrinsic evidence to discern the easement's 
meaning. Parties that enter into easements are 
certainly capable of writing a fixed width into the 
easement. That is their prerogative. But as prior 
cases demonstrate, sometimes parties to an 
easement account for anticipated developments in 
technology and demand by not fixing an easement's 
width. The use of a general easement without a 
fixed width is a strategic decision that does not 
render an easement ambiguous or require a court to 
supply the missing term. Except as limited by the 
terms of the servitude, the holder of an easement or 
profit is entitled to use the servient estate in a 
manner that is reasonably necessary for the 
convenient enjoyment of the servitude.

Real Property Law > ... > Limited Use 

Rights > Easements > General Characteristics

HN15[ ]  Easements, General Characteristics

Because landowners purchase properties aware of 
any encumbrances, and easements are a common 
encumbrance, landowners are charged with notice 
of easements that may encumber their property, 
including easements that do not contain a specific 
width but instead include general language. A 
landowner who purchases a property encumbered 
by an express easement recorded in the chain of 
title is charged with notice of the easement.

Real Property Law > ... > Limited Use 
Rights > Easements > General Characteristics

HN16[ ]  Easements, General Characteristics

The holder of a general easement must utilize the 
land in a reasonable manner and only to an extent 
that is reasonably necessary. Specifically, a general 
easement includes the implied grant of reasonable 
use such as is reasonably necessary and convenient 
and as little burdensome as possible to the servient 
owner. This requirement provides a vehicle for the 
servient land owner to pursue recourse if the 
grantee utilizes the servient land in an unreasonable 
or unnecessary manner.

Contracts Law > Contract Interpretation

Real Property 
Law > ... > Easements > Easement 
Creation > Express Easements

HN17[ ]  Contracts Law, Contract 
Interpretation

An easement's express terms, interpreted according 
to their generally accepted meaning, therefore 
delineate the purposes for which the easement 
holder may use the property.
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Civil 
Procedure > Remedies > Injunctions > Grounds 
for Injunctions

Real Property Law > Encumbrances > Limited 
Use Rights > Easements

HN18[ ]  Injunctions, Grounds for Injunctions

An injunction is a proper remedy to challenge an 
easement holder's use of an easement.

Counsel: For Southwestern Electric Power 
Company, Petitioner: James Thomas Carroll IV, 
Coghlan Crowson, LLP, Longview TX; Marnie A. 
McCormick, Duggins Wren Mann & Romero, LLP 
Austin TX; Rickey Lawrence Faulkner, Coghlan 
Crowson, LLP, Longview TX; Stephanie M. Green, 
Duggins Wren Mann & Romero, LLP, Austin TX.

For Batchelor, Tommy, Kenneth Lynch, 
Respondents: Charles David Glass, Smith Weber, 
L.L.P., Texarkana TX; Donald W. Capshaw, 
Capshaw Green, PLLC, Texarkana TX.

For Wilson, Twant, Respondent: Charles David 
Glass, Smith Weber, L.L.P., Texarkana TX; Donald 
W. Capshaw, Capshaw Green, PLLC, Texarkana 
TX; Tiffany Gilbert, Fidelity National Law Group, 
Dallas TX.

Judges: JUSTICE GREEN delivered the opinion of 
the Court. JUSTICE BLAND did not participate in 
the decision.

Opinion by: Paul W. Green

Opinion

 [*680]  This dispute centers on the width of several 
general easements that an electric company 
acquired from the respondent landowners' 
predecessors-in-title in 1949. The petitioner electric 
company argues that the easements are general 
easements with no fixed width, while the 
landowners contend that the easements should have 
a fixed, thirty-foot width. After [**2]  conducting a 
bench trial, the trial court concluded that the 
easements are fixed at a thirty-foot width, and 
therefore the trial court rendered judgment for the 
landowners. The court of appeals affirmed the trial 
court's judgment, concluding that because the 
original 1949 easements did not specify a width, 
the trial court was within its discretion to admit 
extrinsic evidence of past use to determine how 
much of the landowners' land "was reasonably 
necessary" for the petitioner to utilize pursuant to 
the easements. 581 S.W.3d 292, 304-06 (Tex. 
App.—Texarkana, pet. granted). We disagree with 
the court of appeals and conclude that the 
easements have no fixed width, but the petitioner's 
use of the land under the easements nevertheless 
must be reasonable and necessary. We reverse in 
part the judgment of the court of appeals and render 
judgment for the petitioner.

I. Background

In 1949, Southwestern Gas & Electric Company 
(Southwestern) acquired a number  [*681]  of 
easements over a stretch of land in northeast Texas 
to construct a transmission line. Pursuant to the 
easements, Southwestern constructed a wooden-
pole transmission line in 1949 that crossed the 
encumbered properties. Southwestern Electric 
Power Company (SWEPCO) subsequently acquired 
these easements. [**3]  The easements authorize 
SWEPCO "to erect towers, poles and anchors 
along" a set course on a right-of-way that traverses 
several privately owned properties. In addition, 
these easements grant SWEPCO the right to ingress 
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and egress over the encumbered properties "for the 
purpose of constructing, reconstructing, inspecting, 
patrolling, hanging new wires on, maintaining and 
removing said line and appurtenances." The 
easements limit the number of poles, towers, and 
anchors that SWEPCO may construct on the 
properties, but also give SWEPCO the option to 
increase the number of poles, towers, or anchors by 
compensating the landowners. Since acquiring the 
easements from Southwestern, SWEPCO has 
continued to utilize the easements to maintain the 
transmission line following the same general path 
since the line's construction.

Kenneth Lynch, Tommy Batchelor, and Twant 
Wilson (collectively, the Landowners) purchased 
land encumbered by the 1949 easements in 
different transactions that took place from 1986 to 
2007. In 2014 and 2015, SWEPCO undertook a 
modernization project on the original transmission 
line. This modernization project included replacing 
the line's wooden poles with steel poles. As 
part [**4]  of the modernization project, SWEPCO 
made offers to many of the landowners whose 
properties were encumbered by the 1949 easements 
to supplement the easements to "bring the rights 
and restrictions to SWEPCO's standard right of way 
requirements." Specifically, the supplemental terms 
to the 1949 easements included additional rights for 
SWEPCO and proposed setting the easements' 
width at 100 feet. SWEPCO offered landowners 
$1,000 if they accepted the supplemental terms. 
Some of those landowners accepted SWEPCO's 
proposal, but the Landowners did not. SWEPCO 
therefore proceeded to complete the modernization 
project on the Landowners' properties under the 
original, unamended terms of the 1949 easements.

Over the course of the modernization project, the 
Landowners did not object to SWEPCO's 
utilization of the 1949 easements to access their 
encumbered properties to upgrade the transmission 
line. After the project was completed, however, the 
Landowners filed suit seeking a declaratory 
judgment fixing SWEPCO's easements to a thirty-
foot width, fifteen feet on each side of the 

transmission line. The Landowners argued that 
SWEPCO has only ever utilized thirty feet of the 
encumbered properties, and [**5]  thirty feet should 
be the maximum amount of land that SWEPCO 
may utilize in the future. The Landowners were 
concerned that SWEPCO may, in the future, utilize 
more than triple the amount of land it has used in 
the past. In support of this contention, the 
Landowners pointed to SWEPCO's offer to 
supplement the easements with a 100-foot fixed 
width as evidence that SWEPCO intends to one day 
utilize the easement more than it has in the past.

In response to the Landowners' suit for declaratory 
judgment, SWEPCO filed two pleas to the 
jurisdiction, arguing that the Landowners had not 
suffered any injury, and therefore their claims were 
not justiciable. The trial court denied SWEPCO's 
pleas to the jurisdiction. SWEPCO also filed 
counterclaims against the Landowners for trespass 
and breach of contract. SWEPCO ultimately 
nonsuited these counterclaims before trial.

The trial court held a bench trial on the 
Landowners' declaratory judgment claim.  [*682]  
At trial, the court admitted—over SWEPCO's 
repeated objections—extrinsic evidence showing 
SWEPCO's historical use of the easements, which 
the Landowners offered in support of their 
argument that the easements should have a thirty-
foot width. SWEPCO meanwhile [**6]  maintained 
that it possesses general easements over the 
Landowners' properties, and the easements are not 
limited to a specific width but instead give 
SWEPCO the right to access the properties as much 
as is reasonably necessary for the purposes 
specified in the easements. SWEPCO also asserted 
that it has no plans to expand its use of the 
easements.

At the conclusion of the bench trial, the trial court 
entered findings of fact and conclusions of law. The 
trial court found that SWEPCO "utilized, operated 
and maintained the transmission line within a thirty 
(30) foot easement subsequent to the 2014-2015 
rebuild and modernization of the transmission line." 

595 S.W.3d 678, *681; 2020 Tex. LEXIS 159, **3
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The trial court also found that a "thirty (30) foot 
easement is reasonably necessary for the operation, 
use and maintenance of the transmission line across 
[the Landowners'] respective properties." 
Accordingly, the trial court concluded that 
SWEPCO's easements are limited to fifteen "feet on 
each side of the center point of the transmission 
line, amounting to a thirty (30) foot utility 
easement" on the Landowners' properties. The trial 
court also awarded the Landowners attorneys fees 
and costs.

On appeal, SWEPCO argued that the trial 
court [**7]  lacked subject matter jurisdiction over 
the suit because there was no justiciable 
controversy. Specifically, SWEPCO argued that the 
Landowners have not alleged that SWEPCO used 
the easements in an unreasonable manner or 
beyond what was reasonably necessary. As for the 
trial court's conclusion that the easements have a 
fixed, thirty-foot width, SWEPCO argued that the 
1949 easements are express general easements 
containing unambiguous language, and the trial 
court erred in admitting the Landowners' extrinsic 
evidence to write new terms into the easements. 
The court of appeals held that the trial court was 
correct to conclude that it had subject matter 
jurisdiction over the dispute because SWEPCO 
might choose to use its interpretation of the 1949 
easements to "oppose the [Land]owners' future 
usage" of their properties. 581 S.W.3d at 302 
(citation omitted). The court of appeals also pointed 
to SWEPCO's trespass counterclaim, even though 
this counterclaim was nonsuited, as evidence that 
the dispute between SWEPCO and the Landowners 
presented the trial court with a justiciable 
controversy. Id. In addressing SWEPCO's argument 
on the merits, the court of appeals concluded that 
the 1949 easements described [**8]  "a framework 
or skeleton of the easement[s] conveyed without 
describing [the easements'] width, [and] the trial 
court could resort to extrinsic evidence in order to 
determine the width of the easement[s]." Id. at 304 
(citation omitted). The court of appeals reasoned 
that "SWEPCO's interpretation of the 1949 
[easements] would result in 'growing' easement[s]," 

and "once SWEPCO built and maintained the 
transmission lines, its rights [under the easements] 
became fixed and certain." Id. at 306. Accordingly, 
the court of appeals concluded that the trial court 
acted within its discretion to admit extrinsic 
evidence to determine "that a thirty-foot easement 
is reasonable and necessary." Id. The court of 
appeals affirmed the trial court's judgment. Id.

II. Standard of Review

HN1[ ] We review questions of subject matter 
jurisdiction de novo. Tex. Dep't of Parks & Wildlife 
v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004). 
Ripeness is a component of subject matter 
jurisdiction that focuses on a lawsuit's timing. 
Waco Indep.  [*683]  Sch. Dist. v. Gibson, 22 
S.W.3d 849, 851 (Tex. 2000) ("While standing 
focuses on the issue of who may bring an action, 
ripeness focuses on when that action may be 
brought."). Because a case must be ripe in order for 
the trial court to have subject matter jurisdiction, 
we review a trial court's ripeness determination de 
novo. Mayhew v. Town of Sunnyvale, 964 S.W.2d 
922, 928 (Tex. 1998) ("[R]ipeness is [**9]  a legal 
question subject to de novo review . . . .") (citations 
omitted).

HN2[ ] If a case proceeds to a bench trial and the 
trial court enters findings of fact and conclusions of 
law, appellate courts defer to the trial court's 
findings of fact—so long as they are supported by 
the record—and reviews conclusions of law de 
novo. Reliance Nat'l Indem. Co. v. Advance'd 
Temps., Inc., 227 S.W.3d 46, 50 (Tex. 2007) 
("Appellate courts review legal determinations de 
novo, whereas factual determinations receive more 
deferential review based on the sufficiency of the 
evidence."); see also BMC Software Belgium, N.V. 
v. Marchand, 83 S.W.3d 789, 794 (Tex. 2002) 
(citation omitted) ("The appellant may not 
challenge a trial court's conclusions of law for 
factual insufficiency; however, the reviewing court 
may review the trial court's legal conclusions drawn 
from the facts to determine their correctness.").
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III. Analysis

A. SWEPCO's Pleas to the Jurisdiction

The first issue we must address is whether the court 
of appeals erred in concluding that the trial court 
had subject matter jurisdiction over the 
Landowners' declaratory judgment suit. SWEPCO 
argued in the courts below that there was no 
justiciable controversy, and therefore the trial court 
lacked subject matter jurisdiction. Specifically, 
SWEPCO argued that the Landowners complained 
about future events [**10]  that have not yet 
occurred, such as the possibility that SWEPCO will 
cut down vegetation on the Landowner's properties. 
The court of appeals rejected SWEPCO's 
arguments and held that "even though the 
differences between the parties as to their legal 
rights have not reached the state of an actual 
controversy," the case presents the "ripening seeds 
of a controversy." 581 S.W.3d at 302 (quoting 
Trinity Settlement Servs., LLC v. Tex. State Sec. 
Bd., 417 S.W.3d 494, 506 (Tex. App.—Austin 2013, 
pet. denied)) (citations omitted). Therefore, the 
court of appeals concluded that the trial court had 
subject matter jurisdiction. Id.

HN3[ ] For a court to have subject matter 
jurisdiction over a case, the plaintiff's claims must 
be ripe. Mayhew, 964 S.W.2d at 928. "Ripeness, 
like standing, is a threshold issue that implicates 
subject matter jurisdiction . . . , and like standing, 
emphasizes the need for a concrete injury for a 
justiciable claim to be presented." Patterson v. 
Planned Parenthood of Hous. & Se. Tex., Inc., 971 
S.W.2d 439, 442 (Tex. 1998) (citations omitted). In 
determining whether a case is ripe, the focus is on 
whether "the facts are sufficiently developed 'so 
that an injury has occurred or is likely to occur, 
rather than being contingent or remote.'" Gibson, 22 
S.W.3d at 851-52 (quoting Patterson, 971 S.W.2d at 
442). If the plaintiff's claimed injury is based on 
"hypothetical facts, or upon events that have not yet 

come to pass," then the case is not ripe, and the 
court lacks subject [**11]  matter jurisdiction. Id. 
(citation omitted).

HN4[ ] A plaintiff bringing suit under the 
Uniform Declaratory Judgments Act (UDJA) must 
still properly invoke the trial court's subject matter 
jurisdiction. See Tex. Ass'n of Bus. v. Tex. Air 
Control Bd., 852 S.W.2d 440, 444 (Tex. 1993) 
(citations omitted) (explaining that the UDJA is a 
"procedural device for deciding cases al [*684]  
ready within a court's jurisdiction" and does not 
permit courts to render advisory opinions). The 
UDJA provides that "[a] person interested under a 
deed . . . may have determined any question of 
construction or validity arising under the instrument 
. . . and obtain a declaration of rights, status, or 
other legal relations thereunder." TEX. CIV. PRAC. 
& REM. CODE § 37.004(a). As the court of 
appeals correctly pointed out, the UDJA does not 
authorize a court to decide a case in which the 
issues are hypothetical or contingent—the dispute 
must still involve an actual controversy. 581 S.W.3d 
292 at 300 (citing Empire Life Ins. Co. of Am. v. 
Moody, 584 S.W.2d 855, 858 (Tex. 1979)).

The Landowners argue that they presented the trial 
court with a ripe, justiciable controversy. The 
controversy, according to the Landowners, is the 
competing interpretations of the meaning of the 
1949 easements. The Landowners suggest that 
SWEPCO views the easements as "blanket 
easements," which allow SWEPCO to utilize as 
much of the Landowners' properties [**12]  as it 
deems necessary, including land on which one of 
the Landowners' homes is located. In further 
support of its position that this case presents a 
justiciable controversy, the Landowners point to the 
fact that SWEPCO filed counterclaims arguing that 
the Landowners encroached on SWEPCO's rights 
under its easements. In sum, a justiciable 
controversy exists, according to the Landowners, 
because they are uncertain how much of their 
properties are burdened by SWEPCO's easements.

SWEPCO, on the other hand, maintains that the 
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Landowners allege only a hypothetical future 
controversy—not a dispute ripe for judicial review. 
SWEPCO contends that the court of appeals erred 
in concluding that the controversy here "manifests 
the presence of ripening seeds of a controversy" 
and that this is not enough to satisfy the ripeness 
requirement and invoke the trial court's subject 
matter jurisdiction. 581 S.W.3d at 303. Instead, 
SWEPCO argues that the Landowners' suit for 
declaratory judgment is based entirely on a 
hypothetical injury. According to SWEPCO, this 
case lacks the facts necessary to resolve the 
Landowners' claim because SWEPCO has general 
easements over the Landowners' properties and is 
permitted to use the [**13]  easements in whatever 
manner is reasonably necessary. Because there is 
no evidence that SWEPCO's use of the easements 
is unreasonable and unnecessary at this time, and 
there is no evidence that SWEPCO intends to 
utilize the easements in an unreasonable and 
unnecessary way in the future, SWEPCO asserts 
that there is no justiciable controversy for the courts 
to resolve.

While it may be true that many of the Landowners' 
concerns stem from SWEPCO's possible future use 
of the easements, their claims are inextricably 
tethered to a present disagreement between the 
parties over the easements' scope. SWEPCO 
maintains that the easements are general easements 
with no fixed width, while the Landowners argue 
that the easements' width is fixed to SWEPCO's 
historical thirty-foot use. The Landowners' 
argument that SWEPCO's utilization of 100 feet of 
the easements would interrupt their use and 
enjoyment of structures on their property further 
indicates that there is indeed a live controversy in 
this case. The Landowners assert that they are 
unsure what portions of their land they can utilize 
without fear of SWEPCO's encroachment on their 
use and enjoyment of the land. Notwithstanding the 
fact that SWEPCO [**14]  nonsuited its breach of 
contract and trespass counterclaims, SWEPCO's 
allegation that the Landowners were encroaching 
on their easements underscores the controversy in 
this case: divergent interpretations of the 1949 

easements.

 [*685]  HN5[ ] In determining whether a suit for 
a declaratory judgment presents a court with a ripe 
controversy, we have explained that "the 
declaration sought must actually resolve the 
controversy." Brooks v. Northglen Ass'n, 141 
S.W.3d 158, 164 (Tex. 2004) (citations omitted). 
But we have acknowledged that UDJA suits are 
often brought with an eye to future harm. See Cobb 
v. Harrington, 144 Tex. 360, 190 S.W.2d 709, 713 
(Tex. 1945) (describing the UDJA "as a speedy and 
effective remedy for the determination of the rights 
of the parties when a real controversy has arisen 
and even before the wrong has actually been 
committed"). To be sure, the often future-looking 
nature of UDJA suits does not remove the 
requirement that the court must have subject matter 
jurisdiction over the suit—that is, that the parties 
must have standing, and a ripe, justiciable 
controversy must exist. See City of Dall. v. Albert, 
354 S.W.3d 368, 378 (Tex. 2011) (citations omitted) 
("[T]he DJA does not enlarge a court's jurisdiction; 
it is a procedural device for deciding cases already 
within a court's jurisdiction."). A plaintiff may very 
well present a court with a justiciable [**15]  
controversy when the plaintiff asserts that a live 
controversy exists and harm will occur if the 
controversy is left unresolved. See Etan Indus., Inc. 
v. Lehmann, 359 S.W.3d 620, 624 (Tex. 2011) 
(citation omitted) ("[The UDJA] is intended as a 
means of determining the parties' rights when a 
controversy has arisen but before a wrong has been 
committed . . . .").

The controversy here is the scope of SWEPCO's 
1949 easements. Even if SWEPCO has not utilized 
its easements beyond the thirty feet the Landowners 
claim is the easements' fixed width, there remains a 
dispute over how much of the Landowners' land 
SWEPCO is entitled to utilize pursuant to the 
easements. That dispute is not merely academic or 
theoretical. Indeed, the Landowners contend that 
they "face current opposition in the usage of their 
properties in light of SWEPCO's claims" to its 
rights under the easements. In fact, the Landowners 
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worry that SWEPCO could use its easements to 
destroy existing structures on the Landowners' 
properties. One of the Landowners testified at trial 
that he received a letter from SWEPCO listing a 
cost estimate to bulldoze the Landowner's house 
and all the other buildings on the property. The 
Landowner testified that this letter from SWEPCO 
was inconsistent with [**16]  the Landowner's 
understanding of SWEPCO's rights under the 1949 
easements, and that he needed a determination from 
the court as to how much of his land SWEPCO may 
utilize under the easements. Without such a 
determination, the Landowner testified that he does 
not know where on his property he can build 
structures.

HN6[ ] We have explained that "[a] declaratory 
judgment is appropriate only if a justiciable 
controversy exists as to the rights and status of the 
parties and the controversy will be resolved by the 
declaration sought." Bonham State Bank v. Beadle, 
907 S.W.2d 465, 467 (Tex. 1995) (citing Tex. Air 
Control Bd., 852 S.W.2d at 446). And in order "[t]o 
constitute a justiciable controversy, there must exist 
a real and substantial controversy involving 
genuine conflict of tangible interests and not 
merely a theoretical dispute." Id. (citations 
omitted). Here, a real and substantial controversy 
exists: SWEPCO maintains that the easements have 
no fixed width—the width could be at least 100 
feet, according to SWEPCO—while the 
Landowners maintain that the easements have a 
fixed, thirty-foot width. Indeed, SWEPCO asserted 
counterclaims of trespass and breach of contract, 
alleging that the Landowners encroached on 
SWEPCO's rights under the easements. While 
SWEPCO later nonsuited these 
counterclaims, [**17]  the  [*686]  counterclaims 
underscore that a controversy exists between the 
Landowners and SWEPCO. And this controversy 
involves a "genuine conflict of tangible interests"—
that is, SWEPCO's interest in utilizing the 
easements for the transmission line and the 
Landowners' interests in utilizing their properties. 
Id. Accordingly, the court of appeals did not err in 
concluding that a justiciable controversy exists 

between SWEPCO and the Landowners, and the 
trial court possessed subject matter jurisdiction over 
the Landowners' UDJA suit.

B. The Scope of SWEPCO's Easements

Having determined that the Landowners properly 
invoked the trial court's subject matter jurisdiction 
to resolve the controversy over the meaning of the 
1949 easements, we now turn to whether the court 
of appeals erred in concluding that the trial court 
was permitted to define the width of SWEPCO's 
easements at thirty feet. HN7[ ] When construing 
the terms of an easement, courts deploy the rules of 
contract interpretation and look to the easement's 
express terms to determine its scope. DeWitt Cty. 
Elec. Coop., Inc. v. Parks, 1 S.W.3d 96, 100 (Tex. 
1999) (citations omitted) ("The rules of contract 
construction and interpretation apply to easement 
agreements. HN8[ ] When a court concludes that 
contract language [**18]  can be given a certain or 
definite meaning, then the language is not 
ambiguous, and the court is obligated to interpret 
the contract as a matter of law."). As in contract 
interpretation cases, courts look to all of the 
language in the easement and harmonize its terms 
to give effect to all of the provisions. See id. at 101 
(looking to multiple portions of an easement to give 
effect to the agreement's intent). If the easement's 
terms can be given a definite or certain meaning, 
"then the language is not ambiguous, and the court 
is obligated to interpret the contract as a matter of 
law." Id. at 100. Importantly, a dispute over the 
meaning of the easement's terms is not enough to 
render an easement ambiguous. Id. (citing Forbau 
v. Aetna Life Ins. Co., 876 S.W.2d 132, 134 
(Tex.1994)). An easement is ambiguous only if it is 
susceptible to two different, reasonable meanings. 
Id.

The language in the SWEPCO easements grants:

an easement or right-of-way for an electric 
transmission and distributing line, consisting of 
variable numbers of wires, and all necessary or 
desirable appurtenances (including towers or 
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poles made of wood, metal or other materials, 
telephone and telegraph wires, props and guys), 
at or near the location and along the general 
course now located and staked [**19]  out by 
the said Company over, across and upon the 
following described lands . . . .
Together with the right of ingress and egress 
over [the Landowners' predecessors-in-title's] 
adjacent lands to or from said right-of-way for 
the purpose of constructing, reconstructing, 
inspecting, patrolling, hanging new wires on, 
maintaining and removing said line and 
appurtenances; the right to remove from said 
lands all trees (fruit trees excepted) and parts 
thereof, or other obstructions, which endanger 
or may interfere with the efficiency of said line 
or its appurtenances; and the right of exercising 
all other rights hereby granted. . . .

In sum, the plain language of the easements grants 
SWEPCO (1) a right-of-way on the Landowners' 
properties on which SWEPCO may construct a 
transmission line along a particular course; and (2) 
the right of ingress and regress over the 
Landowners' properties adjacent to the right-of-way 
for the purpose of constructing, removing, 
reconstructing, and maintaining the transmission 
line. The easements do not state a specific 
maximum width of the right-of-way, nor do the 
easements  [*687]  specify how much of the land 
SWEPCO is entitled to access under the ingress and 
egress provision. [**20]  SWEPCO maintains—and 
its representatives testified at trial—that this plain 
language grants SWEPCO what is known as a 
"general easement." General easements, SWEPCO 
argues, entitle the company to access, in a 
reasonable manner, as much of the Landowners' 
properties as is reasonably necessary to maintain 
the transmission line.

The first point of disagreement regarding the 
construction of the easements is whether the trial 
court erred in admitting extrinsic evidence to 
discern the easements' scope. SWEPCO argues that 
the easements "purposefully and unambiguously 
impose no specific, fixed limitation" of the 

easements' width, and therefore the trial court 
inappropriately considered extrinsic evidence 
showing SWEPCO's historical use of the easements 
to add a thirty-foot width to the easements. 
SWEPCO contends that the omission of any 
specific width of the easements was a deliberate 
and purposeful decision that the signatories to the 
easements made in 1949. In support of its position, 
SWEPCO points to the common use of general 
easements that lack specific widths as necessary 
tools that allow utility companies to acquire 
flexible easements that account for growth and 
change in the transmission [**21]  lines. Indeed, as 
SWEPCO observes, the language in the 1949 
easements authorizes SWEPCO to accommodate 
possible changes in technology that might require 
the installation of poles made from different 
material as well as the addition of more poles. 
Because the general nature of the easements was 
deliberate—not ambiguous—SWEPCO argues that 
the trial court and the court of appeals erred in 
fixing the easements' width at thirty feet based on 
the Landowners' extrinsic evidence showing 
SWEPCO's historical use of the easements.

Instead of construing the easements as general 
easements that intentionally omitted a defined 
width, the courts below concluded that once 
Southwestern constructed the transmission line in 
1949 pursuant to the easements, its rights—and 
therefore SWEPCO's rights—under the easements 
became "fixed and certain," and based on 
SWEPCO's historical use of the land, a thirty-foot 
wide easement is what is reasonably necessary. 581 
S.W.3d at 306. The court of appeals relied on 
Houston Pipe Line Co. v. Dwyer, 374 S.W.2d 662, 
666 (Tex. 1964), for its conclusion thatHN9[ ]  
"once the location of the easement is selected by 
the grantee, its rights then become fixed and 
certain." 581 S.W.3d at 305. The easement in 
Dwyer was for the limited purpose of "laying, 
constructing, maintaining, [**22]  operating and 
repairing a pipeline." 374 S.W.2d at 665. Like 
SWEPCO's easements, the Dwyer easement did not 
state a fixed width. Id. at 663. The plaintiffs in 
Dwyer sought to prevent the defendant pipeline 
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company from enlarging an eighteen-inch pipe to a 
thirty-inch pipe. Id. The plaintiffs argued that once 
the eighteen-inch pipe was installed, the defendant 
could not replace the pipe with one nearly double 
the size under the same easement. Id. The Court in 
Dwyer concluded that the parties who negotiated 
the easement for $32.00 could not have intended to 
create an easement that "might be enlarged over 
and over again as often as an increase in demands 
for gas might make it necessary." Id. at 666 
(citation omitted). The Court also pointed to the 
limited nature of the easement, which only 
authorized the "laying, constructing, maintaining, 
operating and repairing of a pipeline." Id. at 665. 
Accordingly, the Court concluded that once the 
defendant installed the eighteen-inch pipe, its rights 
became fixed and certain, and the defendant was 
not permitted to install a thirty-inch pipe pursuant 
to the existing easement. Id. at 666.

 [*688]  In reaching its decision, the Court 
distinguished the facts in Dwyer from the facts in 
Knox v. Pioneer Natural Gas Co., 321 S.W.2d 596 
(Tex. App.—El Paso 1959, writ ref'd n.r.e.), a case 
that SWEPCO cites to [**23]  support its argument 
that the court of appeals erred in fixing the 
easements' width at thirty feet. The primary 
distinction the Court drew was that the easement in 
Knox "clearly gave the grantee a right in excess of 
the one actually used," while the more limited 
language in Dwyer could not "be construed to 
permit the grantee a right in excess of the right 
actually used." Dwyer, 374 S.W.2d at 665. In Knox, 
a pipeline company obtained an easement over the 
plaintiffs' land that included a right-of-way

of sufficient width to permit the grantee to lay, 
maintain, operate and remove a pipe line for 
the transportation of gas . . . together with free 
ingress, egress, and regress to and for the said 
grantee, and his or its agents, employees, 
workmen and representatives, as by it, he or 
them shall be necessary or convenient, at all 
times and seasons forever, in, along, upon and 
across said way, in common with the grantors, 
their tenants and assigns.

321 S.W.2d at 598. In response to an increase in the 
demand for gas, the defendant pipeline company 
replaced an old pipeline with a new, larger capacity 
line. Id. at 599. In concluding that the pipeline 
company was not limited to the old line under the 
terms of the easement, the court of appeals 
explained [**24]  that HN10[ ] "if the language of 
the grant clearly gives the grantee a right in excess 
of the one actually used, such right would still exist 
notwithstanding the exercise of a lesser privilege." 
Id. at 600. The court noted that express easements 
by conveyance are, by their very nature, forward-
looking. Id. at 601. HN11[ ] And when easements 
are negotiated between two parties, it is "assumed 
that the parties contemplated changes in the use of 
the servient tenant by the normal development in 
the use of the dominant tenament." Id. (citation 
omitted). The court of appeals reasoned that 
because there was no limitation in the easement 
about the size of the pipe, the defendant did not 
trespass by installing a new pipe, using as little of 
the land as was reasonably necessary. Id. at 602. 
Accordingly, the court concluded that because 
"[e]very easement carries with it the right to do 
whatever is reasonably necessary for the full 
enjoyment of the easement itself," and because the 
replacement of the new pipe was reasonably 
necessary, the plaintiffs were not entitled to a court-
ordered limitation on the easement when one was 
never contemplated by the parties who negotiated 
the easement. Id. at 601-02.

SWEPCO's easements bear significant similarities 
to [**25]  the easement in Knox. The easements in 
both cases authorized the grantee the right to 
construct, maintain, repair, and improve a utility 
line—a pipeline in Knox and a transmission line in 
the present case. Id. at 598. In addition, the 
easements granted the rights of ingress and egress 
as necessary to access the right-of-way. Id. In 
rejecting SWEPCO's argument that the trial court 
was not permitted to affix a width to the easements, 
the court of appeals purported to distinguish the 
present case from Knox on the basis that the rule in 
Knox "has only been applied to easements which 
also grant an express right to lay additional lines in 
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the future." 581 S.W.3d at 305 (citations omitted). 
But, as SWEPCO points out, its easements do grant 
SWEPCO the express right to lay additional lines in 
the future. The easements authorize SWEPCO to 
construct a transmission line with "variable 
numbers of wires, and all necessary or desirable 
appurtenances (including towers or poles made of 
wood metal or other materials . . .)" and further 
state that SWEPCO has the rights of ingress and 
 [*689]  egress "for the purpose of constructing, 
reconstructing, inspecting, patrolling, hanging new 
wires on, maintaining and removing said line and 
appurtenances." [**26]  (emphasis added). This 
language contemplates future construction and 
installation of new poles and additional lines, 
providing an even clearer expression of SWEPCO's 
right than the easement in Knox provided. As a 
result, SWEPCO's easements are distinguishable 
from the easement in Dwyer, which did not include 
such broad, forward-looking language and did not 
describe a path for the line. See 374 S.W.2d at 663 
("[T]he agreement does not prescribe metes and 
bounds for the easement, nor does it define a course 
or direction for the pipe to follow across the land.").

Notwithstanding the broad, forward-looking 
language in SWEPCO's easements, and the lack of 
a fixed width, the Landowners maintain that once 
Southwestern utilized the easements to construct 
the transmission line and establish a thirty-foot 
right-of-way in 1949, SWEPCO's rights as to how 
much of the Landowners' properties it could utilize 
became fixed at thirty feet. In support of this 
argument, the Landowners couch the easements in 
the same terms as the court of appeals: that these 
easements created a "framework or skeleton," and 
extrinsic evidence was needed to define the 
easements' width. 581 S.W.3d at 304. HN12[ ] 
But the lack of a specified width in an easement 
does [**27]  not mandate the admission of extrinsic 
evidence to prescribe a width—doing so obviates 
the flexibility that general easements afford the 
parties who bargained for the terms of an express 
general easement.

HN13[ ] Indeed, this Court has recognized the 

existence of general easements that do not require a 
fixed width. As the Court explained in Coleman v. 
Forister, 514 S.W.2d 899 (Tex. 1974), "[a] grant or 
reservation of an easement in general terms implies 
a grant of unlimited reasonable use such as is 
reasonably necessary and convenient and as little 
burdensome as possible to the servient owner." Id. 
at 903. The Court recently reaffirmed this principle 
of easement construction in Severance v. Patterson, 
370 S.W.3d 705, 721 (Tex. 2012). Consistent with 
the recognition of general easements in Texas, 
courts have long been reluctant to write fixed 
widths into easements when the parties to the 
easements never agreed to a particular width. See, 
e.g., Knox, 321 S.W.2d at 601 (rejecting an attempt 
to limit a pipeline company to the size of the 
original pipe installed pursuant to an easement, 
because there was no limitation in the easement on 
the size of pipe that could be installed, and the 
easement contemplated the need for an updated 
pipe in the future); Crawford v. Tenn. Gas 
Transmission Co., 250 S.W.2d 237, 239-41 (Tex. 
App.—Beaumont 1952, writ ref'd) (refusing to limit 
a gas company's use of land for a pipeline to a fifty-
foot [**28]  strip, because the easement did not 
specify a width); Lone Star Gas Co. v. Childress, 
187 S.W.2d 936, 940 (Tex. Civ. App.—Waco 1945, 
no writ) (refusing to confine an easement to a 
thirty-foot strip of land when the easement did not 
specify a width).

HN14[ ] We see no reason to disturb this Court's 
and the courts of appeals' long-standing treatment 
of general easements in Texas. The starting point of 
any exercise in easement construction is the same 
as for contract interpretation: the easement's plain 
language. See Marcus Cable Assocs., L.P. v. Krohn, 
90 S.W.3d 697, 700 (Tex. 2002) (citations omitted) 
("We apply basic principles of contract 
construction and interpretation when considering an 
express easement's terms."). If the easement's terms 
are ascertainable and can be given legal effect, 
courts will not supplant the easement's express 
terms with additional terms nor consult extrinsic 
evidence to discern the easement's meaning. 
 [*690]  See Am. Mfrs. Mut. Ins. Co. v. Schaefer, 

595 S.W.3d 678, *688; 2020 Tex. LEXIS 159, **25
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124 S.W.3d 154, 161-62 (Tex. 2003) (discussing, in 
the contract context, that courts "may neither 
rewrite the parties' contract nor add to its 
language") (citing Royal Indem. Co. v. Marshall, 
388 S.W.2d 176, 181 (Tex. 1965)). Parties that enter 
into easements are certainly capable of writing a 
fixed width into the easement. See, e.g., Greenwood 
v. Lee, 420 S.W.3d 106, 116 (Tex. App.—Amarillo 
2012, pet. denied) (holding that an express 
easement entitling the easement holder to utilize a 
forty-five-foot strip of land gave the grantee "the 
unrestricted right to use the entire forty-five [**29]  
feet"). That is their prerogative. But as prior cases 
demonstrate, sometimes parties to an easement 
account for anticipated developments in technology 
and demand by not fixing an easement's width. The 
use of a general easement without a fixed width is a 
strategic decision that does not render an easement 
ambiguous or require a court to supply the missing 
term. See RESTATEMENT (THIRD) OF 
PROPERTY (SERVITUDES) § 4.10 (2000) 
("Except as limited by the terms of the servitude 
determined under § 4.1, the holder of an easement 
or profit as defined in § 1.2 is entitled to use the 
servient estate in a manner that is reasonably 
necessary for the convenient enjoyment of the 
servitude.").

HN15[ ] Because landowners purchase properties 
aware of any encumbrances, and easements are a 
common encumbrance, landowners are charged 
with notice of easements that may encumber their 
property, including easements that do not contain a 
specific width but instead include general language. 
See Williams v. Thompson, 152 Tex. 270, 256 
S.W.2d 399, 403 (Tex. 1953) (discussing that a 
landowner who purchased a property encumbered 
by an express easement recorded in the chain of 
title is charged with notice of the easement). Here, 
the Landowners purchased their properties long 
after SWEPCO acquired its express general 
easements. As a result, the Landowners [**30]  
took these properties with notice that the easements 
authorized SWEPCO to utilize the land for a 
number of purposes relating to the transmission 
line, and that these easements did not specify a 

width. The Landowners were of course free to 
renegotiate the easements with SWEPCO, and in 
fact SWEPCO invited them to do so. But the 
Landowners did not agree to SWEPCO's proposed 
fixed width. As a result, the Landowners' properties 
remain burdened by general easements with no 
defined width.

HN16[ ] This does not mean, however, that the 
Landowners are without recourse as to SWEPCO's 
future use of the easements. The holder of a general 
easement must utilize the land in a reasonable 
manner and only to an extent that is reasonably 
necessary. See Severance, 370 S.W.3d at 721 
(citation omitted). Specifically, a general easement 
includes the implied grant of "reasonable use such 
as is reasonably necessary and convenient and as 
little burdensome as possible to the servient 
owner." Id. (citation omitted). This requirement 
provides a vehicle for the servient land owner to 
pursue recourse if the grantee utilizes the servient 
land in an unreasonable or unnecessary manner. 
SWEPCO itself acknowledges that its utilization of 
the Landowners' [**31]  properties is subject to the 
reasonableness and necessary use requirements. 
HN17[ ] SWEPCO's use of the land is also 
limited by the express terms of the 1949 easements. 
See, e.g., Krohn, 90 S.W.3d at 701 (citations 
omitted) ("An easement's express terms, interpreted 
according to their generally accepted meaning, 
therefore delineate the purposes for which the 
easement holder may use the property."). 
Throughout the transmission line upgrade project 
during 2014 and 2015, SWEPCO utilized the 
easements in a way that the Landowners evidently 
did not perceive to  [*691]  be unreasonable or 
unnecessary, or violate the easements' express 
terms. Indeed, the Landowners did not object to 
SWEPCO's use of the easements to replace the 
transmission line's wooden poles with modernized, 
metal poles. Only after the completion of the 
modernization project did the Landowners bring 
suit in an attempt to fix SWEPCO's easements to a 
width of thirty feet. HN18[ ] If at some point in 
the future SWEPCO utilizes the easements in a way 
that the Landowners believe is unreasonable and 

595 S.W.3d 678, *690; 2020 Tex. LEXIS 159, **28
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not reasonably necessary, or in a way that violates 
the express terms of the easements, the Landowners 
could at that point bring suit to enjoin SWEPCO's 
use of the easements. See [**32]  City of Mission v. 
Popplewell, 156 Tex. 269, 294 S.W.2d 712, 714 
(Tex. 1956) (explaining that injunction is a proper 
remedy to challenge an easement holder's use of an 
easement). Alternatively, the Landowners and 
SWEPCO could agree to amend the easements to 
add a fixed width.

IV. Conclusion

SWEPCO acquired general easements over the 
Landowners' properties. These easements describe 
a range of authorized activities and rights granted to 
SWEPCO for specific purposes relating to a 
transmission line. The plain language of the 
easements does not include a fixed width for the 
easements, nor were the easements required to do 
so. The court of appeals thus erred in affirming the 
trial court's creation of a thirty-foot width for the 
easements. Accordingly, we affirm the court of 
appeals' judgment as to the trial court's jurisdiction, 
and we reverse the court of appeals' judgment as to 
the easements' scope. We render judgment for 
SWEPCO.

Paul W. Green

Justice

OPINION DELIVERED: February 28, 2020
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Overview
HOLDINGS: [1]-A utility company did not 
establish that the administratrix failed to state a 
negligence claim because the administratrix alleged 
that the company authorized the installation of an 

improper and non code-compliant connection 
between its electrical lines and the homeowner's 
electrical system, and such actions gave rise to the 
company's duty to the decedent who reasonably 
could be expected to come into contact with the 
property's electrical wires; [2]-The administratrix 
was not entitled to summary judgment on the issue 
of liability because the conflicting expert opinions 
regarding the applicable code and standards at the 
time of the electric service installation and whether 
the company breached its duty by authorizing an 
unsafe installation and hookup of its electrical lines 
to the homeowner's premises created material and 
triable issues of fact.
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Order reversed, motion to dismiss denied, and cross 
motion for summary judgment on issue of liability 
denied.
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HN1[ ]  Motions to Dismiss, Failure to State 
Claim

In determining a motion for failure to state a cause 
of action, the court must accept the facts as alleged 
in the complaint as true, accord plaintiffs the 
benefit of every possible favorable inference, and 
determine only whether the facts as alleged fit 
within any cognizable legal theory. In order to 
succeed on its motion to dismiss, the movant has to 
establish that the complaint fails to state a viable 
cause of action.
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HN2[ ]  Elements, Duty

The existence and scope of a duty is a question of 
law requiring courts to balance sometimes 
competing public policy considerations.
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HN3[ ]  Entitlement as Matter of Law, 
Appropriateness

Summary judgment is a drastic remedy that 
deprives a litigant of his or her day in court, and it 
should only be employed when there is no doubt as 
to the absence of triable issues.
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Opinion

 [*712]  DECISION & ORDER

In a consolidated action to recover damages for 
wrongful death, the plaintiff appeals from an order 
of the Supreme Court, Queens County (Janice A. 
Taylor, J.), entered January 6, 2017. The order, 
insofar as appealed from, granted that branch of the 
motion of the defendants Consolidated Edison 
Company of New York, Inc., and Consolidated 
Edison, Inc., which was pursuant to CPLR 
3211(a)(7) to dismiss the complaint insofar as 
asserted against them, and denied, as academic, the 
plaintiff's cross motion for summary judgment on 
the issue of liability insofar as asserted against 
those defendants.

ORDERED that the order is reversed insofar as 
appealed from, on the law, with costs, that branch 
of the motion of the defendants Consolidated 
Edison Company of New York, Inc., and 
Consolidated Edison, Inc., which was pursuant to 
CPLR 3211(a)(7) to dismiss the complaint insofar 
as asserted against them [**2]  is denied, and the 
plaintiff's cross motion for summary judgment on 
the issue of liability insofar as asserted against the 
defendants Consolidated Edison Company of New 
York, Inc., and Consolidated Edison, Inc., is denied 
on the merits.

184 A.D.3d 712, *712; 2020 N.Y. App. Div. LEXIS 3521, **3521; 2020 NY Slip Op 03377, ***1

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6055-GGD1-F2TK-2300-00000-00&context=&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6055-GGD1-F2TK-2300-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6055-GGD1-F2TK-2300-00000-00&context=&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-84M0-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-84M0-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-84M0-00000-00&context=


Page 3 of 4

Ellen Kreifels

The plaintiff, the administratrix of the estate of the 
decedent, commenced this wrongful death action 
against, among others, the defendants Consolidated 
Edison Company of New York, Inc., and 
Consolidated Edison, Inc. (hereinafter together Con 
Edison), alleging, inter alia, that Con Edison 
negligently caused  [*713]  the decedent's death. 
According to the plaintiff, the decedent was 
electrocuted to death while working as a self-
employed roofing contractor. The plaintiff alleged 
that the decedent had been repairing the roof of the 
home of a client when he came into contact with an 
uninsulated, exposed electrical wire leading from 
his client's home to Con Edison's electrical lines. 
According to the plaintiff, Con Edison negligently 
caused the decedent's death by allowing and 
permitting the installation and connection of its 
electrical lines to the homeowner's electrical wires 
in a manner that was improper and not in 
compliance with applicable code standards. 
The [**3]  plaintiff contends that, as a result, the 
wires became unsafe, defective, and dangerous to 
individuals such as the decedent who reasonably 
could be foreseen to be working near those wires.

Con Edison moved pursuant to CPLR 3211(a)(7) to 
dismiss the complaint insofar as asserted against it, 
on the ground that it did not owe a duty to the 
decedent or, in the alternative, for summary 
judgment dismissing the complaint insofar as 
asserted against it. The plaintiff cross-moved for 
summary judgment on the issue of liability insofar 
as asserted against Con Edison. The Supreme 
Court, inter alia, granted that branch of Con 
Edison's motion which was pursuant to CPLR 
3211(a)(7) to dismiss the complaint insofar as 
asserted against it and denied, as academic, the 
plaintiff's cross motion.

The Supreme Court should have denied that branch 
of Con Edison's motion which was pursuant to 
CPLR 3211(a)(7). HN1[ ] "In determining a 
motion for failure to state a cause of action, the 
court must accept the facts as alleged in the 
complaint as true, accord plaintiffs the benefit of 
every possible favorable inference, and determine 

only whether the facts as alleged fit within any 
cognizable legal theory'" (Miglino v Bally Total 
Fitness of Greater N.Y., Inc., 92 AD3d 148, 158, 
937 N.Y.S.2d 63, affd 20 NY3d 342, 985 N.E.2d 
128, 961 N.Y.S.2d 364, quoting Leon v Martinez, 
84 NY2d 83, 87-88, 638 N.E.2d 511, 614 N.Y.S.2d 
972). In order to succeed on its motion to 
dismiss, [**4]  Con Edison had to establish that the 
complaint fails to state a viable cause of action (see 
Leon v Martinez, 84 NY2d at 88). Here, Con Edison 
contended, inter alia, that it owed no duty to the 
decedent. HN2[ ] "[T]he existence and scope of a 
duty is a question of law requiring courts to balance 
sometimes competing public policy considerations" 
(Espinal v Melville Snow Contrs., 98 NY2d 136, 
138, 773 N.E.2d 485, 746 N.Y.S.2d 120; see Palka v 
Servicemaster Mgt. Servs. Corp., 83 NY2d 579, 
584-585, 634 N.E.2d 189, 611 N.Y.S.2d 817). 
Contrary to Con Edison's contention, it failed to 
establish that it owed no duty to the decedent (see 
Garda v Paramount Theatre, LLC, 145 AD3d 964, 
966, 44 N.Y.S.3d 163). Viewing the allegations in 
the light most favorable to  [*714]  the plaintiff, 
since the plaintiff alleged that Con Edison 
authorized the installation of an improper and non 
code-compliant connection between its electrical 
lines and the homeowner's electrical system, such 
actions gave rise to Con Edison's duty to the 
decedent who reasonably could be expected to 
come into contact with the property's electrical 
wires (see Espinal v Melville Snow Contrs., 98 
NY2d at 140; see also Miner v Long Is. Light. Co., 
40 NY2d 372, 378, 353 N.E.2d 805, 386 N.Y.S.2d 
842). Thus, Con Edison did not establish that the 
plaintiff failed to state a cause of action to recover 
damages for negligence.

However, we agree with the Supreme Court's 
denial of the plaintiff's cross motion for summary 
judgment on the issue of liability insofar as asserted 
against Con Edison, albeit on different grounds. 
HN3[ ] "Summary judgment is a drastic [**5]  
remedy that deprives a litigant of his or her day in 
court, and it should only be employed when there is 
no doubt as to the absence of triable issues'" 
(Kolivas v Kirchoff, 14 AD3d 493, 493, 787 
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N.Y.S.2d 392, quoting Andre v Pomeroy, 35 NY2d 
361, 364, 320 N.E.2d 853, 362 N.Y.S.2d 131). Here, 
the conflicting expert opinions regarding the 
applicable code and standards at the time of the 
electric service installation and whether Con Edison 
breached its duty by authorizing an unsafe 
installation and hookup of its electrical lines to the 
homeowner's premises create material and triable 
issues of fact that preclude summary judgment (see 
Urias v Daniel P. Buttafuoco & Assoc., PLLC, 173 
AD3d 1244, 1246, 104 N.Y.S.3d 712; Mangano v 
Town of Babylon, 111 AD3d 801, 802, 975 
N.Y.S.2d 130).

Con Edison's remaining contentions are without 
merit.

BALKIN, J.P., COHEN, MILLER and DUFFY, 
JJ., concur.

End of Document
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Core Terms

electrical, ipsa, loquitur, insulator

Case Summary

Overview
HOLDINGS: [1]-An order granting the electric 
company's motion for a directed verdict in the 

property owners' action for negligence following an 
electrical fire was improper because the evidence 
was sufficient to support a claim of breach. 
Testimony indicated that the company failed to 
maintain the power pole and insulator on the 
property, and by failing to maintain the equipment 
in good working order, the facts indicated that the 
company breached its duty to maintain its electrical 
systems with the utmost care and prudence; [2]-The 
trial judge's assessment of the type of occurrence at 
the heart of the owners' res ipsa loquitur claim was 
too broad because the general fact that fires 
happened without negligence did not address the 
specific claim that a fire attributed to electrical 
service was not something that normally occurred 
outside of negligence.

Outcome
Judgment reversed and remanded.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review
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Civil Procedure > Trials > Judgment as Matter 
of Law > Directed Verdicts

HN1[ ]  Standards of Review, De Novo Review

A trial court's entry of a directed verdict is 
reviewed de novo. All facts are construed in the 
light most favorable to the nonmoving party. A 
directed verdict will be affirmed only if there is no 
legally sufficient evidentiary basis for a contrary 
result.

Torts > Negligence > Elements > Breach of 
Duty

Torts > Negligence > Elements > Duty

Torts > ... > Elements > Causation > Proximate 
Cause

HN2[ ]  Elements, Breach of Duty

A claim of general negligence has four elements: 
(1) duty, (2) breach, (3) damages, and (4) 
proximate cause. The first element is a question of 
law, the remaining three involve questions of fact.

Torts > ... > Proof > Res Ipsa 
Loquitur > Elements

HN3[ ]  Res Ipsa Loquitur, Elements

Res ipsa loquitur is a Latin phrase, roughly 
meaning the thing speaks for itself. Res ipsa 
loquitur is not an independent legal claim; it is 
instead a tool of circumstantial evidence that allows 
a plaintiff to proceed with a negligence claim when 
a defendant's specific act of negligence is unclear. 
Whether res ipsa loquitur can be applied to a set of 
facts is a legal issue. The doctrine may be used 
when: (1) the accident or occurrence that caused the 
plaintiff's injury would not ordinarily happen in the 
absence of negligence; (2) the instrumentality that 
caused the plaintiff 's injury was in the exclusive 
control of the defendant; and (3) the plaintiff did 

not contribute to the accident or occurrence.

Torts > Negligence > Proof > Res Ipsa Loquitur

HN4[ ]  Proof, Res Ipsa Loquitur

Application of res ipsa loquitur is fact-specific and 
focuses on the manner and circumstances of a 
plaintiff's damage or injury.

Torts > Negligence > Proof > Res Ipsa Loquitur

HN5[ ]  Proof, Res Ipsa Loquitur

It is the specific claim that governs application of 
res ipsa loquitur, not the more abstract occurrence.

Evidence > Types of Evidence > Circumstantial 
Evidence

Torts > ... > Proof > Res Ipsa 
Loquitur > Elements

HN6[ ]  Types of Evidence, Circumstantial 
Evidence

The common law has long favored the position that 
res ipsa loquitur permits an inference of negligence 
for fires attributed to an electrical utility's 
equipment. It is generally held that in cases of 
injuries sustained from electric appliances on 
private property the doctrine of res ipsa loquitur 
applies where it is shown that all the appliances for 
generating and delivering the electric current are 
under the control of the person or company 
furnishing the same. Res ipsa loquitur applies 
where circumstantial evidence shows the source of 
the fire was electrical and the defendant had the 
exclusive control and management of the electrical 
current.

Torts > ... > Proof > Res Ipsa 
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Loquitur > Elements

HN7[ ]  Res Ipsa Loquitur, Elements

Under Washington law, when a utility's operation 
exposes the public to serious accidents or death, the 
utility is held to the highest degree of care human 
prudence is equal to. The public reasonably expects 
utilities to deliver electricity in a safe manner, 
capable of withstanding normal tests of time and 
exposure to the elements. A utility is expected to 
account for normal, foreseeable interactions with 
power lines. While an unusual weather event or 
other interference may defeat an inference of 
negligence under the doctrine of res ipsa loquitur, 
the mere possibility of a defense does not mean a 
plaintiff has failed to make out a prima facie case 
for the jury. A plaintiff is not required to eliminate 
with certainty all other possible causes or 
inferences' in order for res ipsa loquitur to apply. 
Instead, the claims and defenses must be resolved 
by a trier of fact.

Torts > ... > Proof > Res Ipsa 
Loquitur > Elements

HN8[ ]  Res Ipsa Loquitur, Elements

Generally, an electrical company will be held 
responsible for fires originating from its equipment, 
even if the equipment is placed on private property. 
Presumptive responsibility is defeated only when 
the evidence shows a third party has interfered with 
a power company's equipment.

Headnotes/Summary

Summary

WASHINGTON OFFICIAL REPORTS 
SUMMARY

Nature of Action: Owners of a home that was 
destroyed by fire caused by electrical equipment on 
their property sought damages from the electric 
company that owned the equipment under theories 
of general negligence and res ipsa loquitur.

Superior Court: The Superior Court for Okanogan 
County, No. 16-2-00234-1, Christopher E. Culp, J., 
on January 23, 2019, entered a directed verdict in 
favor of the defendant at the close of the plaintiffs' 
case.

Court of Appeals: Holding that the case should 
have been resolved by the jury because the 
plaintiffs presented evidence linking the fire not 
only to the defendant's equipment but also to the 
defendant's neglected maintenance, the court 
reverses the judgment and remands the case for 
trial.

Headnotes

WASHINGTON OFFICIAL REPORTS 
HEADNOTES

WA[1][ ] [1] 

Trial > Taking Case From Jury > Sufficiency of 
Evidence > Directed Verdict > Review > Standard of 
Review. 

A trial court's entry of a directed verdict is 
reviewed de novo.

WA[2][ ] [2] 

Trial > Taking Case From Jury > Sufficiency of 
Evidence > Directed 
Verdict > Review > Interpretation of Facts. 

An appellate court reviewing a trial court's entry of 
a directed verdict construes all facts in the light 
most favorable to the nonmoving party.

WA[3][ ] [3] 
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Trial > Taking Case From Jury > Sufficiency of 
Evidence > Directed Verdict > Review > Test. 

A directed verdict will be affirmed on appeal only 
if there is no legally sufficient evidentiary basis for 
a contrary result.

WA[4][ ] [4] 

Negligence > Elements > In General. 

A claim of general negligence has four elements: 
(1) duty, (2) breach, (3) damages, and (4) 
proximate cause.

WA[5][ ] [5] 

Negligence > Elements > Question of Law or 
Fact > In General. 

For purposes of a negligence action, the existence 
of a duty is a question of law, while breach, 
damages, and proximate cause are questions of fact.

WA[6][ ] [6] 

Utility Services > Electric Companies > Duty of 
Care > In General. 

An electric company, as a supplier of high-voltage 
electricity, owes the highest degree of care to 
maintain its electrical systems with the utmost care 
and prudence.

WA[7][ ] [7] 

Utility Services > Electric Companies > Duty of 
Care > Breach > Failure to Maintain Electrical 
Equipment. 

An electric company breaches its duty of care by 
failing to maintain an electrical pole and related 
service equipment in good working order.

WA[8][ ] [8] 

Negligence > Res Ipsa Loquitur > Meaning of Term. 

Res ipsa loquitur is a Latin phrase, roughly 
meaning “the thing speaks for itself.”

WA[9][ ] [9] 

Negligence > Res Ipsa Loquitur > What Constitutes. 

Res ipsa loquitur is not an independent legal claim; 
it is instead a tool of circumstantial evidence that 
allows a plaintiff to proceed with a negligence 
claim when a defendant's specific act of negligence 
is unclear.

WA[10][ ] [10] 

Negligence > Res Ipsa 
Loquitur > Application > Question of Law or 
Fact > In General. 

Whether res ipsa loquitur can be applied to a set of 
facts is a question of law.

WA[11][ ] [11] 

Negligence > Res Ipsa Loquitur > Elements > In 
General. 

A plaintiff may rely on the inference of negligence 
permitted by the doctrine of res ipsa loquitur if: (1) 
the accident or occurrence that caused the plaintiff's 
injury would not ordinarily happen in the absence 
of negligence, (2) the instrumentality that caused 
the injury was in the exclusive control of the 
defendant, and (3) the plaintiff did not contribute to 
the accident or occurrence.

WA[12][ ] [12] 

Negligence > Res Ipsa Loquitur > Elements > Injury 
Supporting Inference of Negligence  > Fact-Specific 
Inquiry. 
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Application of res ipsa loquitur is fact-specific and 
focuses on the manner and circumstances of a 
plaintiff's damage or injury. It is the plaintiff's 
specific claim, not the more abstract occurrence, 
that governs application of res ipsa loquitur.

WA[13][ ] [13] 

Utility Services > Electric Companies > Standard of 
Care > Degree of Danger > Highest Degree. 

When an electric company's activities expose the 
public to serious accidents or death, the company is 
held to the highest degree of care human prudence 
is equal to.

WA[14][ ] [14] 

Utility Services > Electric 
Companies > Negligence > Res Ipsa 
Loquitur > Elements > Injury Supporting Inference of 
Negligence > Fire Attributed to Electrical Equipment. 

Res ipsa loquitur permits an inference of 
negligence for fire attributed to an electric 
company's electrical equipment. While an unusual 
weather event or other interference may defeat an 
inference of negligence, the mere possibility of a 
defense does not mean a plaintiff has failed to make 
out a prima facie case. Instead, the claims and 
defenses must be resolved by a trier of fact.

WA[15][ ] [15] 

Negligence > Res Ipsa 
Loquitur > Elements > Exclusive Control > Purpose. 

The “exclusive control” element of the doctrine of 
res ipsa loquitur serves to narrow the defendant, as 
opposed to some other party, as the source of the 
plaintiff's injury.

WA[16][ ] [16] 

Utility Services > Electric 
Companies > Fires > Presumptive Responsibility. 

Generally, an electric company will be held 
responsible for fires originating from its electrical 
equipment, even if the equipment is placed on 
private property. Presumptive responsibility is 
defeated only when the evidence shows a third 
party or natural force has interfered with the 
company's equipment.

WA[17][ ] [17] 

Utility Services > Electric 
Companies > Negligence > Res Ipsa 
Loquitur > Elements > Exclusive Control > Electrical 
Equipment on Private Property. 

The “exclusive control” element of the doctrine of 
res ipsa loquitur is satisfied with respect to an 
electric company's electrical equipment, even if the 
equipment is placed on private property, unless a 
third party or natural force has interfered with the 
equipment.

PENNELL, C.J., delivered the opinion for a 
unanimous court.

Counsel: Dale L. Crandall, for appellants.

Scott C. Cifrese (of Paine Hamblen LLP), for 
respondent.

Judges: Authored by Rebecca Pennell. Concurring: 
George Fearing, Robert Lawrence-Berrey.

Opinion by: Rebecca Pennell
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Opinion

 [*150]  [**857] 

¶1 PENNELL, C.J. — An electrical fire traced to 
equipment owned by Nespelem Valley Electric 
Cooperative Inc. (NVEC) destroyed the rural home 
and other property of Edwin Wells, Ann Minor, and 
the George Wells Family Trust (collectively the 
Plaintiffs). According to the Plaintiffs, NVEC's 
electrical pole and equipment were old and cracked, 
making them susceptible to electrical leakage and 
combustion. The Plaintiffs sued NVEC under 
theories of general negligence and res ipsa loquitur. 
The case went to trial. Before a jury could render 
judgment, the trial judge issued a directed verdict in 
favor of NVEC. We reverse. Because the Plaintiffs 
presented evidence linking the fire not only to 
NVEC's equipment but also to the utility's 
neglected maintenance, the [*151]  case should 
have been resolved by a jury. [***2]  The matter is 
remanded for trial.

BACKGROUND

¶2 The fire at the Plaintiffs' property began around 
noon on a clear day in late summer. Both Edwin 
Wells and Ann Minor were home at the time. Mr. 
Wells first noticed something amiss when a smoke 
detector began to chirp and wisps of smoke were 
observed in his home's back bedroom. Mr. Wells 
stepped outside and saw flames coming from a 
woodshed on his property. The woodshed was 
located approximately eight feet from an electrical 
pole.

¶3 The electrical pole belonged to NVEC. It had 
been installed in the early 1970s, around the time 
Mr. Wells moved to the property. NVEC supplied 
all electrical equipment associated with the pole, 
including a transformer, power line, and meter.1 
Over the decades, Mr. Wells observed NVEC 

1 The meter was installed on a separate pole located closer to the 
home.

employees arrive “every month and read the 
meter.” Report of Proceedings (Jan. 15, 2019) at 
11. However, apart from replacing the meter, Mr. 
Wells never observed NVEC update any of its 
equipment.

¶4 Mr. Wells tried to extinguish the fire himself, 
but was unsuccessful. Firefighters arrived on the 
scene, and Mr. Wells and Ms. Minor left thereafter 
for evaluation of Ms. Minor for possible smoke 
inhalation. Efforts to save the home were 
unsuccessful. [***3]  While Mr. Wells and Ms. 
Minor were away, representatives from NVEC 
arrived to disconnect the power and take down the 
electrical pole. After a transformer on the pole 
cooled down, NVEC removed the transformer and 
wires from the property, pursuant to standard 
protocol. Other components of the electrical service 
were left on site.

¶5 Several days after the fire, Okanogan County 
Sheriff's Detective Kreg Sloan conducted an 
investigation at the [*152]  Plaintiffs' property. 
Detective Sloan ruled out several possible causes of 
the fire. The weather had been stable; thus, the fire 
could not have been started by lightning. There was 
no evidence of unauthorized persons or accelerants, 
thus, eliminating the possibility of arson. And there 
was no indication the fire could have been started 
by a domestic or wild animal. Rather than any of 
the foregoing, Detective Sloan attributed the cause 
of the fire to the electrical service associated with 
NVEC's power pole.

¶6 Detective Sloan identified the source of the fire 
based on burn patterns left on the electrical pole. 
The pole's most severe charring was located on the 
top and bottom. The middle showed less damage. 
According to Detective Sloan, this indicated the 
fire [***4]  started at the top of the pole, in the 
location of  [**858]  the service lines. Then burning 
embers dropped to the earth, causing a 
conflagration on the ground below.

¶7 In addition to describing where the fire started, 
Detective Sloan opined as to how the fire started. 
Detective Sloan found a ceramic insulator attached 
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to the top of the power pole. The insulator was old 
and cracked. Detective Sloan posited that electricity 
from the power line leaked through the insulator to 
the power pole. Because the wooden pole was also 
old and cracked, it was ripe for combustion. On the 
day of the fire, sustained electrical leakage caused 
smoldering on the wooden pole and then a fire. 
Once the pole was on fire, flames spread to the rest 
of the property.2

¶8 Armed with the information from Detective 
Sloan's investigation, the Plaintiffs filed suit against 
NVEC, alleging liability for the fire on grounds of 
general negligence. The Plaintiffs theorized NVEC 
breached its duty of care by [*153]  failing to 
maintain its power line and equipment. They also 
claimed relief under a theory of res ipsa loquitur.

¶9 The case proceeded to trial. At the close of the 
Plaintiffs' case, the trial court granted NVEC's 
motion for a directed verdict. [***5]  According to 
the trial court, the Plaintiffs failed to demonstrate 
NVEC had done anything wrong. Thus, there was 
insufficient evidence to support liability under a 
general negligence theory. The trial court also 
rejected the Plaintiffs' argument for res ipsa 
loquitur. The court reasoned that fires can have 
many causes, several of which are not attributable 
to negligence. Given this circumstance, the trial 
court ruled the res ipsa loquitur standard was 
unmet.

¶10 The Plaintiffs appeal.

ANALYSIS

Standard of review

2 NVEC disputed Detective Sloan's analysis. According to NVEC, 
the insulator cracked when the power pole was pulled to the ground. 
In addition, NVEC proffered the insulator identified by Detective 
Sloan serviced a neutral line, not an active line (known as a phase 
wire); thus, it could not have contributed to electrical leakage. Given 
the applicable standard of review, we credit Detective Sloan's 
testimony, not the theories proffered by NVEC. Paetsch v. Spokane 
Dermatology Clinic, PS, 182 Wn.2d 842, 848, 348 P.3d 389 (2015).

WA[1-3][ ] [1-3] ¶11 HN1[ ] A trial court's 
entry of a directed verdict is reviewed de novo. 
Paetsch v. Spokane Dermatology Clinic, PS, 182 
Wn.2d 842, 848, 348 P.3d 389 (2015). All facts are 
construed in the light most favorable to the 
nonmoving party. Id. A directed verdict will be 
affirmed only if there is no legally sufficient 
evidentiary basis for a contrary result. Chaney v. 
Providence Health Care, 176 Wn.2d 727, 732, 295 
P.3d 728 (2013). 

General negligence

WA[4,5][ ] [4, 5] ¶12 HN2[ ] A claim of general 
negligence has four elements: (1) duty, (2) breach, 
(3) damages, and (4) proximate cause. Brugh v. 
Fun-Tastic Rides Co., 8 Wn. App. 2d 176, 180, 437 
P.3d 751, review granted, 194 Wn.2d 1001, 451 
P.3d 339 (2019). The first element is a question of 
law; the remaining three involve questions of fact. 
Briggs v. Pacificorp, 120 Wn. App. 319, 322, 85 
P.3d 369 (2003).

WA[6,7][ ] [6, 7] ¶13 NVEC does not dispute it 
owed a duty to the Plaintiffs. Indeed, because of 
electricity's potential dangers, [*154]  NVEC, as a 
supplier of high voltage electricity, owed the 
Plaintiffs “the [***6]  highest degree of care.” 
Estate of Lopez Celiz v. Pub. Util. Dist. No. 1 of 
Douglas County, 30 Wn. App. 682, 685, 638 P.2d 
588 (1981). Rather than duty, NVEC's dispute 
focuses on the factual issue of whether the 
Plaintiffs presented evidence of breach.

¶14 Although perhaps thin, the evidence presented 
at trial was sufficient to support a claim of breach. 
Testimony from Mr. Wells and Detective Sloan 
indicates NVEC failed to maintain the power pole 
and insulator on the Plaintiffs' property. According 
to Mr. Wells's testimony, the pole and related 
equipment were approximately 40 years old. 
Detective Sloan testified the pole and the insulator 
were both cracked, making them susceptible to 
electrical leakage and combustion. Representatives 
from NVEC regularly visited the Plaintiffs' 
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property to read, and at some point replace, the 
meter. By failing to  [**859]  maintain the 
electrical pole and related service equipment in 
good working order, the facts alleged by the 
Plaintiffs indicate NVEC breached its duty to 
maintain its electrical systems with “‘the utmost 
care and prudence.’” Keegan v. Grant County Pub. 
Util. Dist. No. 2, 34 Wn. App. 274, 278, 661 P.2d 
146 (1983) (internal quotation marks omitted) 
(quoting Scott v. Pac. Power & Light Co., 178 
Wash. 647, 650, 35 P.2d 749 (1934)).

¶15 Viewing the evidence in a light most favorable 
to the Plaintiffs, a jury relying on testimony from 
Mr. Wells and Detective Sloan could find NVEC's 
failure to maintain its power pole [***7]  and 
equipment was negligent conduct that led to the fire 
on the Plaintiffs' property. The evidence presented 
at trial was therefore sufficient to overcome 
NVEC's motion for directed verdict. The trial 
court's decision to the contrary must be reversed.

Res ipsa loquitur

WA[8-11][ ] [8-11] ¶16 In addition to presenting 
sufficient evidence of general negligence, the 
Plaintiffs also produced a viable case of res ipsa 
loquitur. HN3[ ] “Res ipsa loquitur” is a Latin 
phrase, [*155]  roughly meaning “‘the thing speaks 
for itself.’” BLACK'S LAW DICTIONARY 1566 (11th 
ed. 2019). Res ipsa loquitur is not an independent 
legal claim; it is instead a tool of circumstantial 
evidence that allows a plaintiff to proceed with a 
negligence claim when a defendant's specific act of 
negligence is unclear. Pacheco v. Ames, 149 Wn.2d 
431, 436, 69 P.3d 324 (2003). Whether res ipsa 
loquitur can be applied to a set of facts is a legal 
issue. Curtis v. Lein, 169 Wn.2d 884, 889, 239 P.3d 
1078 (2010). The doctrine may be used when

(1) the accident or occurrence that caused the 
plaintiff's injury would not ordinarily happen in 
the absence of negligence, (2) the 
instrumentality … that caused the plaintiff 's 
injury was in the exclusive control of the 
defendant, and (3) the plaintiff did not 

contribute to the accident or occurrence.

Id. at 891.

¶17 In granting NVEC's motion for [***8]  directed 
verdict, the trial court focused on res ipsa loquitur's 
first element. The court noted that fires are often 
attributed to causes having nothing to do with 
negligence. As such, the trial court reasoned res 
ipsa loquitur did not apply in this context.

WA[12][ ] [12] ¶18 The trial judge's assessment 
of the type of occurrence at the heart of the 
Plaintiffs' res ipsa loquitur claim was too broad. 
HN4[ ] Application of res ipsa loquitur is fact 
specific and focuses on the “manner and 
circumstances” of a plaintiff's damage or injury. 
Zukowsky v. Brown, 79 Wn.2d 586, 594-95, 488 
P.2d 269 (1971). Here, the circumstance at issue 
was not simply a fire, but a fire originating with an 
electrical utility's power supply equipment. The 
general fact that fires often happen without any 
negligence does not address the Plaintiffs' specific 
claim that a fire attributed to electrical service is 
not something that normally occurs outside of 
negligence. HN5[ ] It is the specific claim that 
governs application of res ipsa loquitur, not the 
more abstract occurrence. See Brugh, 8 Wn. App. 
2d at 185 (looking to plaintiff's specific claim of 
injury resulting from roller [*156]  coaster, rather 
than general claim of injury during roller coaster).

WA[13,14][ ] [13, 14] ¶19 HN6[ ] The common 
law has long favored the Plaintiffs' position that res 
ipsa loquitur permits [***9]  an inference of 
negligence for fires attributed to an electrical 
utility's equipment. See Collins v. Va. Power & 
Elec. Co., 204 N.C. 320, 168 S.E. 500, 504 (1933) 
(“‘It is generally held that in cases of injuries 
sustained from electric appliances on private 
property the doctrine of res ipsa loquitur applies 
where it is shown that all the appliances for 
generating and delivering the electric current are 
under the control of the person or company 
furnishing the same.’” (quoting Lynch v. Carolina 
Tel. & Tel. Co., 204 N.C. 252, 167 S.E. 847, 850 
(1933))); accord Snow v. Duke Power Co., 297 
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N.C. 591, 256 S.E.2d 227, 233 (1979) (Res ipsa 
loquitur applies where circumstantial evidence 
shows the source of the fire was electrical and the 
defendant “had the exclusive control and 
management of the electrical current.”); Peterson v. 
Minn. Power & Light Co., 207 Minn. 387, 391-92, 
291 N.W. 705 (1940).

¶20 The common law approach is persuasive here. 
HN7[ ] Under Washington law,  [**860]  when a 
“utility's operation exposes the public to serious 
accidents or death, the utility is held to the highest 
degree of care human prudence is equal to.” 
Keegan, 34 Wn. App. at 279. The public reasonably 
expects utilities to deliver electricity in a safe 
manner, capable of withstanding normal tests of 
time and exposure to the elements. See Scott, 178 
Wash. at 656-57 (Utility is expected to account for 
normal, foreseeable interactions with power lines.). 
While an unusual weather event or other 
interference may defeat an inference of negligence 
under the doctrine of [***10]  res ipsa loquitur, the 
mere possibility of a defense does not mean a 
plaintiff has failed to make out a prima facie case 
for the jury. See Pacheco, 149 Wn.2d at 440-41 (A 
“plaintiff is not required to ‘eliminate with certainty 
all other possible causes or inferences’ in order for 
res ipsa loquitur to apply.” (internal quotation 
marks omitted) (quoting  [*157] Douglas v. 
Bussabarger, 73 Wn.2d 476, 486, 438 P.2d 829 
(1968))). Instead, the claims and defenses must be 
resolved by a trier of fact.

WA[15-17][ ] [15-17] ¶21 NVEC claims res ipsa 
loquitur's second element is unmet because the 
power pole on the Plaintiffs' property was not in its 
exclusive control. Similar to its claim against res 
ipsa's first element, NVEC points out the power 
pole was subject to the elements and other natural 
forces. According to NVEC, a bird, cat, or wild 
animal could come into contact with its equipment 
and cause a disruption or fire.

¶22 NVEC's view of res ipsa loquitur is too rigid. 
The issue of exclusive control serves to narrow the 
defendant as the source of a plaintiff's injuries, as 

opposed to some other party. Zukowsky, 79 Wn.2d 
at 595. HN8[ ] Generally, an electrical company 
will be held responsible for fires originating from 
its equipment, even if the equipment is placed on 
private property. Collins, 168 S.E. at 503-04. 
Presumptive responsibility is defeated only when 
the evidence shows a third party has 
interfered [***11]  with a power company's 
equipment. See, e.g., Hippe v. Duluth Brewing & 
Malting Co., 240 Minn. 100, 105-06, 59 N.W.2d 
665 (1953) (Res ipsa loquitur inapplicable when 
evidence was that plaintiff's son had exerted control 
over the power company's transformer.); Ark. 
Power & Light Co. v. Butterworth, 222 Ark. 67, 70-
71, 258 S.W.2d 36 (1953) (Res ipsa loquitur 
inapplicable because only a portion of the 
instrumentality that started the fire was under the 
defendant's control.).

¶23 Here, there was no evidence presented at trial 
of any outside interference with NVEC's power 
equipment. Detective Sloan testified he did not 
observe any indication of tampering by either 
people or animals. No other witness indicated 
anything to the contrary. Because the wires, 
insulator, and other devices on the Plaintiffs' 
property “were all furnished and installed, 
inspected, etc.” by NVEC, the utility is deemed in 
exclusive control of its equipment for purposes of 
res ipsa loquitur. Collins, 168 S.E. at 504.
 [*158] 

¶24 NVEC does not dispute res ipsa's third element. 
There was no evidence the Plaintiffs contributed to 
the fire that destroyed their residence and other 
property. Accordingly, the Plaintiffs have 
established a prima facie case for all three 
components of res ipsa loquitur. As a result, a trier 
of fact must decide the final merits of the Plaintiffs' 
claims.

CONCLUSION

¶25 The order granting NVEC's motion [***12]  
for directed verdict is reversed. This matter is 
remanded for trial.

13 Wn. App. 2d 148, *156; 462 P.3d 855, **859; 2020 Wash. App. LEXIS 1260, ***9

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y9H0-003G-0528-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5B00-003G-V0J0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5B00-003G-V0J0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5B00-003G-V0J0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YTY-WG71-JG02-S2NG-00000-00&context=&link=clscc7
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XNC0-003F-W0RW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRN-00H0-003V-71KY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRN-00H0-003V-71KY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48NB-V900-0039-43T6-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WM60-003F-W527-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WM60-003F-W527-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WM60-003F-W527-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YTY-WG71-JG02-S2NG-00000-00&context=&link=WA16956
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WJ10-003F-W41M-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WJ10-003F-W41M-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YTY-WG71-JG02-S2NG-00000-00&context=&link=clscc8
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XP0-6NH0-00KR-F206-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-4N60-003G-V2CT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-4N60-003G-V2CT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-4N60-003G-V2CT-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-1W90-003V-R45T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-1W90-003V-R45T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-1W90-003V-R45T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XP0-6NH0-00KR-F206-00000-00&context=


Page 10 of 10

Ellen Kreifels

FEARING and LAWRENCE-BERREY, JJ., concur.

Reconsideration denied July 14, 2020.
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and a communications company in a landowner's 
action, claiming that the utility company did not 
have the right to allow the communications 
company to install on its towers a fiber-optic cable, 
because the telecom cable did not cause injury to 
the landowner and was not a new occupation of his 
land, and the use that the companies had jointly 
made of the easement was permissible under 
Indiana law; for purposes of 47 U.S.C.S. 
§541(a)(2)(C), "dedicated for compatible uses" did 
not mean "dedicated to the public for compatible 
uses," air rights had been dedicated to transmission, 
and a telecom cable was compatible with electric 
transmission.

Outcome
Judgment affirmed.
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LexisNexis® Headnotes

Civil Procedure > Appeals > Appellate Briefs

HN1[ ]  Appeals, Appellate Briefs

7th Cir. R. 30(a) requires the appellant to submit, 
bound with the brief, an appendix containing the 
judgment or order under review.

Civil Procedure > ... > Diversity 
Jurisdiction > Citizenship > Business Entities

HN2[ ]  Citizenship, Business Entities

The citizenship of a partnership, for diversity 
jurisdiction purposes, depends on the citizenships 
of each partner-and if any partner is itself a 
partnership or limited liability company, then the 
identity of each member of each of these entities 
must be traced until the court reaches a corporation 
or natural person.

Civil Procedure > ... > Diversity 
Jurisdiction > Citizenship > Business Entities

HN3[ ]  Citizenship, Business Entities

The U.S. Court of Appeals for the Seventh Circuit 
has held repeatedly that there is no such thing as a 
[state name here] partnership or LLC, that only the 
partners' or members' citizenships matter, and that 
their identities and citizenships must be revealed. 
The court does not blithely accept assurances along 
the lines of "no one on our side is a citizen of the 
opposing litigant's state." The court is especially 
unlikely to do so when the litigant describes a 
partnership as a limited liability company.

Civil Procedure > ... > Diversity 

Jurisdiction > Citizenship > Business Entities

HN4[ ]  Citizenship, Business Entities

Only corporations receive the treatment specified 
by 28 U.S.C.S. §1332(c)(1), under which each 
corporation has two state citizenships 
(incorporation and principal place of business). 
Every other entity is transparent, and the court 
needs to know the citizenships of every partner or 
member, tracing through however many layers 
there may be.

Business & Corporate 
Compliance > ... > Communications 
Law > Federal Acts > Cable Communications 
Policy Act

Real Property Law > Ownership & 
Transfer > Transfer Not By Deed > Dedication

Real Property Law > Encumbrances > Limited 
Use Rights > Easements

HN5[ ]  Federal Acts, Cable Communications 
Policy Act

Whether a given easement in Indiana dedicates a 
given corridor to a particular kind of use for 
purposes of 47 U.S.C.S. §541(a)(2)(C) ought to be 
understood as a matter of Indiana law. There is a 
strong preference for using state law to determine 
property interests. Alternatively, one might say that 
federal law incorporates rules of state law on the 
matter, since there is no freestanding federal law of 
easements.

Real Property Law > Encumbrances > Limited 
Use Rights > Easements

HN6[ ]  Limited Use Rights, Easements

It is easy to imagine a rule of state law under which 
only the most explicit language in an easement 
dedicates the land to any given use-and it is equally 

951 F.3d 827, *827; 2020 U.S. App. LEXIS 6450, **1
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easy to imagine a rule of state law that reads 
easements more broadly. Where does Indiana 
stand? The answer is that Indiana is permissive. It 
treats easements as permitting new uses compatible 
with the original grant. A new use that is 
compatible with the original purpose is within the 
scope of the easement. The owner of an easement, 
known as the dominant estate, possesses all rights 
necessarily incident to the enjoyment of the 
easement. The dominant estate holder may make 
repairs, improvements, or alterations that are 
reasonably necessary to make the grant of the 
easement effectual. What's more, most states permit 
the holder of an easement to allow third parties to 
use rights available under the easement. There is 
nothing to suggest than Indiana would reject that 
principle.

Counsel: For STEPHEN R. WEST, Plaintiff - 
Appellant: John D. Cox, Attorney, Scott D. Spiegel, 
Attorney, LYNCH, COX, GILMAN & 
GOODMAN, PSC, Louisville, KY.

For CHARTER COMMUNICATIONS, INC., 
SPECTRUM MID-AMERICA, LLC, by merger 
with Insight Kentucky Partners II, L.P., Defendants 
- Appellees: Kevin M. Cloutier, Attorney, 
SHEPPARD, MULLIN, RICHTER & HAMPTON 
LLP, Chicago, IL; Abraham Shanedling, Attorney, 
Paul Anthony Werner, III, Attorney, SHEPPARD, 
MULLIN, RICHTER & HAMPTON, LLP, 
Washington, DC.

For NATIONAL CABLE & 
TELECOMMUNICATIONS ASSOCIATION, The 
Internet & Television Association, Amicus Curiae: 
Matthew A. Brill, Attorney, LATHAM & 
WATKINS LLP, Washington, DC.

Judges: Before BAUER, EASTERBROOK, and 

HAMILTON, Circuit Judges.

Opinion by: EASTERBROOK

Opinion

 [*828]  EASTERBROOK, Circuit Judge. This appeal 
presents a question about how 47 U.S.C. 
§541(a)(2), part of the Cable Com-munications 
Policy Act of 1984, affects use of a utility easement 
in Indiana.

In 1938 a predecessor of Stephen West granted a 
perpetual easement to a predecessor of Louisville 
Gas & Electric Company, permitting it to 
build [**2]  and maintain a 248-foot-tall tower 
carrying high-voltage electric lines. (Ownership of 
both the underlying land and the easement has 
changed hands since 1938. For simplicity we refer 
to the current owners.) In 2000 Louisville Gas 
permitted Charter Communications to install on the 
towers a fiber-optic cable that carries 
communications (telephone service, cable TV 
service, and internet data). Louisville Gas asked in 
1990 for explicit permission to do this, and West 
refused. In 2000 it concluded that the existing 
easement allows the installation of wires that carry 
photons (that is, fiber-optic cables) along with the 
wires that carry electrons. West disagreed and filed 
this suit under the diversity jurisdiction, seeking 
compensation from Louisville Gas, under Indiana's 
substantive law, for the addition of the new cable.

Some time later West added Charter 
Communications, Insight Kentucky Partners II, 
L.P., and "Time Warner Cable" as additional 
defendants. As far as we can tell Time Warner 
Cable is a trade name rather than a juridical entity. 
There used to be a Time Warner Cable Inc., but it 
merged into Charter in 2016. We have omitted 
Time Warner Cable from the caption and do not 

951 F.3d 827, *827; 2020 U.S. App. LEXIS 6450, **1
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mention [**3]  it again, as trade names are not 
suable. See Schiavone v. Fortune, 477 U.S. 21, 106 
S. Ct. 2379, 91 L. Ed. 2d 18 (1986). Insight 
Kentucky Partners II also has disappeared by 
merger; its successor appears to be Spectrum Mid-
America, LLC, which we have substituted in the 
caption, though Insight Kentucky Partners II 
remains relevant to jurisdiction.

The district court granted Charter's motion to 
dismiss on the pleadings, ruling that §541(a)(2) 
gives it a right to use existing easements dedicated 
to service as utility corridors. 2018 U.S. Dist. 
LEXIS 2832 (S.D. Ind. Jan. 8, 2018). But the judge 
denied Louisville Gas's motion to dismiss, writing 
that some issues of Indiana law could not be 
resolved on the pleadings. 2018 U.S. Dist. LEXIS 
2830 (S.D. Ind. Jan. 8, 2018).

West wanted to appeal immediately. But instead of 
asking the district judge to issue a partial final 
judgment under Fed. R. Civ. P. 54(b), he dismissed 
his claim against Louisville Gas without prejudice, 
reserving a right to reinstate it after an appellate 
decision about his rights vis-à-vis Charter. We 
dismissed the ensuing appeal, observing that it has 
long been settled that parties cannot use a dismiss-
and-reinstate plan to circumvent the final-decision 
rule of 28 U.S.C. §1291. See West v. Louisville Gas 
& Electric Co., 920 F.3d 499 (7th Cir. 2019). West 
then settled his dispute with Louisville Gas and 
filed a second appeal.

Unfortunately, the experience of having one appeal 
dismissed did not induce counsel [**4]  to pay 
attention to appellate jurisdiction the second time 
around. HN1[ ] Circuit Rule 30(a) requires the 
appellant to submit, bound with the brief, an 
appendix containing "the judgment or order under 
review". Despite certifying compliance with this 
rule, West's appellate lawyers (he has five) omitted 
the judgment. We tracked it down and found, to our 
surprise, that it does not mention Insight Kentucky 
Partners II or  [*829]  its successor. Appeal is 
possible only after final decision has been entered 
with respect to all litigants; that was the central 

point of our opinion dismissing West's first appeal. 
Yet no one asked the district court to enter a 
judgment wrapping up the case, and no one brought 
the problem to our attention either. When we 
pointed out the problem at oral argument, counsel 
seemed surprised. We suggested that they ask the 
district judge to enter a judgment covering all 
litigants, as they should have done before 
appealing. That has now been accomplished—
though the district court named Insight Kentucky 
Partners II despite the fact that the merger preceded 
the judgment by five weeks.

Having assured ourselves that we have appellate 
jurisdiction, we must turn to subject-matter 
jurisdiction. It's easy enough [**5]  to determine 
the twin citizenships of Charter Communications 
(Delaware and Connecticut). West is a citizen of 
Indiana, and Louisville Gas a citizen of Kentucky. 
So far, so good. HN2[ ] But Insight Kentucky 
Partners II was not a corporation, so its citizenship 
depended on the citizenships of each partner—and 
if any partner is itself a partnership or limited 
liability company, then the identity of each member 
of each of these entities must be traced until we 
reach a corporation or natural person. See, e.g., 
Carden v. Arkoma Associates, 494 U.S. 185, 110 S. 
Ct. 1015, 108 L. Ed. 2d 157 (1990) (citizenship of a 
partnership is that of every partner, limited as well 
as general); Indiana Gas Co. v. Home Insurance 
Co., 141 F.3d 314, rehearing denied, 141 F.3d 320 
(7th Cir. 1998). (It is the citizenship of Insight 
Kentucky Partners II rather than Spectrum Mid-
America that matters, because subject-matter 
jurisdiction depends on the state of affairs when a 
case begins.)

West's complaint treats Insight Kentucky Partners 
II as if it were a corporation. In this court he says 
that he recognized that it isn't one, but because he 
did not know the details of its ownership structure, 
that was the best he could do. It's not good enough. 
The district judge should have insisted that all 
details of citizenship be established on the record 
but did not do so; as far as we can [**6]  see the 
judge never broached the issue.

951 F.3d 827, *828; 2020 U.S. App. LEXIS 6450, **2
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Charter's brief in this court tells us:

Insight Kentucky Partners II, L.P., and all but 
one of its members, and its members' members, 
are Delaware limited liability companies with 
principal places of business in Stamford, 
Connecticut. The sole exception is member 
Advance/Newhouse Partnership, which is a 
New York partnership with a principal place of 
business in New York. HN3[ ] None of 
Advance/Newhouse Partnership's members, or 
its members' members, are citizens of Indiana.

We've held repeatedly that there's no such thing as 
a [state name here] partnership or LLC, that only 
the partners' or members' citizenships matter, and 
that their identities and citizenships must be 
revealed. See, e.g., Guaranty National Title Co. v. 
J.E.G. Associates, 101 F.3d 57, 59 (7th Cir. 1996). 
We do not blithely accept assurances along the 
lines of "no one on our side is a citizen of the 
opposing litigant's state." We're especially unlikely 
to do so when the litigant describes a partnership as 
a limited liability company. Do Charter's lawyers 
really not know the difference? It should have been 
enough for them to read Circuit Rule 28(a)(1), 
which provides among other things: "If any party is 
an unincorporated association or partnership 
the [**7]  statement shall identify the citizenship of 
all members." Charter's brief does not comply with 
Rule 28(a)(1).

The court reviews jurisdictional matters before 
argument and directs parties to furnish missing 
details. We informed Charter [*830]  that its 
statement did not comply with the requirements. In 
response—it said the same thing again! Counsel 
still had not complied with Circuit Rule 28(a)(1), 
which requires the statement to "identify the 
citizenship of all members." HN4[ ] Nor was 
counsel familiar, at oral argument, with the 
Supreme Court's insistence that only corporations 
receive the treatment specified by 28 U.S.C. 
§1332(c)(1), under which each corporation has two 
state citizenships (incorporation and principal place 
of business). Every other entity is transparent, and 

the court needs to know the citizenships of every 
partner or member, tracing through however many 
layers there may be. Compare Carden and Navarro 
Savings Association v. Lee, 446 U.S. 458, 100 S. Ct. 
1779, 64 L. Ed. 2d 425 (1980) (the citizenship of a 
trust is that of its trustees), with Hertz Corp. v. 
Friend, 559 U.S. 77, 130 S. Ct. 1181, 175 L. Ed. 2d 
1029 (2010) (discussing the special rule for 
corporations). At argument we directed counsel to 
comply, at long last, with Circuit Rule 28(a)(1) and 
furnish the details that the Supreme Court has held 
are essential.

The jurisdictional statement that Charter filed in 
response to this order discloses that Insight 
Kentucky Partners [**8]  II had an ownership 
structure 14 [!] levels deep. It took Charter four 
single-spaced pages to identify the owners. Most of 
the names occur over and over. Having worked this 
through ourselves, and having concluded that there 
were 17 rather than 14 layers (that there should be 
difficulty counting them is one of many problems 
with the structure), we are left with the conclusion 
that every branch of the chain led to a corporation 
that is neither incorporated in Indiana nor has a 
principal place of business there. Complete 
diversity of citizenship exists, though the parties 
have wasted a good deal of judicial time on the 
road to this conclusion.

The 1938 easement grants Louisville Gas
a right-of-way and perpetual easement to 
maintain, operate, renew, repair and remove a 
line or lines of poles and towers and all 
necessary equipment, wires, cables and 
appurtenances in connection therewith, for the 
transmission, distribution and delivery of 
electrical energy to the Grantee and other 
persons and concerns and to the public in 
general for light, heat, power, telephone and/or 
other purposes[.]

West maintains that the breadth of this grant, which 
includes "telephone and/or other purposes", was 
narrowed [**9]  in 1976 by a supplemental 
agreement that does not refer to 

951 F.3d 827, *829; 2020 U.S. App. LEXIS 6450, **6
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telecommunications. But because the 1976 
document begins by stating that "Grantors hereby 
convey and re-convey to the Company all rights 
heretofore acquired by the Company or its 
predecessors", the remainder of the document 
necessarily leaves in place the "telephone and/or 
other purposes" authority. The district court thought 
that any other dispute is resolved by §541(a)(2), 
which reads:

Any franchise shall be construed to authorize 
the construction of a cable system over public 
rights-of-way, and through easements, which is 
within the area to be served by the cable system 
and which have been dedicated for compatible 
uses, except that in using such easements the 
cable operator shall ensure—

(A) that the safety, functioning, and 
appearance of the property and the 
convenience and safety of other persons 
not be adversely affected by the installation 
or construction of facilities necessary for a 
cable system;

(B) that the cost of the installation, 
construction, operation, or removal of such 
facilities be borne by the cable  [*831]  
operator or subscriber, or a combination of 
both; and

(C) that the owner of the property be justly 
compensated by the cable [**10]  operator 
for any damages caused by the installation, 
construction, operation, or removal of such 
facilities by the cable operator.

West does not contend that, when on his land to 
install the cable, Charter's agents or employees 
caused damage within the scope of §541(a)(2)(C). 
Instead West denies that the tower has been 
"dedicated for compatible uses".

One might think as an initial matter that the 
question of "dedication" would be resolved 
between Charter and Louisville Gas. After all, the 
fiber-optic cable is located on Louisville Gas's 
towers, and if it interferes with their primary 
function (transmitting electricity) then Louisville 

Gas might be entitled to compensation under 
§541(a)(2)(C) or the Takings Clause of the 
Constitution. But Louisville Gas is not protesting. 
The telecom cable on the towers does not cause any 
injury to West and is not a new "occupation" of his 
land for the purpose of Loretto v. Teleprompter 
Manhattan CATV Corp., 458 U.S. 419, 102 S. Ct. 
3164, 73 L. Ed. 2d 868 (1982). The thing 
occupying some of West's land is the 248-foot-tall 
tower, not any particular cable strung from one 
tower to another.

Indeed, there is not even an extra cable. There has 
always been a lightning-conducting cable at the top 
of the towers. Charter replaced that solid cable with 
a hollow one, having glass fibers on the inside and 
a metal layer outside [**11]  to deal with lightning. 
The exchange required some foot and helicopter 
traffic, but the easement permits Louisville Gas and 
its agents to enter the land to renew and maintain 
the towers and transmission cables. Replacing a 
lightning cable with a lightning-and-telecom cable 
fits comfortably within the renew-and-maintain 
power. Information passing through a cable could 
not independently be a trespass, any more than it 
would be trespass if Louisville Gas wheeled 
electric power from some other company. 
Information passes across West's land constantly: 
over-the-air radio and TV signals, cell phone 
communications (voice and data), microwaves, and 
more. None of that differs from laser light 
travelling through glass fiber.

Still, West insists, the easement's grant extends 
only to Louisville Gas and its successors (of which 
Charter is not one). He contends that §541(a)(2) 
can't be used to allow a third party such as Charter 
to add even a new interior of a lightning cable to 
the towers, whether or not Louisville Gas is content 
with the substitution. West relies principally on 
decisions of other circuits, which he reads as 
holding that "dedicated for compatible uses" in 
§541(a)(2) means "dedicated to the public 
for [**12]  compatible uses"—and whatever the 
1938 easement may do, it does not open the 
transmission corridor to the general public. The 

951 F.3d 827, *830; 2020 U.S. App. LEXIS 6450, **9
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cases West cites include Cable Arizona Corp. v. 
Coxcom, Inc., 261 F.3d 871, 874 (9th Cir. 2001); 
TCI of North Dakota, Inc. v. Schriock Holding Co., 
11 F.3d 812, 814 (8th Cir. 1993); Media General 
Cable of Fairfax, Inc. v. Sequoyah Condominium 
Council of Co-Owners, 991 F.2d 1169, 1173 (4th 
Cir. 1993); and Cable Investments, Inc. v. Woolley, 
867 F.2d 151, 155-59 (3d Cir. 1989).

Adding language to a statute—turning "dedicated 
for compatible uses" into "dedicated to the public 
for compatible uses"—is a legislative rather than a 
judicial task. It is not at all clear to us that the 
decisions to which West points have done any such 
thing. They arose from situations, similar to 
Loretto, in which a telecom operator wanted to add 
cables to the interior of dwellings that lacked them. 
The problem  [*832]  for the cable operators in 
those cases was that the owners had not dedicated 
their land for telecom uses. West, by contrast, has 
by contract (the easement) dedicated a big chunk of 
land to electromagnetic transmission. (The 
easement covers not only the base of the tower but 
also 100 horizontal feet under the wires, so that no 
other structure comes too close.)

HN5[ ] The parties want us to read the word 
"dedicated" in §541(a)(2) as if it had a federal 
meaning distinct from concepts of property. Yet 
whether a given easement in Indiana dedicates a 
given corridor to a particular kind of use ought to 
be understood as a macer of Indiana law. [**13]  
See, e.g., Rodriguez v. FDIC, No. 18-1269 (U.S. 
Feb. 25, 2020), which discusses the strong 
preference for using state law to determine property 
interests. (Alternatively, one might say that federal 
law incorporates rules of state law on the matter, 
since there is no freestanding federal law of 
easements. Cf. United States v. Kimbell Foods, 
Inc., 440 U.S. 715, 99 S. Ct. 1448, 59 L. Ed. 2d 711 
(1979); M&G Polymers USA, LLC v. TackeJ, 574 
U.S. 427, 135 S. Ct. 926, 135 S. Ct. 926, 190 L. Ed. 
2d 809, 190 L. Ed. 2d 809 (2015).) HN6[ ] It is 
easy to imagine a rule of state law under which 
only the most explicit language in an easement 
dedicates the land to any given use—and it is 

equally easy to imagine a rule of state law that 
reads easements more broadly. Where does Indiana 
stand?

The answer is that Indiana is permissive. It treats 
easements as permitting new uses compatible with 
the original grant. See Howard v. United States, 
964 N.E.2d 779, 783 (Ind. 2012) ("a new use that is 
compatible with the original purpose is within the 
scope of the easement") (emphasis in original), 
relying on Fox v. Ohio Valley Gas Corp., 250 Ind. 
111, 235 N.E.2d 168 (Ind. 1968). "The owner of an 
easement, known as the dominant estate, possesses 
all rights necessarily incident to the enjoyment of 
the easement. The dominant estate holder may 
make repairs, improvements, or alterations that are 
reasonably necessary to make the grant of the 
easement effectual." McCauley v. Harris, 928 
N.E.2d 309, 314 (Ind. App. 2010) (internal citation 
omiced). See also Rehl v. Billetz, 963 N.E.2d 1 
(Ind. App. 2012). What's more, most states permit 
the holder of an easement [**14]  to allow third 
parties to use rights available under the easement. 
See Restatement (Third) of Property (Servitudes) 
§5.9 (2000). We have not seen anything to suggest 
that Indiana would reject that principle.

So as far as we can tell, then, the use that Louisville 
Gas and Charter have jointly made of the easement 
is permissible under Indiana law. At least the air 
rights have been "dedicated" to transmission, and a 
telecom cable is "compatible" with electric 
transmission. Both photons and electrons are in the 
electromagnetic spectrum. Now that West and 
Louisville Gas have settled their own differences 
about the scope of the 1938 easement, there is no 
basis for any relief against Charter. Whether other 
states' laws, or other situations (such as an 
easement for a buried gas pipeline being used as the 
springboard for a cable company to build towers 
and string lines above the corridor), would justify a 
more restrictive reading of what has been 
"dedicated for compatible uses" is a question for 
some other case.

AFFIRMED
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LEGISLATIVE BILL 992
Approved by the Governor August 15, 2020

 

Introduced by Friesen, 34; Bostelman, 23; Brewer, 43.
 

A BILL FOR AN ACT relating to telecommunications; to amend sections 75-109.01,
86-127, and 86-577, Reissue Revised Statutes of Nebraska, and sections
86-579 and 86-1102, Revised Statutes Cumulative Supplement, 2018; to adopt
the Broadband Internet Service Infrastructure Act; to state intent; to
provide for a state broadband coordinator; to provide duties for the
Public Service Commission as prescribed; to create the Nebraska E-Rate
Special Construction Matching Fund Program; to change the distribution of
certain performance payments; to change provisions relating to the lease
of dark fiber; to terminate a fund; to eliminate a financial assistance
program; to provide a term of service for certain Rural Broadband Task
Force members; to harmonize provisions; to provide operative dates; to
repeal the original sections; and to outright repeal section 86-580,
Reissue Revised Statutes of Nebraska.

Be it enacted by the people of the State of Nebraska,

Section 1.  Sections 1 to 7 of this act shall be known and may be cited as
the Broadband Internet Service Infrastructure Act.

Sec. 2.  The Legislature finds and declares that (1) it is in the public
interest for commercial broadband suppliers and electric utilities to enter
into broadband facility agreements and (2) the use of electric utility
easements and electric utility infrastructure for commercial broadband
facilities pursuant to a broadband facility agreement does not diminish the
value of underlying real estate.

Sec. 3.  For purposes of the Broadband Internet Service Infrastructure
Act:

(1) Attached facility means a broadband facility or a broadband network,
or any portion of a broadband network, located substantially:

(a) Aboveground and attached to an electric utility's electric utility
infrastructure; or

(b) Underground in an electric utility easement;
(2) Broadband facility agreement means an agreement between an electric

utility and a commercial broadband supplier for the use of electric utility
infrastructure and electric utility easements for attached facilities;

(3) Commercial broadband service means broadband service as such term is
defined in 7 U.S.C 950bb(b)(1), as such section existed on January 1, 2020, or
broadband Internet service;

(4)(a) Commercial broadband supplier means:
(i) A provider of commercial broadband service; or
(ii) A person that directly or indirectly sells, leases, or otherwise

transfers an attached facility or a right to install, operate, maintain, or use
an attached facility for another person's provision of commercial broadband
service or a person that intends to sell, lease, or otherwise transfer an
attached facility or a right to install, operate, maintain, or use an attached
facility; and

(b) Commercial broadband supplier does not include an electric utility;
(5) Electric utility means any entity referred to in subdivision (8) of

section 70-601;
(6) Electric utility easement means a recorded or unrecorded easement,

right-of-way, or similar right in or to real property, including prescriptive
rights, no matter how acquired, held by an electric utility for the siting of
electric utility infrastructure or for the purpose of delivering electric
service;

(7) Electric utility infrastructure means electric utility poles,
structures, or other facilities used for the distribution of electric service
and street lighting, but does not include poles, structures, or other
facilities used for electric transmission service;

(8) Notice means a written letter substantially complying with the
requirements set forth in subdivision (2)(b) of section 4 of this act, which
notice shall be deemed delivered on the date postmarked or otherwise time
stamped;

(9) Person means an individual, a firm, a partnership, a company, a
corporation, a trust, a limited liability company, an association, a joint
venture, or any other legal entity; and

(10) Property owner means a person with a recorded interest in real
property upon which an electric utility easement is located.

Sec. 4.  (1) An electric utility and a commercial broadband supplier may
enter into a broadband facility agreement for the use of an electric utility
easement or electric utility infrastructure, or both, to:

(a) Install, maintain, or own, or permit any commercial broadband supplier
to install, maintain, or own, an attached facility for operation by a
commercial broadband supplier in providing commercial broadband service; and

(b) Lease or otherwise provide to a commercial broadband supplier any
excess capacity of attached facilities for purposes of providing commercial
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broadband service.
(2)(a) A broadband facility agreement shall contain one of the following

with respect to the use of any electric utility easement:
(i) A statement that the electric utility has the legal right to authorize

the use of the electric utility easement for commercial broadband facilities;
(ii) A statement that the commercial broadband supplier has compensated

property owners for the use of the electric utility easement for commercial
broadband facilities pursuant to subsection (5) of this section; or

(iii) A statement that the electric utility has given notice to property
owners pursuant to subdivision (2)(b) of this section and the time for making a
claim has expired.

(b) Notice pursuant to this subsection shall:
(i) Be sent by certified mail from or on behalf of the electric utility to

the property owner at each of the following, as applicable:
(A) The last-known address for the property owner based on the electric

utility's records; and
(B) The address listed for the property owner in the records of the office

of the county assessor;
(ii) Include the name, address, telephone number, and named point of

contact for the electric utility and, if delivered by a commercial broadband
supplier designated by the electric utility, the name, address, telephone
number, and named point of contact for the designated commercial broadband
supplier;

(iii) Include the recording number, if any, of the electric utility
easement or recorded memorandum of the electric utility easement;

(iv) Include:
(A) A reference to the Broadband Internet Service Infrastructure Act; and
(B) A statement that the electric utility intends to enter into a

broadband facility agreement, within ninety days after the notice is delivered,
for the use of the electric utility easement with the commercial broadband
supplier named in the notice;

(v) Give an estimated time for the start of installation or construction
with regard to any new installation or construction that is to occur in
connection with the broadband facility agreement; and

(vi) Include a statement regarding the statute of limitations for the
property owner to file a claim with respect to the electric utility's exercise
of action.

(3) The terms and conditions of a written electric utility easement apply
to the use of the electric utility easement for commercial broadband facilities
pursuant to a broadband facility agreement. A prohibition on aboveground
electric utility infrastructure contained within a written electric utility
easement constitutes a prohibition on aboveground attached facilities. An
electric utility or its designated commercial broadband supplier shall comply
with any notice requirements contained in a written electric utility easement
held by the electric utility relating to entering the real property subject to
the electric utility easement or commencing any construction or installation on
the real property.

(4) Nothing in this section requires an electric utility to comply with
subdivision (2)(b) of this section in order to take any action or exercise any
rights under an electric utility easement that is already permitted within the
scope of the electric utility easement. An electric utility easement shall be
liberally construed in favor of its use for commercial broadband facilities
pursuant to a broadband facility agreement.

(5) If, within ninety days after a notice pursuant to this section is sent
by an electric utility or a designated commercial broadband supplier acting on
the electric utility's behalf, a property owner submits a written claim for
compensation relating to the use of an electric utility easement in connection
with a broadband facility agreement, then the commercial broadband supplier,
through communications handled by the electric utility, shall be responsible
for the payment of compensation to the property owner for such claim, and the
electric utility shall cooperate with the commercial broadband supplier in
connection with the resolution of the claim.

(6) The electric utility shall not be required to enter into a broadband
facility agreement until one of the following events occurs:

(a) The time period set forth in subsection (5) of this section has
expired without a written claim from property owners of record;

(b) Any written claim for compensation by a property owner pursuant to
this subsection has been resolved by a written instrument that shall be
recorded with the register of deeds of the county where the electric utility
easement is located; or

(c) The statute of limitations set forth in section 5 of this act has
expired.

(7) This section shall not apply to railroad right-of-way or electric
utility easements in or to railroad right-of-way property. Crossings of
railroad rights-of-way by telecommunications carriers are governed by section
86-164.

Sec. 5.  (1)(a) No cause of action against an electric utility or a
commercial broadband supplier concerning the use of an electric utility
easement for commercial broadband facilities pursuant to a broadband facility
agreement may be brought by or on behalf of a property owner more than two
years after the later of:

(i) The operative date of this section; or
(ii) The date of mailing of notice by an electric utility or a designated
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commercial broadband supplier acting on the electric utility's behalf pursuant
to subsection (5) of section 4 of this act.

(b) Subdivision (1)(a) of this section does not apply to a cause of action
based on:

(i) Physical damage to property;
(ii) Injury to natural persons; or
(iii) Breach of the terms and conditions of a written electric easement as

the terms and conditions apply in accordance with subsection (3) of section 4
of this act.

(c) Nothing in this section extends the statute of limitations applicable
to a claim or revives an expired claim.

(2) A cause of action to which subdivision (1)(a) of this section applies
shall not be brought against a commercial broadband supplier for notice
provided by the commercial broadband supplier on behalf of an electric utility
under subdivision (2)(b) of section 4 of this act. Nothing in this subsection
prohibits an electric utility and a commercial broadband supplier from
contracting to allocate liability for notice required under subdivision (2)(b)
of section 4 of this act.

(3) If a property owner brings a trespass claim, inverse condemnation
claim, or any other claim or cause of action to which subdivision (1)(a) of
this section applies for an electric utility's or commercial broadband
supplier's performance of actions described in subdivision (1)(a) or (1)(b) of
section 4 of this act, the following applies to the claim or cause of action:

(a) The measure of damages for all claims or causes of action to which
subdivision (1)(a) of this section applies, taken together, is the fair market
value of the reduction in value of the property owner's interest in the real
property. In determining or providing the fair market value under this
subdivision (a):

(i) The following shall not be used and are not admissible as evidence in
any proceeding:

(A) Profits, fees, or revenue derived from the attached facilities; or
(B) The rental value of the real property interest or the electric utility

easement, including the rental value of any attached facilities or an assembled
broadband corridor; and

(ii) Consideration shall be given to any increase in value to the real
property interest resulting from the availability of commercial broadband
service to the real property underlying the real property interest that arises
from the installation of attached facilities;

(b) The property owner shall make reasonable accommodations for the
electric utility or commercial broadband supplier to perform an appraisal or
inspection of the real property within ninety days following any written
request for an appraisal or inspection. If a property owner fails to make such
accommodations, the electric utility or commercial broadband supplier has no
further liability to the property owner with respect to such claim or cause of
action. The electric utility or commercial broadband supplier shall promptly
provide to the property owner a copy of any appraisal performed pursuant to
this subdivision (b);

(c) Any damages for any claims or causes of action to which subdivision
(1)(a) of this section applies:

(i) Are limited to those damages that existed at the time the electric
utility or commercial broadband supplier first performed the actions; and

(ii) Shall not be deemed to continue, accrue, or accumulate; and
(d) With regard to a claim or cause of action to which subdivision (1)(a)

of this section applies:
(i) A property owner is not entitled to reimbursement from an electric

utility or commercial broadband supplier for the cost of any appraisal,
attorney's fees, or award for special, consequential, indirect, or punitive
damages; and

(ii) For purposes of this subdivision (d), any action or failure to act by
an electric utility or a commercial broadband supplier in furtherance of the
electric utility's or commercial broadband supplier's exercise of action set
forth in subsection (1) of section 4 of this act shall not be deemed negligence
or willful misconduct.

(4) By accepting a damage award for any claim or cause of action to which
subdivision (1)(a) of this section applies, a property owner shall be deemed to
have granted an increase in the scope of the electric utility easement, equal
in duration to the term of the electric utility easement and subject to this
section, to the extent of the property owner's rights in the real property, for
all of the uses of the real property and actions set forth in subsection (1) of
section 4 of this act.

Sec. 6.  (1) In entering into a broadband facility agreement, an electric
utility shall:

(a) Not discriminate among commercial broadband suppliers in offering or
granting rights to install or attach any attached facilities; or

(b) Charge fees that are nondiscriminatory among commercial broadband
suppliers for a substantially similar lease or use of the capacity of attached
facilities owned or controlled by the electric utility, but only to the extent
an electric utility chooses, in its sole discretion, to offer the lease or use
to a particular commercial broadband supplier.

(2) Nothing in this section requires an electric utility to offer or grant
a right to access or use an electric utility easement or to use attached
facilities or electric utility infrastructure owned or controlled by the
electric utility in a manner that would, in the electric utility's sole
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discretion, materially interfere with the electric utility's construction,
maintenance, or use of any electric utility infrastructure for the provision of
electric service.

(3) Nothing in the Broadband Internet Service Infrastructure Act:
(a) Is intended to subject an electric utility to regulation by the

Federal Communications Commission;
(b) Constitutes an exercise of, or an obligation or intention to exercise,

the right of the state under 47 U.S.C. 224 (c), as such section existed on
January 1, 2020, to regulate the rates, terms, and conditions for pole
attachments as defined in 47 U.S.C. 224 (a)(4), as such section existed on
January 1, 2020;

(c) Constitutes a certification, or an obligation or intention to certify,
to the Federal Communications Commission under 47 U.S.C. 224, as such section
existed on January 1, 2020;

(d) Prevents the parties involved from filing a claim or cause of action
in any court of competent jurisdiction for any dispute arising under the
Broadband Internet Service Infrastructure Act; or

(e) In any way affects the authority of electric utilities to enter into
agreements with any party, outside the requirements of the Broadband Internet
Service Infrastructure Act, relating to the use of its easements or electric
system facilities.

Sec. 7.  The Broadband Internet Service Infrastructure Act does not apply
to railroad right-of-way or electric utility easements in or to railroad right-
of-way property. Crossings of railroad rights-of-way by telecommunications
carriers are governed by section 86-164.

Sec. 8.  (1) It is the intent of the Legislature to encourage local and
regional broadband planning and to encourage public-private partnerships to
enhance broadband services in unserved and underserved areas of the state.

(2) The position of state broadband coordinator is created. The position
shall be located in the office of Chief Information Officer. The coordinator
shall:

(a) Encourage each county or region comprising a group of counties to
appoint a broadband coordinator to facilitate broadband planning and
coordination;

(b) Encourage each county or region to work with groups of stakeholders,
which may include, but not be limited to, businesses and industries, community
foundations, local governments, local or regional economic development
organizations, schools, colleges, other educational entities, public libraries,
health care institutions, financial institutions, telecommunications providers,
public power districts, electric cooperatives, nonprofit organizations, and
other interested entities;

(c) Assist such counties, regions, and stakeholders in determining what
broadband assets are available, the areas for improvement, and strategies to
improve broadband availability and use; and

(d) Explore the creation of broadband cooperatives in unserved or
underserved areas of the state.

Sec. 9.  (1) The Public Service Commission shall establish the Nebraska E-
Rate Special Construction Matching Fund Program. Beginning July 1, 2021, the
program shall receive funding from the Nebraska Telecommunications Universal
Service Fund to provide incentives for fiber optic cable to be constructed to
benefit public libraries.

(2) The commission shall establish criteria and priorities for funding by
establishing a support mechanism to deploy fiber optic cable for the benefit of
public library access to E-Rate special construction matching funding.

(3) The commission may use its discretion in determining the amount of
funding required to be contributed by any public library in order to receive
matching funds from the program.

Sec. 10. Section 75-109.01, Reissue Revised Statutes of Nebraska, is
amended to read:

75-109.01 Except as otherwise specifically provided by law, the Public
Service Commission shall have jurisdiction, as prescribed, over the following
subjects:

(1) Common carriers, generally, pursuant to sections 75-101 to 75-158;
(2) Grain pursuant to the Grain Dealer Act and the Grain Warehouse Act and

sections 89-1,104 to 89-1,108;
(3) Manufactured homes and recreational vehicles pursuant to the Uniform

Standard Code for Manufactured Homes and Recreational Vehicles;
(4) Modular housing units pursuant to the Nebraska Uniform Standards for

Modular Housing Units Act;
(5) Motor carrier registration and safety pursuant to sections 75-301 to

75-343, 75-369.03, 75-370, and 75-371;
(6) Pipeline carriers and rights-of-way pursuant to the Major Oil Pipeline

Siting Act, the State Natural Gas Regulation Act, and sections 75-501 to
75-503. If the provisions of Chapter 75 are inconsistent with the provisions of
the Major Oil Pipeline Siting Act, the provisions of the Major Oil Pipeline
Siting Act control;

(7) Railroad carrier safety pursuant to sections 74-918, 74-919, 74-1323,
and 75-401 to 75-430;

(8) Telecommunications carriers pursuant to the Automatic Dialing-
Announcing Devices Act, the Emergency Telephone Communications Systems Act, the
Enhanced Wireless 911 Services Act, the Intrastate Pay-Per-Call Regulation Act,
the Nebraska Telecommunications Regulation Act, the Nebraska Telecommunications
Universal Service Fund Act, the Telecommunications Relay System Act, the

LB992
2020

LB992
2020

-4-



Telephone Consumer Slamming Prevention Act, and sections 86-574 to 86-579
86-580;

(9) Transmission lines and rights-of-way pursuant to sections 70-301 and
75-702 to 75-724;

(10) Water service pursuant to the Water Service Regulation Act; and
(11) Jurisdictional utilities governed by the State Natural Gas Regulation

Act. If the provisions of Chapter 75 are inconsistent with the provisions of
the State Natural Gas Regulation Act, the provisions of the State Natural Gas
Regulation Act control.

Sec. 11. Section 86-127, Reissue Revised Statutes of Nebraska, is amended
to read:

86-127 (1) One of the goals of the federal Telecommunications Act of 1996,
as such act existed on January 1, 2002, is to foster competition among
telephone companies. Section 271 of the federal act (a) establishes specific
incentives, procedures, and requirements for regional Bell operating companies
to offer inter-LATA interexchange service and (b) requires the Public Service
Commission to monitor the competitive performance of a regional Bell operating
company and to consult with the Federal Communications Commission regarding
such activities.

(2) The Nebraska Competitive Telephone Marketplace Fund is created. The
Public Service Commission may accept, and the fund shall consist of, any
voluntary performance payments received from a regional Bell operating company.
The fund shall be used by the commission for expenses related to the monitoring
of compliance with section 271 of the federal act. If money in the fund exceeds
thirty thousand dollars, the commission shall remit such excess money to the
State Treasurer for credit to the Nebraska Telecommunications Universal Service
Internet Enhancement Fund, except that transfers may be made from the Nebraska
Competitive Telephone Marketplace Fund to the General Fund at the direction of
the Legislature. Any money in the Nebraska Competitive Telephone Marketplace
Fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Sec. 12. Section 86-577, Reissue Revised Statutes of Nebraska, is amended
to read:

86-577 (1) For purposes of this section:
(a) Served location means a location receiving, or at the time the lease

is filed with the Public Service Commission able to receive, communications
service at a minimum download speed of twenty-five megabits per second and a
minimum upload speed of three megabits per second or higher speeds, as
determined by the Public Service Commission; and

(b) Unserved location means a location not receiving, and at the time the
lease is filed with the Public Service Commission not able to receive,
communications service at a minimum download speed of twenty-five megabits per
second and a minimum upload speed of three megabits per second or higher
speeds, as determined by the Public Service Commission.

(2) Any agency or political subdivision of the state may lease its dark
fiber if:

(a) (1) The lessee is a certificated telecommunications common carrier or
a permitted telecommunications contract carrier pursuant to section 86-128 or
an Internet service provider;

(b) The lease terms are fair, reasonable, and nondiscriminatory; and
(c) The lease complies with this section.
(3)(a) Before a lease of dark fiber under this section becomes effective,

it shall be filed with the commission which shall expeditiously cause notice of
the lease, including lease rates, to be published.

(b)(i) The lease shall become effective fourteen business days after the
date of the published notice unless a protest is filed with the commission, in
which event the commission shall consider the lease as a contested matter and
consider the contested lease according to the commission's rules of procedure.

(ii) If the allocation of served location and unserved location in the
lease is contested, the commission shall determine such allocation under the
lease as a contested matter and consider the contested lease according to the
commission's rules of procedure.

(4) For the lease of dark fiber:
(a) The commission shall establish a safe harbor range of market rates for

all dark fiber leases using a competitive price determination comparison. When
conducting a competitive price determination comparison, the commission, in its
discretion, shall use rate schedules, interconnection agreements, or other
documents within its regulatory oversight and shall gather other market rate
information as deemed necessary. If a lease utilizes rates within the safe
harbor range, such rates shall be deemed approved. Any other term of the lease
may be contested pursuant to subdivision (3)(b) of this section; and

(b) Fifty percent of the profit earned by the agency or political
subdivision under a lease of dark fiber leased to serve a served location shall
be remitted to the State Treasurer for credit to the Nebraska
Telecommunications Universal Service Fund. For purposes of this subdivision,
profit earned by the agency or political subdivision means the lease price less
the cost of infrastructure deployment. This subdivision does not apply to a
lease or portion of a lease of dark fiber leased to exclusively serve unserved
locations.

(2) The lease price and profit distribution is approved by the Public
Service Commission as follows:

(a) The commission shall not approve any lease price which is less than
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the market rate for leasing such fiber as determined by the commission. The
market rate is the price associated with similar unbundled network elements
that may be available from the incumbent local exchange carrier or the price of
any other private entity leasing dark fiber optic facilities serving the same
or similar territory where the leased equipment is located. Before entering
into a lease, each agency or political subdivision shall file a request with
the commission for a competitive price comparison to determine the market rate.
When conducting a competitive price comparison, the commission in its
discretion shall use rate schedules, interconnection agreements, or other
documents within its regulatory oversight and shall gather other market rate
information as deemed necessary;

(b) The commission shall not approve any lease price which is agreed upon
by the agency or political subdivision and the lessee unless the lease requires
that the agency or political subdivision be solely responsible for the
maintenance of its dark fiber and that the lessee be responsible, on a pro rata
basis, for any such maintenance costs; and

(c) The commission shall not approve any lease unless fifty percent of the
profit earned by the agency or political subdivision under the lease is
remitted to the Nebraska Internet Enhancement Fund. Profit earned by the agency
or political subdivision is the lease price less the cost of infrastructure
overbuilding. Before entering into a lease, each agency or political
subdivision shall file a request with the commission to determine the cost of
overbuilding its fiber optic infrastructure. For purposes of this subdivision,
cost of infrastructure overbuilding means the cost of each leased optic fiber,
including the cost, on a pro rata basis, associated with the agency's or
political subdivision's installation of such fiber;

(3) Any interconnection agreement subject to section 86-122 is approved by
the commission; and

(5) (4) The lessee shall make makes every reasonable effort to activate
the maximum amount of the leased fiber as is possible, within one year after
entering into the lease, unless good cause is shown.

Sec. 13. Section 86-579, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

86-579 The Nebraska Internet Enhancement Fund is created. The fund shall
be used to provide financial assistance to install and deliver broadband or
other advanced telecommunications infrastructure and service throughout the
state. It is the intent of the Legislature that two hundred fifty thousand
dollars shall be appropriated to the fund to be used for startup costs and seed
money for FY2001-02. The Public Service Commission may receive gifts,
contributions, property, and equipment from public and private sources for
purposes of the fund. The fund shall consist of money appropriated by the
Legislature, any money transferred pursuant to section 86-127, and gifts,
grants, or bequests from any source, including money remitted to the fund
pursuant to section 86-577 and any other federal, state, public, and private
sources. Money in the fund shall be distributed by the commission pursuant to
section 86-580. Transfers from the fund to the General Fund may be made at the
direction of the Legislature. Any money in the Nebraska Internet Enhancement
Fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act. The fund terminates on June 30, 2021, and the State Treasurer
shall transfer any unencumbered money in the fund on such date to the Nebraska
Telecommunications Universal Service Fund.

The State Treasurer shall transfer one hundred thousand dollars from the
Nebraska Internet Enhancement Fund to the General Fund on or before July 15,
2003.

The State Treasurer shall transfer fifty thousand dollars from the
Nebraska Internet Enhancement Fund to the Rural Broadband Task Force Fund on or
before July 15, 2018.

Sec. 14. Section 86-1102, Revised Statutes Cumulative Supplement, 2018, is
amended to read:

86-1102 (1) The Rural Broadband Task Force is hereby created. Task force
members shall include the chairperson of the Transportation and
Telecommunications Committee of the Legislature and a member of the Legislature
selected by the Executive Board of the Legislative Council who shall both serve
as nonvoting, ex officio members, a member of the Public Service Commission who
shall be selected by the chairperson of such commission, the chairperson of the
Nebraska Information Technology Commission or his or her designee who shall act
as chairperson of the task force, the Director of Economic Development or his
or her designee, the Director of Agriculture or his or her designee, and the
following members to be appointed by the Governor: A representative of the
agribusiness community, a representative of the Nebraska business community, a
representative of the regulated wireline telecommunications industry, a
representative of the wireless telecommunications industry, a representative of
the public power industry, a representative of health care providers, a
representative of Nebraska postsecondary educational institutions, and a
representative of rural schools offering kindergarten through grade twelve. The
members appointed by the Governor shall serve for a term of two years and may
be reappointed.

(2) The task force may appoint advisory groups to assist the task force in
providing technical expertise and advice on any issue. The advisory groups may
be composed of representatives of stakeholder groups which may include, but not
necessarily be limited to, representatives from small and large wireline
companies, wireless companies, public power districts, electric cooperative
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corporations, cable television companies, Internet service providers, low-
income telecommunications and electric utility customers, health care
providers, and representatives of educational sectors. No compensation or
expense reimbursement shall be provided to any member of any advisory group
appointed by the task force.

(3) The Nebraska Information Technology Commission shall provide staff
assistance to the task force in consultation with staff from the Public Service
Commission and other interested parties. The task force may hire consultants to
assist in carrying out its duties. The task force shall review issues relating
to availability, adoption, and affordability of broadband services in rural
areas of Nebraska. In particular, the task force shall:

(a) Determine how Nebraska rural areas compare to neighboring states and
the rest of the nation in average download and upload speeds and in
subscription rates to higher speed tiers, when available;

(b) Examine the role of the Nebraska Telecommunications Universal Service
Fund in bringing comparable and affordable broadband services to rural
residents and any effect of the fund in deterring or delaying capital
formation, broadband competition, and broadband deployment;

(c) Review the feasibility of alternative technologies and providers in
accelerating access to faster and more reliable broadband service for rural
residents;

(d) Examine alternatives for deployment of broadband services to areas
that remain unserved or underserved, such as reverse auction programs described
in section 86-330, public-private partnerships, funding for competitive
deployment, and other measures, and make recommendations to the Public Service
Commission to encourage deployment in such areas;

(e) Recommend state policies to effectively utilize state universal
service fund dollars to leverage federal universal service fund support and
other federal funding;

(f) Make recommendations to the Governor and Legislature as to the most
effective and efficient ways that federal broadband rural infrastructure funds
received after July 1, 2018, should be expended if such funds become available;
and

(g) Determine other issues that may be pertinent to the purpose of the
task force.

(4) Task force members shall serve on the task force without compensation
but shall be entitled to receive reimbursement for any actual expenses incurred
for such service as provided in sections 81-1174 to 81-1177.

(5) The task force shall meet at the call of the chairperson and shall
present its findings in a report to the Executive Board of the Legislative
Council no later than November 1, 2019, and by November 1 every odd-numbered
year thereafter. The report shall be submitted electronically.

(6) For purposes of this section, broadband services means high-speed
telecommunications capability at a minimum download speed of twenty-five
megabits per second and a minimum upload speed of three megabits per second,
and that enables users to originate and receive high-quality voice, data, and
video telecommunications using any technology.

Sec. 15.  Section 8 of this act becomes operative on July 1, 2022. The
other sections of this act become operative on their effective date.

Sec. 16.  Original sections 75-109.01, 86-127, and 86-577, Reissue Revised
Statutes of Nebraska, and sections 86-579 and 86-1102, Revised Statutes
Cumulative Supplement, 2018, are repealed.

Sec. 17.  The following section is outright repealed: Section 86-580,
Reissue Revised Statutes of Nebraska.
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Legal Developments
Following the Council’s determina-

tion that a project is feasible, the util-
ity must file a written plan and appli-
cation for Commission approval of the 
plan and its associated cost recovery. 
The Act defines what will be included 
in the plan and application.

The utility must publish the “antici-
pated monthly and yearly electric rate 
increase, if any, and actual rates under 
the proposal, by average percentage 
and dollar amount for customers with-
in a class of service [...]” in each coun-
ty where service is provided. If there is 
no opposition, a Commission hearing 
can be waived. The Commission will 
approve the plan and allow expedited 
cost recovery if the expenditures and 
rate requirements are “just, reasonable, 
not contrary to the public interest and 
will allow for the provision and main-
tenance of adequate, efficient, safe, 
reliable and reasonably priced mid-
dle-mile fiber broadband service.”

If approved, utilities may own, man-
age, control, or lease any broadband 
capacity for the provision of broadband 
services, either directly or indirectly 
through an affiliate or subsidiary. Utili-
ties may also provide “access points” 
outside the utility’s “power supply 
zone” to connect the utility’s broad-
band system to any “non-governmental 
Internet service provider’s or other 
third party’s system.”

EDITOR’S NOTE: If you have questions or 
comments, please contact Jessica Healy, 
NRECA Assistant General Counsel, at 
703-907-5846 or jessica.healy@nreca.coop.

easements for broadband purposes, 
and requiring the state public service 
commission (Commission) to approve 
a written broadband plan (Act). 2020 
W.V. HB 4619.

The Act states that an electric coop-
erative may use its distribution sys-
tem, poles, or easements “to provide 
for critical infrastructure, which may 
include the construction or operation, 
or both, of a broadband infrastructure 
project consisting of middle-mile or 
last-mile services, or both.”

Under the Act, the Commission and 
the state’s Broadband Enhancement 
Council (Council) “shall assist” util-
ities in preparing a feasibility study 
regarding constructing and operat-
ing a middle-mile broadband infra-
structure expansion project within the 
utility’s distribution system. The Act 
defines what a feasibility study will 
evaluate, including any regulatory and 
legal barriers to the project and pro-
posed legislation to address the bar-
riers. The study will also include the 
“anticipated level of rate adjustment 
necessary” for the utility to recover 
project costs, among other things. 

Feasibility studies will be posted to 
the Council’s website for seven days to 
allow public written comments. The 
Council will identify one or more last-
mile broadband providers that could 
lease the middle-mile capacity created 
by the proposed project pursuant to 
terms and conditions set by the Council.

was placed underground along the 
same or substantially similar location of 
existing underground electric facilities.

In an Action, the cooperative is not 
liable unless the plaintiff establishes that 
one of the following applies to a Facility 
installed on the cooperative’s existing 
easement: (1) the Facility was installed 
outside the geographic bounds of the 
express or prescriptive easement grant-
ed or obtained; (2) the Facility’s purpose 
and use are expressly and specifically 
prohibited by the easement; or (3) the 
Facility unreasonably or materially 
increases the burden on the land.

Any damages “must be determined 
by actual diminution of value of the 
property subject to the easement and 
directly related to the installation of the 
additional facility” but, damages 
awarded must not exceed $3.00 per lin-
ear foot. Evidence of electric cooperative 
revenue from services using the Facility 
is inadmissible for proving damages. 

EDITOR’S NOTE: If you have questions or 
comments, please contact Jessica Healy, 
NRECA Assistant General Counsel, at 
703-907-5846 or jessica.healy@nreca.coop.

Broadband Permitted Over 
Electric Easements
West Virginia permits electric 
cooperatives to use electric line 
easements for broadband; requires 
commission approval of plan—State 
Statute; Telecommunications

On March 25, 2020, West Virginia Gov-
ernor Jim Justice approved an act per-
mitting electric cooperatives to use 
their distribution systems and electric 



Legal Reporting Service — The Trusted Resource10

Legal Developments
“powers” to include constructing, 
operating, maintaining, leasing, and 
licensing fiber optic cables and other 
facilities to provide broadband service 
by using the cooperative’s easements 
and other property rights, including 
electric easements.

If a cooperative uses an existing 
electric easement to provide broad-
band service, the cooperative must 
provide notice of the expanded use to 
the owner of the underlying proper-
ty. Notice may be sent by mail, print-
ed in an electric bill insert, or “other 
commonly used publication or com-
munication channels employed by the 
cooperative.”

Written notice is also required if the 
cooperative must excavate to install 
fiber optic cable or other underground 
facilities to provide broadband service, 
and if the easement does not already 
include authorization to excavate. The 
Act includes specific notice require-
ments for excavations. 

If the expanded use of an elec-
tric easement reduces the fair mar-
ket value of the underlying proper-
ty, the property owner is entitled to 
“just compensation.” The Act requires 
a property owner to file an action in 
state court within 18 months of receiv-
ing the cooperative’s notice or the 
expanded use “is deemed fully vested 
in the cooperative and its affiliate” and 
“runs with the land.”

Just compensation is based on dimi-
nution in value which is “the differ-
ence between the fair market value of 
the entire parcel immediately before 
the expanded use and the fair market 
value of the entire parcel immediately 
after the expanded use.” Evidence of 
revenues or profits from, or the rental 

EDITOR’S NOTE: Readers should review 
the Rule for other aspects that may 
impact electric cooperatives. If you have 
questions or comments, please contact 
Janelle Lemen, NRECA Regulatory 
Issues Director—Environmental Issues, 
Government Relations, at 703-907-5790, 
janelle.lemen@nreca.coop or Nick Pas-
cale, NRECA Assistant General Counsel, 
Office of General Counsel, at 703-907-
5557, nicholas.pascale@nreca.coop.

Broadband Permitted Over 
Electric Easements
Arizona permits electric cooperatives 
to use electric easements for 
broadband; prohibits class actions—
State Statute; Telecommunications

On June 5, 2020, Arizona Governor 
Doug Ducey approved an act permit-
ting electric distribution and gener-
ation and transmission cooperatives 
to provide retail broadband service 
directly or indirectly through an affil-
iated entity (Act). 2020 Ariz. Sess. 
Laws 84. 

The Act amends the statutory pro-
vision addressing a cooperative’s 
“purpose” to include providing broad-
band service to areas where the coop-
erative provides electric energy ser-
vices, directly or through an “affiliate.” 
Affiliate is defined as a person or enti-
ty that directly or indirectly controls, 
is controlled by, or is under common 
control with another person or entity.

The Act amends the statutory pro-
vision addressing a cooperative’s 

ard trees, to enhance electric reliability, 
promote public safety, and avoid fire 
hazards.”

The Rule also addresses “emergen-
cy vegetation management” which 
includes, by definition, “unplanned 
pruning or removal of hazard trees on 
abutting [NFS] lands that have con-
tacted or present an imminent dan-
ger of contacting the powerline facil-
ity to avoid the disruption of electric 
service or to eliminate an immediate 
fire or safety hazard.” The Rule pro-
vides that emergency vegetation man-
agement does not require prior written 
approval from the authorized [NFS] 
officer. However, “[t]he owner or oper-
ator shall notify the authorized [NFS] 
officer in writing of the location and 
quantity of the emergency vegetation 
management within 24 hours of initi-
ating the response […].” 

The Rule also provides that “strict 
liability in tort may not be imposed 
on an owner or operator for injury or 
damages resulting from the [Agency] 
unreasonably withholding or delay-
ing approval of an operating plan or 
agreement or unreasonably failing to 
adhere to an applicable schedule in 
an approved operating plan or agree-
ment.” Additionally, the Rule provides 
that “for 10 years from March 23, 2018, 
strict liability in tort for injury or dam-
ages resulting from activities conduct-
ed by an owner or operator under an 
approved agreement may not exceed 
$500,000 per incident.” 
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31, 2020, and grants for secondary 
applications were distributed by 
August 14, 2020.

Cooperatives that received funding 
are not required to provide broadband 
to their entire electric service territory. 
Funding recipients must file monthly 
project status reports with Staff. Staff 
may conduct field audits and other 
reviews and set additional reporting 
requirements. 

Grants must be spent no later than 
December 30, 2020 or a later date as 
specified in any guidance, rules, regu-
lations, or other criteria related to the 
federal Coronavirus Relief Fund estab-
lished in Section 5001 of the Coronavi-
rus Aid, Relief, and Economic Security 
(CARES) Act. Staff will also ensure the 
funding is spent in compliance with 
the Act and the CARES Act.

The Act also created a “Covid-19 
Broadband Provider Grant Pro-
gram Fund” for the same purposes, 
but which provided grants to entities 
authorized to provide broadband ser-
vice in the state, but that are not elec-
tric cooperatives or affiliates of electric 
cooperatives.

Broadband service is defined as 
“the provision of or connectivity to a 
high-speed, high-capacity transmis-
sion medium that can carry signals 
from or to multiple sources at a rate 
not less than one hundred (100) mega-
bits per second in the downstream 
direction and not less than one hun-
dred (100) megabits per second in the 
upstream direction.”

EDITOR’S NOTE: If you have questions 
or comments, please contact Jessica 
Healy, NRECA Assistant General Coun-
sel, Office of General Counsel, at 703-
907-5846 or jessica.healy@nreca.coop.

with “immediately” expanding broad-
band access in unserved and under-
served areas in Mississippi. 2020 Miss. 
S.B. 3046. 

The Act notes that the ongoing 
COVID-19 pandemic has created  
“significant challenges” for education, 
health care, and other services, and an 
“immediate increased need for reliable 
internet service.”

Electric cooperatives were able to 
apply for funding “for the purpose of 
the electric cooperative immediately 
installing broadband fiber on its elec-
tric delivery system and thereby facili-
tating the provision of broadband ser-
vices by [the cooperative’s] broadband 
affiliate or an unaffiliated broadband 
provider.”

Mississippi Public Utilities staff 
(Staff) were authorized to determine 
which areas were unserved and under-
served based on the latest publicly 
available Federal Communications 
Commission broadband data.

Electric cooperatives or broad-
band providers requesting information 
regarding unserved or underserved 
areas were limited to a total of three 
counties per cooperative or provider. 

Funding applicants were required 
to commit to match each dollar of 
grant funding with nongrant dol-
lars. Universal Service Fund, Connect 
America Fund, or other state or federal 
program grants for broadband expan-
sion could not be used for the required 
matching funds. Primary applications 
were limited to a total of $6,000,000. 
Secondary applications were permit-
ted. Application requirements were 
described in the Act. 

Approved grants for primary 
applications were distributed by July 

value of, the cooperative’s communi-
cations corridor is not admissible in 
determining fair market value. Upon 
payment of just compensation, the 
expanded use is deemed fully vested 
in the cooperative and its affiliate and 
runs with the land.

The Act prohibits class actions 
against a cooperative or its affiliate, 
including claims of trespass, inverse 
condemnation, and similar causes of 
action for just compensation based on 
a claim of expanded use for broad-
band service.

A cooperative or affiliate may reach 
an agreement with a property owner 
to waive a claim for just compensation 
or acquire the right to use the property 
for broadband service by other  
lawful means.

Broadband service is defined as a 
download rate of at least 25 megabits 
per second and an upload rate of at 
least three megabits per second.

EDITOR’S NOTE: If you have questions 
or comments, please contact Jessica 
Healy, NRECA Assistant General Coun-
sel, Office of General Counsel, at 703-
907-5846 or jessica.healy@nreca.coop.

State Provides Cooperative 
Broadband Funding
Mississippi establishes grant 
program to fund electric cooperative 
broadband projects—COVID-19; State 
Statute; Telecommunications

On July 9, 2020, Mississippi Gover-
nor Tate Reeves approved the “Missis-
sippi Electric Cooperatives Broadband 
COVID-19 Act” (Act) which created a 
grant fund program to assist electric 
cooperatives and broadband providers 
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