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   Thursday – September 22, 2022 

8:00 – 8:05  Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP 
 Introduction and Welcome 
  
8:05 – 9:30 Dave Lock, Grand Canyon State Electric Cooperative Association 

Integration of Renewable Energy in Arizona 
  
9:30-9:45 Break 
  
9:45-11:00  Chad Richter, JACKSON LEWIS 

Employment Law Update 
  
11:00-12:00 Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP 

Broadband As It Relates to PPD Easements  
Lessons Learned About Public Records Requests from  
  USA Today v. University of Nebraska 
Best Practices for Social Media Records Retention 

  
12:00 – 1:15  Lunch and Luncheon Speaker 

Senator Mike Hilgers, Speaker of Nebraska Legislature 
  
1:15- 2:15 Joshua Fershée, Creighton University School of Law 

Evolving Environmental Sustainability 
  
2:15-2:30 Break 
  
2:30-3:30 Mike Degan, KUTAK ROCK LLP 

Revisiting Force Majeure: Best Management Practices Post-Covid 
  
3:30-4:00 Ellen Kreifels, BLANKENAU WILMOTH JARECKE LLP 

Chapter 70 Proposed Revisions 
  
4:00-5:00 Dave Jarecke, BLANKENAU WILMOTH JARECKE LLP 

Case Law Review 
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Grand Canyon State Electric Cooperative Association

Dave Lock, CEO
September 22, 2022

Integration of Renewable Energy
In Arizona

NREA Legal Seminar
Lincoln, Nebraska

Grand Canyon State 
Electric Cooperative 
Association

•Advocacy
•Comms.
•Prof. Dev.
•Training
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Team!

Arizona Electric Power 
Cooperative

Duncan Valley Electric 
Cooperative

Graham County Electric 
Cooperative

Mohave Electric Cooperative

Navopache Electric Cooperative

Sulphur Springs Valley Electric 
Cooperative

Trico Electric Cooperative
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AZ Co-op Stats
• Serve about 500,000 members

• Employ more than 800 Arizonans

• Pay local/state property taxes = $12 
million

• Own and operate 13,077 miles of 
distribution lines; 800 miles of 
transmission lines

• Plant value = $1.5 billion

Co-op Service Territories 

• Serve 9.8 customers per mile
• Compared to 31.6 in urban areas

• Earn $15,000 of revenue per line 
mile

• Compared to $75,000 for other utilities

• Household incomes in rural Arizona 
16% lower than state average

5
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Co-op Rates

Rates are a bit higher

Residential 13.2 cents; 12.4 cents

Commercial 11.3 cents; 10.3 cents

Industrial 6.8 cents; 6.3 cents

AZ Co-Op Generation

 -
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 2,000,000
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 3,500,000

2013 2014 2015 2016 2017 2018 2019 2020 2021

MWh Generation 
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AZ Co-Op Transmission

• 900 miles of transmission
• 36 substations
• 30 telecom towers and fiber

ACES
Western Regional 
Trading Center

Economy Purchases

Excess Generation Sales

Risk Analysis

Financial Hedging

9
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AZ Policy Players

• AZ Legislature
• AZ Corp. Comm
• Co-ops

ACC

• Full rate authority
• More than dabble in policy
• The bane of our existence

11
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Legislature

• Friendly--helpful
• Passed 3 bills in past 3 years 

with bipartisan support

Co-ops

• Partial requirements 
contracts

• A lot of solar potential
• Utility and member

• Member interest

13
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Policies -- ACC

Policies -- ACC
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Policies -- ACC

Policies -- ACC
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Policies -- Legislature

Co-op Activity • Partial requirements contacts

• Participating in numerous stand-alone and joint ventures

• Collectively 150 MW of installed solar capacity

19
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Co-op Activity
• 80 MW utility scale solar by 2023

• 95 MW/340 MWh Storage by 2023

• G/T RFP will net an additional 25-200 MW of renewable 
resources – 2025/2026

Challenges • ACC approval of 
natural gas for 
firming

• Dwindling hydro
• Wobbly/expensive 

regional market
• Supply chain?

21
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Questions
Dave Lock

dlock@gcseca.coop
602.286.6925
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Jackson Lewis P.C.© 2022 Jackson Lewis P.C.

2022 Employment Law Update
NREA

Chad Richter
September 22, 2022

National Legal Updates

Jackson Lewis P.C. 2

1

2



Employment Law Update 9/22/2022

Richter, Chad 2

Jackson Lewis P.C.
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Dobbs v. Jackson 
Women’s Health & Post-

Roe Developments

Jackson Lewis P.C.

• Supreme Court Overturned Roe v. Wade and 
Planned Parenthood of Southeastern 
Pennsylvania v. Casey.

• States now have freedom to move forward to 
enact legislation to restrict individual abortion 
rights and third parties who assist individuals 
who seek abortions.

• Has both leave and employee benefit 
implications.

• Some laws may affect employers and put 
them at risk of violating state law if they 
implement policies to assist employees 
seeking an abortion or even continue to cover 
abortions under group health plans.

• Some employers have changed their policies 
to subsidize or cover all travel for employees 
in restrictive states to seek abortion-related 
care out of state.

• Landscape may change depending on federal 
legislation seeking to codify abortion rights 
into law.

Jackson Lewis P.C.

Federal Ban on Arbitration 
Clauses For Sexual 
Harassment & Assault

4

• The Ending Forced Arbitration of Sexual 
Assault and Sexual Harassment Act of 2021 
amends the Federal Arbitration Act (FAA).

• Employees who are parties to arbitration 
agreements with their employers now have the 
option of bringing their claims of sexual assault 
or sexual harassment in arbitration or court.

• Act defines “sexual assault dispute” as “a 
dispute involving nonconsensual sexual act, or 
sexual contract” and “sexual harassment 
dispute” as a “dispute relating to conduct that is 
alleged to constitute sexual harassment…”

3
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Jackson Lewis P.C.

What do Employers Need to 
Know?

Jackson Lewis P.C.

• The Act applies only to “a case that 
is filed under Federal, Tribal, or 
State law and relates to the sexual 
assault and sexual harassment 
claims.” This means that otherwise 
valid arbitration agreements remain 
valid and enforceable with respect 
to other types of claims.

• Applies to invalidate arbitration 
agreements and class or collective 
action waivers with respect to 
sexual assault and sexual 
harassment claims arising or 
accruing after the date of the Act’s 
enactment. Regardless of the date 
of the agreement at issue, the Act 
does not affect claims that arose or 
accrued before the Act’s 
enactment.

5

Jackson Lewis P.C.

EEOC Updates
• Use of Algorithms and Artificial Intelligence to Assess Job Applicants

• Three ways an algorithmic decision-making tool can violate ADA:
• Lack of reasonable accommodation to be rated fairly and accurately by the tool.
• Disabled individual is screened out intentionally or unintentionally, through able to do job with reasonable 

accommodation.
• Violates restrictions on disability related inquiries or medical examinations.

• Employers cannot avoid liability because tools are designed or administered by another entity

• Caregiver Guidance
• Caregivers are not a protected group
• Unlawful disparate treatment arises where individual with caregiving responsibilities is subjected to discrimination based 

on protected characteristic (Title VII) or association with an individual with a disability (ADA).

• Updated Religious Exemption Guidance
• Employers may ask employees to explain how their religious beliefs conflict with COVID-19 vaccine requirements
• “Undue hardship” evaluation for religious accommodations is different from the evaluation under the ADA. 
• Reduction in pay or loss of benefits is not a reasonable accommodation if there are alternative accommodations

6

5

6



Employment Law Update 9/22/2022

Richter, Chad 4

Jackson Lewis P.C.

EEOC’s Focus for Fiscal Year 2023

Racial justice and systemic 
discrimination on all 

protected bases

• Renewed attention to 
tackling systemic 
employment 
discrimination in all forms 
and on all bases -
including but certainly not 
limited to unlawful 
harassment.

Pay Equity

• Women working full-time 
make only 82 cents to the 
dollar when compared to 
white non-Hispanic males, 
and the gap is even wider 
for women of color, 
Native American and 
indigenous women, 
immigrants and workers 
with disabilities.

The civil rights impact of 
the COVID-19 pandemic 

• COVID-19 and its 
economic fallout have 
disproportionately 
impacted people of color, 
women, older workers, 
individuals with 
disabilities, and other 
vulnerable workers.

Jackson Lewis P.C.

From the Courts

• 7th Circuit: EEOC v. Wal-Mart Stores East, LP (7th Circuit 2022) – (Upholding 
temporary light duty policy) 

• 11th Circuit: Lapham v. Walgreen Co., (11th Circuit 2022) (Proper causation 
standard needed to prove FMLA retaliation)

• 4th Circuit: Williams v. Kincaid (4th Cir. August 16, 2022) (Gender dysphoria is 
not excluded from the broad definition of “disability” protected under the ADA)

• California Court of Appeals & 9th Circuit Court of Appeals: Websites are not 
“public accommodations” covered by Title III of the ADA) 

• 5th Circuit: Hamilton v. Dallas County (5th Cir. August 3, 2022) (Whether 
adverse employment actions under Title VII only include ultimate employment 
decisions)

8
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Jackson Lewis P.C.
9

• Equal Pay Act was enacted by Congress in 1963, one year earlier than Title 
VII of the Civil Rights Act of 1964 – prohibits employers from discriminating 
between employees on the basis of sex. 

• EEOC has identified equal pay as one of the six enforcement priorities in its 
Strategic Enforcement Plan. 

• Equal Pay at the state level. In May, Mississippi became the last state to enact 
equal pay legislation. 

• State equal pay laws differ from the federal EPA in significant ways 
• Some allow employees to be compared even if they do not work in the same establishment or 

geographic region
• Affirmative defenses available to defendants

Equal Pay and Transparency 

Jackson Lewis P.C.

Other state Equal Pay and Transparency 
legislation: 
• Salary History Bans – generally prohibit or limit 

employers’ ability to gather information about a 
candidate’s past salary and/or use that 
information when making comp decisions

• Pay Transparency legislation – generally 
require employers to submit reports of 
demographic and pay data about their 
workforce to state agencies. Some also require 
disclosure in any job postings.

Equal Pay and 
Transparency

10
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Pay Equity Laws

Timeline

Equal Pay Act 
(1963)

Title VII 
(1964)

2016

Jackson Lewis P.C.

Pay Equity Laws

Timeline

12

Equal Pay Act 
(1963)

Title VII 
(1964)

California (2016)

New York (2016)

Massachusetts 
(2018)

California 
(2017)

New Jersey 
(2018)

Colorado (2019)

Rhode Island 
(2021)

Nevada (2021)

Connecticut 
(2021)

Maryland (2020)

Illinois 
(2021)

California 
(2020)

Washington 
(2019)

Illinois (2019)

Maryland (2016)

Washington (2018)

Oregon 
(2019)Nebraska 

(1969)
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Jackson Lewis P.C.

Common State Laws
1. Expand Comparator Groups

2. Limit Permissible Pay Explainers
3. Prohibit Inquiries into Salary History

4. Prohibit Pay Secrecy Policies

Laws Gaining Steam
5. Require Pay 
Transparency

Emerging Trend?
6. Require Opportunity 

Transparency
7. Require Reporting to 

Government

Pay Equity Laws

State Laws

13

Enhanced Enforcement

Prevent Employer Unfair Bargaining

Passive Pay Transparency

Jackson Lewis P.C.

Common State Laws
1. Expand Comparator Groups

2. Limit Permissible Pay Explainers
3. Prohibit Inquiries into Salary History

4. Prohibit Pay Secrecy Policies

Laws Gaining Steam
5. Require Pay Transparency

Emerging Trend?
6. Require Opportunity 

Transparency
7. Require Reporting to 

Government

Pay Equity Laws

State Laws

14

Active Pay Transparency

13
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Jackson Lewis P.C.

Common State Laws
1. Expand Comparator Groups

2. Limit Permissible Pay Explainers
3. Prohibit Inquiries into Salary History

4. Prohibit Pay Secrecy Policies

Laws Gaining Steam
5. Require Pay Transparency

Emerging Trend?
6. Require Opportunity Transparency
7. Require Reporting to Government

Pay Equity Laws

State Laws

15

Jackson Lewis P.C.
16

Pay Transparency Framework

Least Aggressive
California
Maryland

Washington

More Aggressive
Nevada

Rhode Island

Most Aggressive
New York City
Connecticut

Colorado

15
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Least Aggressive

Must disclose pay to applicants Must disclose pay to employees

California

Must provide the pay scale (salary or 
hourly wage range) for a position 
after an initial interview with the 
employer, if requested.

Maryland Must provide wage range for job 
applied for, if requested.

Washington
Must provide the minimum starting 
salary or wage for the position after 
offer is made, if requested.

Must provide the salary range for the 
new position after the employee is 
offered a transfer or promotion, if 
requested. 

17

Jackson Lewis P.C.
18

Must disclose pay to applicants Must disclose pay to employees

Nevada
Must proactively provide the 
wage or salary range or rate to 
applicants who have completed 
an interview.

Must provide the wage or salary range or 
rate to employees who:
(1) Applied for promotion or transfer, 
(2) Completed an interview or has been 
offered the promotion or transfer, and
(3) Request the wage rate or range.

Rhode 
Island

Must provide the wage range for 
the position for which the 
applicant is applying, if 
requested.

Should provide a wage range for 
the position the applicant is 
applying for prior to discussing 
compensation.

Must provide an employee the wage range 
for the employee’s position both: 
(1) At the time of hire and
(2) When the employee moves into a new 
position. 

Must provide wage range for employee's 
position during the course of employment, 
if requested. 

More Aggressive

17
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Jackson Lewis P.C.

Most Aggressive

Must disclose pay to applicants Must disclose pay to employees

New York 
City

It shall be an unlawful discriminatory 
practice for an employment agency, 
employer, employee or agent thereof to 
advertise a job, promotion or transfer 
opportunity without stating the minimum 
and maximum salary for such position in 
such advertisement. In stating the 
minimum and maximum salary for a 
position, the range may extend from the 
lowest to the highest salary the employer 
in good faith believes at the time of the 
posting it would pay for the advertised 
job, promotion or transfer opportunity.

19

Jackson Lewis P.C.
20

Most Aggressive
Must disclose pay to applicants Must disclose pay to employees

Connecticut

Must provide the wage range for a position for 
which the applicant is applying upon the 
earliest of:

(1) The applicant’s request, or 
(2) Prior to or at the time the applicant is made 
an offer of compensation.

Must provide the wage range for the employee’s 
position upon: 
(1) The hiring of the employee, 
(2) A change in the employee’s position, or
(3) The employee’s first request for a wage 
range.

Colorado

Job postings must include: 

(1) Wage rate or range, 
(2) General description of other compensation, 
and 
(3) General description of benefits offered for the 
role.

Salary-transparency rules apply to all remote job 
openings, so long as the hiring company, 
regardless of where they are headquartered, has 
at least one staff member in the state. 

Must provide written notice to all Colorado 
employees of all “promotional opportunities” 
(including all hires, job title changes, and 
material changes duties, authorities, or 
opportunities) before a decision on who will fill 
the role is made. Notice must include pay and 
benefits.

19
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Jackson Lewis P.C.

Other Notable EEO Developments

• CROWN Act legislation: 18 states have now passed legislation in the past 
three years

• More than 40% of the US population now lives in states that ban discrimination against 
hairstyles and textures historically affiliated with race (not including a few dozen cities 
and counties with local versions of this type of legislation)

• Takeaway: Review Dress code policies and train front-line managers who are making 
hiring, firing and discipline decisions 

• EEOC and DOJ release expectations on Employer’s use of Technology, AI 
for Employment Decisions

• May 12, 2022 – EEOC released a technical assistance document about technology and 
disability discrimination. 

• While they do not create new or different legal obligations for employers, they do 
provide insight on how these agencies view AI at work. 

21

Jackson Lewis P.C.

Wage and Hour Watch 

21
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Jackson Lewis P.C.
23

• Non-Exempt Employees working remotely –
Key Compliance Areas: (1) what constitutes 
work remotely; (2) expense reimbursement; (3) 
wandering worker

• Wage Disclosures – State Law Requirements 
Increase (requirements to include in job 
postings)

• Helix Energy Solutions v. Hewitt – likely to 
resolve Circuit Split on whether daily rate 
supervisors are entitled to OT under the FLSA

• COVID hazard pay claims on the rise in 
overtime cases – virus pay boosts included in 
Regular Rate

• Recent Wage and Hour Decisions 
– Hand-washing determined non-compensable 

Jackson Lewis P.C.

MULTI-STATE LAW UPDATES

23
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Ban the Box
• Prevents or limits affected employers (public and private) from asking job 

applicants about their criminal history on the initial job application

• Does not prevent criminal background checks in the hiring process

• Intended to prevent ex-offenders from being automatically disqualified for 
employment based on “The Box” and to provide consideration based upon 
individual merit

Jackson Lewis P.C.

JURISDICTIONS ENACTING BAN THE BOX LEGISLATION
After Initial 
Employment 
Application
• Connecticut
• Massachusetts (or 

during “interview 
stage of the hiring 
process”)

• New Jersey
• New Mexico (and 

upon discussion of 
employment with 
applicant)

Once Applicant 
is Deemed 
Qualified for 
Position 
• Maine (or during 

interview)
• Vermont (or during 

interview)
• Washington

After Applicant 
Has Been 
Notified of an 
Interview
• Illinois (or if no 

interview, then after 
conditional 
employment offer)

• Minnesota (or if no 
interview, then after 
conditional 
employment offer)

During Interview
• Maryland
• Rhode Island (or 

after first interview)

After Conditional 
Employment 
Offer
• California
• D.C.
• Hawaii
• Oregon 
• Philadelphia, PA
• Austin, TX
• Columbia, SC
• New York, NY (and 

following all other 
background 
checks)

Silent on Timing
• Colorado – but 

prohibitions extend 
beyond the initial 
employment 
application. 
However, employer 
may obtain publicly 
available criminal 
background report 
of an applicant at 
any time.

25
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Paid Sick Leave
Below is a list of the jurisdictions with currently effective and/or 
enacted paid sick leave legislation:

• Arizona
• California and its following cities: Berkely, Emeryville, LA (City), 

Oakland, San Diego, San Francisco, Santa Monica, West Hollywood
• Massachusetts
• Michigan
• The following cities in Minnesota: Duluth, Minneapolis, St. Paul
• Colorado
• Connecticut
• Washington, DC
• The following cities in Illinois: Chicago and Cook County (excluding the 

135 municipalities that have opted out)
• Maryland, including Montgomery County, MD
• New Mexico
• New York, including NYC and West Chester County
• Oregon
• New Jersey
• Rhode Island
• Vermont
• Washington, including Seattle and Tacoma
• The following cities in Pennsylvania: Philadelphia, Pittsburgh and 

Allegheny County
• Puerto Rico

Jackson Lewis P.C.
27

Jackson Lewis P.C.

Paid Sick Leave (continued)

• Alabama
• Arkansas
• Florida
• Georgia
• Indiana
• Iowa
• Kansas
• Kentucky
• Louisiana
• Missouri

• Mississippi
• North 

Carolina
• Ohio
• Oklahoma
• South 

Carolina
• Tennessee
• Wisconsin

A number of states have enacted or 
are considering legislation to prohibit 
municipalities from enacting sick leave 
legislation:

27
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REMOTE
WORK

Jackson Lewis P.C. Jackson Lewis P.C. 30

Remote I-9 Rule 
Extended to 
October 31, 2022
• Due to COVID-19, 

Department of Homeland 
Security (DHS) has been 
allowing employers with 
remote workers to review 
Form I-9 Employment 
Verification Authorization 
Documents virtually over 
video link or by fax or email.

• Flexibility is set to expire on 
October 31, 2022. 

09/14/2022

29
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Jackson Lewis P.C.

Remote Work: 
Which State Laws Apply?

• Minimum wage rate
• Minimum salary threshold for 

salaried exempt employees
• State exemption requirements 

for determining whether an 
employer is exempt from 
overtime

• Additional overtime 
requirements (daily OT/Sunday 
OT/7th day OT, etc.)

• De minimis rule
• Garnishments
• Required meal and rest breaks
• Business expense 

reimbursement requirements
• Final pay requirement
• Required frequency of pay

09/14/2022

• Privacy and data security mandates
• PTO/vacation forfeiture rules
• Paystub information
• Predictive scheduling
• Protected characteristics
• Advance notice of pay changes 

requirements
• New hire notices and posters
• Wage-theft notice requirements
• Termination notice requirements
• Paid sick leave
• Paid family medical leave
• All other forms of potential leaves of 

absence
• Harassment/discrimination mandatory 

employee/manager training

Jackson Lewis P.C.

• Des Moines passes “Ban the Box” legislation 
• IL Amends Nurse Agency Licensing Act to 

prohibit Non-Competes and additional reporting 
obligations – Nurse Staffing Agencies 

• Latest in Paid Sick Leave legislation and 
Compliance 

• Examining I-9 Documents with virtual workforce 
• COVID Guidance Changes….Again (August 

11th) 

Other Notable 
Developments

31

32



Employment Law Update 9/22/2022

Richter, Chad 17

Jackson Lewis P.C.
33

Internal Investigations

Jackson Lewis P.C.

Jackson Lewis P.C.

• NAVEX Global 2021 Risk and Compliance 
Incident Management Benchmark Report:

• Median number of internal 
misconduct reports declined slightly 
for the first time in years. 

• On average, there were 1.3 reports 
per 100 employees in 2021; in other 
words, a 1,000-person company 
would face about 13 events per year.

• Reports through traditional hotline 
services decreased, with more 
incidents brought to the company’s 
attention through web-reporting 
systems, perhaps reflecting the 
increase in remote work and online 
communication

• There was also a decrease in retaliation, 
harassment, and discrimination reports, 
which may have become less visible or 
easier to tune out while employees have 
been working remotely. 

• These reports could rise substantially 
with the widespread return to in-
person work.

34

Trends in Internal 
Reporting

Jackson Lewis P.C.  
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Jackson Lewis P.C.

These Words/Phrases 
Should Trigger an Immediate 

Investigation

Hostile Work 
Environment Harassment

Discrimination

Intimidating

UncomfortableUnsafe
Bully

Violent

Illegal

Fraud

Jackson Lewis P.C. | 09/20/2022
35

Investigation Trigger Words

Jackson Lewis P.C.Jackson Lewis P.C.  

• Don’t put off investigations simply because some/all parties 
are working remotely

• Avoid “out of sight, out of mind” trap
• Duty to promptly investigate

• Courts consider promptness of response when 
assessing employer liability

• Employees are under significant stress from 
COVID-19, the political environment, and other 
factors

• Employees have less patience than ever
• The complaint will be the employee’s primary focus 

until it is addressed 
• NOTE: Complaint does not need to be in writing

Duty to Promptly Investigate is 
Unchanged in Remote Workplace World

35
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Jackson Lewis P.C.

Challenges Arising from 
Virtual Investigations

Jackson Lewis P.C. | 09/20/2022
37

Less ability to 
gauge witness 

credibility

Less ability to 
gauge witness 

credibility

Decreased 
ability to control 

the interview

Decreased 
ability to control 

the interview

Inability to know 
who is present 
with employee

Inability to know 
who is present 
with employee

Decreased 
ability to show 
documents to 

witnesses

Decreased 
ability to show 
documents to 

witnesses

Extra step to get 
documents from 

witnesses

Extra step to get 
documents from 

witnesses
Technology 
challenges
Technology 
challenges

Jackson Lewis P.C.

Determine if you 
will show the 

witness 
documents

Use screen-
share - don’t give 

the witness a 
copy

Make sure all 
other windows 

on your 
computer are 

closed

Make sure your 
email pop-ups 

are off

Jackson Lewis P.C. | 09/20/2022
38

Document Preparation for Virtual Interview

37
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Jackson Lewis P.C.

Witness Statements in Virtual Interviews
• If you are using signed witness statements
• Set the expectation that you will send a draft via email.
• Note in writing that the witness can correct any inaccuracies
• Assume that the witness will retain a copy
• Explain how to get a returned copy to you and when it must be returned

39

Jackson Lewis P.C.

Investigation Report 
Should Include:
 Summary of the allegations
 Remedy requested
 Summary of relevant policy, procedures, rules, or instructions
 Summary of witness interviews
 Description of relevant documents
 Chronology of events
 Statement of findings of fact
 Statement of conclusions drawn from the allegations 
 Discussion of recommendations for actions to be taken, as appropriate

Jackson Lewis P.C.  

39
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Jackson Lewis P.C.

Litigation and Other Trends in the Pandemic-
Transformed Workplace

41

Jackson Lewis P.C.

First Wave of Remote Work Litigation –
Disability Discrimination

42

• Case filed in September 2021 by EEOC in Georgia 
federal court.

• Alleges that former safety manager was 
discriminated against on the basis of disability.

• Plaintiff alleged that in March 2020 she requested an 
accommodation to work from home two days a week 
as an accommodation for her chronic obstructive 
lung disease and hypertension, which was granted 
by default because the company placed its staff on 
modified work schedules where employees worked 
from home four days per week. 

• In June 2020, the company required all staff to return 
to in-person work at its facility five days per week, at 
which time Plaintiff renewed her request to be 
allowed to work from home two days per week as an 
accommodation pursuant to the ADA.

• While her request was being vetted, Plaintiff’s 
manager terminated her employment for performance reasons. 
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Jackson Lewis P.C.

Second Wave of 
Remote Work 
Litigation – 
Religious 
Accommodation

• Title VII of the Civil Rights Act, as well as comparable 
state laws, require employers to:

• Provide a reasonable accommodation for an 
employee’s seriously held religious beliefs, unless 
the accommodation would impose an undue 
hardship on the employer.
• “Undue hardship” is defined as “more than a de 

minimis cost” or burden.
• This is a much lower standard than undue 

hardship under the ADA.

Jackson Lewis P.C. 43

Jackson Lewis P.C.

What is a 
sincerely held 
religious belief, 
practice, or 
observance?

• Asking for verification from a religious leader? 
• The EEOC has said that it should not be required 

but have opened the door to general requests for 
third party verification in some scenarios. 
“Further, since idiosyncratic beliefs can be 
sincerely held and religious, even when third-
party verification is requested, it does not have to 
come from a clergy member or fellow 
congregant, but rather could be provided by 
others who are aware of the employee’s religious 
practice or belief.”

• Difficult to challenge that something is not religious
• Accommodation analysis 
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Questions?

Jackson Lewis P.C.

Thank you.

© 2022 Jackson Lewis P.C.
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Broadband
DAVID 
JARECKE

Nebraska will pour $200M into broadband expansion 

Following the U.S. Department of Treasury's approval of 
$87.7 million funding for Nebraska to expand high-speed 
internet access, Gov. Ricketts has highlighted four major 
programs that will be financed.

In addition, the state has launched a new website, housing 
key information on the programs' progress and serving as a 
portal for grant applications.

2
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Patrick Redmond, the State’s 
Broadband Coordinator, outlined 
four new federal programs the 
Connect Nebraska working group 
will be helping to administer.  

Next week, the State is launching a 
website, broadband.nebraska.gov, 
to serve as the primary hub of 
information on the new broadband 
programs.  The website will also 
serve as a portal for grant 
applications. 

3
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In recent years, the State of Nebraska has taken action to study gaps in 
the state’s internet coverage and to invest in the expansion of high-
speed internet access

5

In 2018, Gov. Ricketts signed LB 994 into law to create the Rural Broadband Task Force.  Chaired 
by Ed Toner, the State’s Chief Information Officer and Chair of the Nebraska Information 
Technology Commission, the task force has worked to evaluate rural Nebraska’s broadband needs 
and recommend actions to increase high-speed internet access.  

In 2020, the State of Nebraska allocated nearly $30 million of federal coronavirus assistance to 
connect more than 20,000 households with broadband. 

In 2021, the Governor signed the Rural Broadband Bridge Act into law (LB 388).  It invested $40 
million ($20 million per year in 2021 and 2022) to help another 30,000 households get broadband 
connectivity.

In 2022, Gov. Ricketts signed LB1144 into law.  It amended the Rural Broadband Bridge Act to 
change the required match (from 50% to 25%) for grant recipients working on projects in high-cost 
areas.  This makes it more financially viable for providers to construct broadband in rural parts of 
the state.

New Broadband Requirements

Kentucky adds new requirements for electric cooperatives to consider broadband.

The Act requires cooperatives to conduct an economic feasibility study prior to offering 
broadband services.

Pursuant to the Act, a cooperative must not allow the cooperative’s broadband affiliate or 
other provider’s installation or operation of a broadband system over the cooperative’s 
electric delivery system to diminish the reliability of the electric system.

Cooperatives are also prohibited from disconnecting or threatening to disconnect electric 
service to any customer due to the customer’s failure to pay for broadband services 
provided by any entity.

6
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Questions?
Dave Jarecke

BLANKENAU WILMOTH JARECKE LLP
1023 Lincoln Mall,  Suite 201

Lincoln, Nebraska 68508-2817
(402) 475-7080

dave@nebenergylaw.com
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TO:  NREA  

DATE:  April 21, 22020 

RE:   PPD Authority and Broadband  

 

I. Introduction  

There are a number of factors to consider in assessing whether or not a Public Power 

District (“PPD”) has authority to engage in telecommunication services. The answer to this 

question is ultimately dependent upon what level of authority PPDs have been delegated both in 

general and as it pertains to telecommunications. This memo summarizes the legislative history, 

Attorney General opinions and caselaw to address the question.  

II. PPD Authority  

The authority of PPDs is limited by state law. Pursuant to Neb. Rev. Stat. §70-604, a 

petition creating a PPD shall state: “A district may be organized to engage only in the electric light 

and power business, the production, storage, or distribution of hydrogen, and the production and 

distribution of ethanol, only in the business of owning and operating irrigation works, in any 

business identified in section 70-625, or in all of such businesses.”  

The Nebraska Supreme Court has stated that PPDs are “subject to the limitations, if any, 

of their petition which becomes their charter.” Schroll v. City of Beatrice, 169 Neb. 162, 166, 98 

N.W.2d 790, 793 (1959). In Schroll, the Court also rejected the notion that a district may, by 

implication, exercise powers not expressly conferred by the statutes authorizing its creation and 

the petition creating its charter. In that regard, the Court quoted with approval the following 

passage from its earlier decision in State ex rel. Johnson v. Consumers Public Power Dist., 143 

Neb. 753, 769-70, 10 N.W.2d 784, 795 (1943): “It seems clear that an express provision that a 

corporation shall not do certain acts is no stronger than the failure to give authority, express or 
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implied, to do them, for powers not granted either expressly or impliedly, are impliedly 

prohibited.” 

a. Case Law Provisions  

The following analysis was provided within Attorney General (“AG”) Opinion 1997-045:  

“Public power districts are, as previously noted, "public corporation[s]" and 

"political subdivision[s]" of the State. Neb. Rev. Stat. § 70-602 (1996). As "public 

corporations", public power districts “are subject to the plenary control of the 

Legislature”, and, “[i]n the exercise of such power the Legislature”, authorize, 

limit, control, or even destroy such public corporations. Wittler v. Baumgartner, 

180 Neb. 446, 144 N.W.2d 62 (1996) [City of Auburn v. Eastern Nebraska Public 

Power Dist., 179 Neb. 439, 138 N.W.2d 629; City of O'Neill v. Consumers Public 

Power Dist., 179 Neb. 773, 140 N.W.2d 644.] While public power districts are 

authorized “to operate in a successful and profitable manner”, Blankenship v. 

Omaha Public Power District., 195 Neb. 170, 173, 237 N.W.2d 86, 88 (1976), the 

“public policy” underlying their creation was “the concept of electrical energy 

being furnished to the ultimate consumer at the lowest cost consistent with sound 

business judgment.” Custer Public Power Dist. v. Loup River Public Power Dist., 

162 Neb. 300, 313, 75 N.W.2d 619, 627 (1956).” 

“As a general rule, public utilities have the right to enter into contracts between themselves 

or with others, free from the control or supervision of the state, so long as such contracts are not 

unconscionable or oppressive and do not impair the obligation of the utility to discharge its public 

duties.” Custer Public Power Dist. v. Loup River Public Power Dist., 162 Neb. 300, 302, 75 

N.W.2d 619, 622 (1956).  

“The Legislature gave to public power districts all the usual powers of a corporation 

organized for public purposes under [§70-625] which are more fully set forth in §§ 70-626 and 

70-655. They are intended to permit the business of the district to be operated in a successful and 

profitable manner.” York County Rural Public Power Dist. v. O'Connor, 172 Neb. 602, 111 

N.W.2d 376 (Neb. 1961); Jeffrey Lake Dev. v. Central Neb. Pub. Power & Irrigation Dist., 568 

N.W.2d 585, 5 Neb. Ct. App. 974 (Neb. Ct. App. 1997).  

b. §70-625 and §70-625.01 

Neb. Rev. Stat. §70-625 and §70-625.01 are helpful for determining the limited authority 

of PPDs. The full text of the two statutes is highlighted and attached hereto as Exhibit A and B for 

convenience.  
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c. §70-625 Amendment 

In 1997, the following language was removed from §70-625 via LB 660: “nothing in this 

section shall authorize public power districts (1) to operate as contract or common carriers engaged 

in furnishing communication services for hire in Nebraska intrastate commerce.” After this 1997 

amendment, there were two additional changes to §70-625. In 2001, LB 827, added subsections 

(4) and (5) and in 2002, LB 1105, the Nebraska Telecommunications Regulation Act modified the 

reference to the dark fiber provisions.  

Prior to the 1997 amendment and language removal, the AG issued an opinion in 1996 

concerning a question as to the authority for NPPD to provide access to a “fiber-optic” network in 

connection with the Northeast Community College. The opinion relies upon the stricken language, 

but the AG refrains from issuing an official opinion as to whether or not NPPD’s arrangement with 

the College violated §70-625. Nonetheless, this opinion is helpful as it traces the history of §70-

625 as it pertains to telecommunications and it provides an analyzes of 47 U.S.C. §253 of the 

Telecommunications Act. The AG opinion’s conclusion, as highlighted in the attached Exhibit C 

AG Opinion 1996-076, emphasizes that the legal analysis depends greatly on the factual scenario 

by which the PPD is interfacing with the telecommunications infrastructure.  

Therefore, while the current language of §70-625 and §70-625.01 may provide PPDs with 

the latitude to operate telecommunication infrastructure, this question has not been squarely 

addressed by a more recent AG Opinion. However, additional AG opinions do provide insights.  

d. 1997 AG Opinion  

In September 1997 the AG issued another opinion responding to an inquiry as to whether 

or not NPPD can provide intrastate telecommunication services on a for-hire basis as a contract 

carrier. The opinion is attached as Exhibit D AG Opinion 1997-045.  

The conclusion provides: 

“…we conclude that NPPD, even with the enactment of LB 660, § 1, removing the 

language in § 70-625 expressly prohibiting public power districts from engaging in 

providing communication services for hire, still lacks authority to engage in the 

business of providing telecommunications services for hire. NPPD is "subject to 

the limitations" in the petition, and any amendments, which operate as its charter 

to do business. Under § 70-604(1), a public power district may be organized to 

engage only in specified business activities. These activities include: (1) the electric 

light and power business; (2) the production and distribution of ethanol; (3) the 
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ownership and operation of irrigation works; or (4) all of such businesses. Based 

on these statutory limitations, neither NPPD (nor any other public power district) 

is authorized by its petition (which operates as its charter to do business) to provide 

telecommunications services for hire. While § 70-625 continues to provide that a 

public power district "shall have all the usual powers of a corporation for public 

purposes" , it provides that a district holds such powers "[s]ubject to the limitations 

of the petition for its creation and all amendments thereto,. " As public power 

districts are limited in the type of businesses in which they may engage, and are not 

specifically authorized to engage in the business of providing telecommunications 

services for hire, we conclude that public power districts are not authorized to 

provide telecommunications services for hire under existing Nebraska statutes” 

As of 1997, per the AG opinion, it would appear that a PPD lacks the authority to engage 

in the business of providing telecommunications services for hire. However, it must be noted that 

this opinion was issued in 1997 and after that date the “dark fiber” language was added to §70-

625.  

III. Dark Fiber  

In 2001, the telecommunication statutes were amended to include statutory authority to 

address Publicly Owned Dark Fiber. Dark Fiber is defined as “any unused fiber optic cable through 

which no light is transmitted or any installed fiber optic cable not carrying a signal.” §86-574. §86-

575 provides the following:  

(1) Any agency or political subdivision of the state may: 

(a) Own dark fiber; 

(b) Sell dark fiber pursuant to section §86-576; and 

(c) Lease dark fiber pursuant to section §86-577. 

(2) Any agency or political subdivision which sells or leases its dark fiber 

pursuant to sections §§86-574 to 86-578 shall not be deemed to be providing 

telecommunications services as defined in section §86-593. 

Further, §70-625(4) states “In addition to the powers authorized by Chapter 70 and 

specified in its petition for creation as amended, a public power district may sell or lease its dark 

fiber pursuant to §§86-574 to 86-578.”  

Therefore, while these statutes themselves in addition to the reference in §70-625 appear 

to suggest that a PPD could sell or lease its dark fiber, this then begs the question “why just dark 
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fiber”? Neb. Rev. Stat. §86-574 defines dark fiber as “any unused fiber optic cable through which 

no light is transmitted or any installed fiber optic cable not carrying a signal.” Whether or not the 

legality of the infrastructure changes when the equipment is connected to a signal remains 

unanswered. The provisions pertaining to dark fiber were further discussed Lincoln Elec. Sys. v. 

Neb. Pub. Serv. Comm'n described below.  

IV. Lincoln Elec. Sys. v. Neb. Pub. Serv. Comm'n 

This Nebraska Supreme Court interpretation can be found in Lincoln Elec. Sys. v. Neb. 

Pub. Serv. Comm'n (In re Lincoln Elec. Sys.), 265 Neb. 70, 655 N.W.2d 363 (2003), also attached 

hereto as Exhibit E with relevant information highlighted. This case, like the 1996 AG opinion, 

also discusses the legal authority of a utility to operate as a for-hire telecommunications carrier in 

the context of 47 U.S.C. §253 of the Telecommunications Act. LES sought authority from the 

Nebraska Public Service Commission to operate as a switchless facilities-based provider of digital 

information transmitting services over its existing fiber optic network facilities to and from 

customer user points. The Commission found that LES did not have the legal authority to provide 

the for-hire telecommunications services and LES appealed the Commission’s decision to the 

Nebraska Supreme Court. LES relied on §253 to suggest that it was an “entity” under the statute 

that Congress determined could not be prohibited by state from providing telecommunications 

services. Section 253 provides that “No State or local statute or regulations, or other State or local 

legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide 

any interstate or intrastate telecommunication service.”  

The Supreme Court then discussed the constitutionality of §86-575 and found the following 

portion of §86-575 to be unconstitutional: “No agency or political subdivision of the state shall 

provide telecommunications services for a fee, except as authorized in sections 79-1319, 81-

1120.01 to 81-1120.28, 85-401 to 85-418, and 85-1501 to 85-1542, or be issued a certificate of 

convenience and necessity as a telecommunications common carrier or a permit as a 

telecommunications contract carrier.”  This provision was removed from §86-575. However, it is 

worth noting that this decision also found the following provision in §86-128(1)(b) to be 

unconstitutional, “The commission may only issue a certificate of convenience and necessity as a 

telecommunications common carrier or a permit as a telecommunications contract carrier after due 

notice and hearing pursuant to commission rules and regulations. The commission shall not issue 

a certificate or a permit to an agency or political subdivision of the state,” however that provision 

does not appear to have been removed from the statute.  

Ultimately, the Court determined that LES was not delegated the authority to engage in 

for-hire telecommunications services since the facilities and property of LES would be used for a 

different purpose than the control the City provided them through ordinance, which included the 

“responsibility for the control and management of the property, personnel, facilities, equipment, 
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and finances of [the electric system].” The Court held, “The record does not reflect that the use of 

excess fiber optic capacity for the provision of for-hire telecommunications services is necessary 

to the efficient operation of the electric system.” While this decision is helpful, it is important to 

note that this interpretation is of an application by LES rather than a PPD, and therefore, an 

examination of a PPD’s statutory authority remains necessary. It’s also important to note that this 

opinion pertains to “excess fiber optic capacity for the provision of for-hire telecommunication 

services” which might be factually distinct from the infrastructure and services a PPD may wish 

to provide.  

Furthermore, the Nebraska Supreme Court provided its opinion in 2003 and in 2004, the 

United States Supreme Court decided Nixon v. Missouri, 541 U.S. 125, 158 L.Ed. 291 (2004) 

which analyzed 47 U.S.C. §253 in the context of a Missouri state statute that barred state political 

subdivisions from providing or offering for sale a telecommunications service. The U.S. Supreme 

Court found that under §253, the class of entities included in the statutory phrase “any entity” did 

not include a state’s own political subdivision. Congress’s intent in identify “any entity” in the 

statute was limited to private entities and as such §253 would not extent to political subdivisions. 

As such, a state may prohibit its own political subdivisions form offering telecommunications 

services for hire. 

V. 2005 LB 136 

In 2005, the Legislature considered and rejected the Public Power Infrastructure Protection 

Act which would have permitted a public power supplier to enter into a lease or agreement with 

any telecommunication common carrier to use the public power supplier’s electric utility 

infrastructure.  

The proposed Section 4 provided: “Any service provided by a public power supplier to its 

customers pursuant to subdivision (1) or (2) of section 3 of this act, including service using any 

access broadband over power line system or other carrier current system, shall be governed and 

regulated solely by the governing body of the public power supplier. Any telecommunications 

service that is provided pursuant to subdivision (2) of section 3 of this act by a telecommunications 

common carrier or telecommunications contract carrier using any electric utility infrastructure or 

information service facilities shall be provided in accordance with the Nebraska 

Telecommunications Regulation Act, except that in no event shall the Nebraska 

Telecommunications Regulation Act apply to any broadband service provided using an access 

broadband over power line system or other carrier current system.” 

VI. 2005 LB 645 – §§86-593-599 

Additionally, in 2005, the Legislature added provisions to prohibit agencies, political 

subdivisions, and public power suppliers from providing certain technology-based services as 
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prescribed. Section 86-595 states that “A public power supplier shall not provide on a retail basis 

any broadband services, Internet services, telecommunications services, or video services.” Public 

power supplier is defined as “a public power district, a public power and irrigation district, a 

municipal electric system, a joint entity formed under the Interlocal Cooperation Act, a joint public 

agency formed under the Joint Public Agency Act, an agency formed under the Municipal 

Cooperative Financing Act, or any other governmental entity providing electric service.” §86-593. 

Notably, §86-596, which previously provided the same provision as §86-595 but replaced 

“retail” with “wholesale,” was repealed in 2014. Section 86-597 then provides, “For purposes of 

sections 86-594 and 86-595, providing a service on a retail or wholesale basis shall not include an 

agency or political subdivision of the state, whether or not a public power supplier, deploying or 

utilizing broadband services, Internet services, telecommunications services, or video services, for 

its own use either individually or jointly through the Interlocal Cooperation Act, the Joint Public 

Agency Act, or the Municipal Cooperative Financing Act for the internal use and purpose of the 

agency, political subdivision, or public power supplier or to carry out the public purposes of the 

agency, political subdivision, or public power supplier.” 

VII. Other Considerations 

A more complete review of the PPD authority to operate any form of telecommunication 

services must also consider the following:  

- Nebraska Public Service Commission guidance  

- Nebraska Information Technology Commission guidance  

- Provisions in Chapter 86 Telecommunications and Technology  

- The Federal Telecommunications Act  

 

VIII. Conclusion 

The authority of a Public Power District in Nebraska to operate within the 

telecommunications arena remains severely restricted. But opportunities to operate jointly or 

cooperatively with a telecommunicates carrier does not appear to be restricted.  Furthermore, there 

is no limitation on what infrastructure a PPD may construct to the extent such equipment is 

associated with the PPD’s ability to deliver electric light and power.  To the extent broadband or 

other telecommunications infrastructure serves that purpose a PPD could install such equipment. 

Under what conditions could such equipment be leased or otherwise operated jointly with a 

telecommunications entity remains the question. 
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a certificate of convenience and necessity under Neb. Rev. Stat. § 
75-604 (1) (CUm. Supp. 1995) . 1 

After receiving our opinion, the Commission initiated, on its 
own motion, Application No. C-141/PI-18 to investigate whether NPPD 
was offering intrastate telecommunications services subject to 
Commission jurisdiction. Following a public hearing, the 
Commission, on May 28, 1997. entered an Interim Order determining 
that NPPD is providing telecommunications services on a for-hire 
basis as a contract carrier. In that Order, the Commission 
determined as follows: 

1. The services which NPPD offers by interconnection to its 
dark fiber for distance learning between Norfolk, 
Nebraska, and South Sioux City, Nebraska, are 
telecommunications services; 

2. The services which NPPD offers the City of Norfolk for 
intranet and internet access are also telecommunications 
services; 

3. The telecommunications 
Community College and 
offered by NPPD on a 
carrier; 

services offered to Northeast 
the City of Norfolk are both 
for-hire basis as a contract 

4. Service offerings such as those offered by NPPD fall 
within the Commission's jurisdiction under Neb. Rev. 
Stat. § 75-109 (1996); and 

5. The services offered by NPPD are being offered in the 
absence of any certificate of public convenience and 
necessity. 2 

In light of these findings, the Commission requests our 
opinion as to whether NPPD has statutory authority to provide these 
telecommunications services, and whether NPPD, if granted a 
certificate of convenience and necessity, can continue to provide 
these services under existing state law. 

1 As will be discussed more fully, infra, §§ 70-625 and 75-
604(1) were recently amended by 1997 Neb. Laws, LB 660, §§ 1 and 
3. 

2 For purposes of this opinion, we will accept the Opinion 
and Findings portion of the Commission's Interim Order concluding 
that NPPD is engaged in providing telecommunications services for 
hire on a contract carrier basis to Northeast Community College and 
the City of Norfolk. 
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I. Statutory Authority of NPPD to Provide Telecommunications 
Services. 

NPPD is a utility "created and operate [d] by virtue of chapter 
70, article 6, of the Nebraska Revised Statutes,. 11 Omaha 
Public Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 520, 
537 N.W.2d 312, 314 (1995 ) . 11 NPPD operates an electric utility 
system and generates, transmits, distributes, and sells· electricity 
within its chartered territory, which comprises 86 of Nebraska' s · 93 
counties and portions of 5 other counties . " Id. Pursuant to Neb. 
Rev. Stat . § 70-602 (1996) , NPPD is 11 a public corporation and 
political subdivision" of the state. 

· Public power districts created pursuant to Chapter 70, article 
6, are required to submit a petition seeking approval of the 
Nebraska Power Review Board. Neb . Rev. Stat. § 70-603(1) (1996) . 
Neb. Rev. Stat . § 75-604 (1996), which sets forth the required 
contents of the petition, provides, in subsection (1 ): "A district 
may be organized to engage only in the electric light and power 
business and the production and distribution of ethanol, only in 
the business of owning and operating irrigation works, or in all of 
such businesses . " 

Prior to its recent amendment by 1997 Neb. Laws, LB 660, § 1, 
certain restrictions on the powers of public power districts were 
contained in Neb . Rev. Stat . § 70-625 (1996) . Specifically, § 70-
625 provided, in pertinent part: 

In addition to the powers authorized by Chapter 70 and 
specified in its petition for creation as amended, a 
public power district may sell, lease, and service 
satellite television descrambling or decoding devices, 
satellite television programming, and equipment and 
services associated with such devices and programming, 
except that nothing in this section shall authorize 
public power districts ( 1) to operate as contract or 
common carriers engaged in furnishing communication 
services for hire in Nebraska intrastate commerce, .. . 

(emphasis added) . 

The portion of LB 660 providing that public power districts 
were not authorized "to operate as contract or common carriers 
engaged in furnishing communication services for hire in Nebraska 
intrastate commerce" was deleted from § 70 -625 by 1997 Neb. Laws, 
LB 660, § 1. The legislative history of LB 660 reveals the 
Legislature deleted this explicit language prohibiting public power 
districts from providing communication services for hire to comply 
with § 1 01 of The Telecommunications Act of 1996, Pub. L. No. 104-
104, 110 Stat. 56 (1996 ) (to be codified at 47 U. S.C. § 253 ) [the 
"Act"], which, in subsection (a), provides: 11 No state or local 
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statute or regulation, or other State or local legal requirement, 
may prohibit or have the effect of prohibiting the ability of any 
entity to provide any interstate or intrastate telecommunications 
service . " The Legislature determined the prohibition against 
public power districts providing communication services for hire in 
§ 70-625 was contrary to the language of § 253 (a ) of the Act 
because it expressly barred public power districts from entering 
into the field of providing telecommunications services. Floor 
Debate on LB 660, 95th Leg., 1st Sese., 4250-51 (April 15, 1997) 
(Statement of Sen. Kristensen) . 

While the specific language in § 70-625 prohibiting public 
power districts from providing communication services for hire was 
deleted by LB 660, this does not necessarily mean that NPPD 
possesses statutory authority to provide intrastate 
telecommunications services for hire on a contract basis. As 
several members of the Legislature noted during debate on the bill, 
the Legislature, by striking this express prohibition to comply 
with § 253 (a) of the federal Act, was not acting to authorize 
public power districts to engage in furnishing telecommunications 
service for hire. Floor Debate on LB 660, 95th Leg . , 1st Sese., 
4254-55 (April 15, 1997) (Statement of Sen. Elmer); 4339 (April 15, 
1997) (Statement of Sen. Tyson); 4353 (April 15, 1997) (Statements 
of Sene . Bromm and Kristensen). The question which remains, then, 
is whether public power districts such as NPPD are statutorily 
authorized to engage in providing telecommunications services for 
hire, even without the express prohibition previously contained in 
§ 70-625. 

Public power districts are, as previously noted, "public 
corporation[s] " and "political subdivision[s] " of the State. Neb. 
Rev. Stat. § 70-602 (1996). As "public corporations", public power 
districts "are subject to the plenary control of the Legislature", 
and, " [ i ] n the ·exercise of such power the Legislature may 
authorize, limit, control, or even destroy such public 
corporations, ... . " Wittler v. Baumgartner, 180 Neb. 446 , 451, 
1.44 N.W.2d 62, 67 (1.966 ) . While public power districts are 
authorized "to operate in a successful and profitable manner", 
Blankenship v. Omaha Public Power Dist., 195 Neb. 1.70, 173, 237 
N. W. 2d 86, 88 (1976), the "public policy" underlying their creation 
was "the concept of electrical energy being furnished to the 
ultimate consumer at the lowest cost consistent with sound business 
judgment . " Custer Public Power Dist. v . Loup River Public Power 
Dist., 1.62 Neb. 300, 313, 75 N. W. 2d 619, 627 (1956). 

Public power districts may be organized, or amend their 
charters, by filing a petition seeking approval of the Nebraska 
Power Review Board. Neb. Rev. Stat . § 70 - 603 (1 ) (1996 ) . Neb. Rev. 
Stat. § 70 - 604 (1996), which governs the contents of the petition, 
provides, in part : "A district may be organized to engage only in 

I. 
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the electric light and power business and the production and 
distribution of ethanol, only in the business of owning and 
operating irrigation works, or in all of such businesses;. . " 
(emphasis added) . The Nebraska Supreme Court has stated that 
public power districts are "subject to the limitations, if any, of 
their petition which becomes their charter." Schroll v. City o:f 
Beatrice, 169 Neb. 162, 166, 98 N. w. 2d 790, 793 (1959) . In 
Schroll, the Court also rejected the notion that a district may, by 
implication, exercise powers not expressly conferred by the 
statutes authorizing its creation and the petition creating its 
charter. In that regard, the Court quoted with approval the 
following passage from its earlier decision in State ex rel. 
Johnson v. Consumers Public Power Dist., 143 Neb. 753, 769-70, 10 
N.W.2d 784, 795 (1943): 

It seems clear that an express proviso that a corporation 
shall not do certain acts is no stronger than the failure 
to give authority, express or implied, to do them, for 
powers not granted either expressly or impliedly, are 
impliedly prohibited. 

169 Neb. at 170-71, 98 N.W.2d at 795. 

Based on the foregoing, we conclude that NPPD, even with the 
enactment of LB 660, § 1, removing the language in § 70-625 
expressly prohibiting public power districts from engaging in 
providing communication services for hire, still lacks authority to 
engage in the business of providing telecommunications services for 
hire. NPPD is "subject to the limitations" in the petition, and 
any amendments, which operate as its charter to do business. Under 
§ 70-604(1), a public power district may be organized to engage 
only in specified business activities. These activities include: 
(1) the electric light and power business; (2) the production and 
distribution of ethanol; (3) the ownership and operation of 
irrigation works; or (4) all of such businesses. Based on these 
statutory limitations, neither NPPD (nor any other public power 
district) is authorized by its petition (which operates as its 
charter to do business) to provide telecommunications services for 
hire. While § 70-625 continues to provide that a public power 
district "shall have all the usual powers of a corporation for 
public purposes" , it provides that a district holds such powers 
"[s]ubject to the limitations of the petition for its creation and 
all amendments thereto,. " As public power districts are 
limited in the type of businesses in which they may engage, and are 
not specifically authorized to engage in the business of providing 
telecommunications services for hire, we conclude that public power 
districts are not authorized to provide telecommunications services 
for hire under existing Nebraska statutes. 
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II. Potential Preemptive Effect of § 101 of the Telecommunications 
Act of 1996. 

Having concluded that current Nebraska statutes do not 
authorize public power districts organized under chapter 70, 
article 6, including NPPD, to engage in providing 
telecommunications services for hire, it becomes necessary to 
consider whether this prohibition, arising from the Legislature's 
determination to limit the authority of public power districts by 
allowing them to engage in only specified business activities, 
contravenes the broad prohibition under the Telecommunications Act 
of 1996 against state statutes "prohibiting the ability of any 
entity to provide any interstate or intrastate telecommunications 
service." Telecommunications Act of 1996, § 101, (to be codified 
at 47 U.S.C. § 253(a}}. 

The Supremacy Clause of the United States Constitution renders 
void any state laws that "interfere with or are contrary to" 
federal law. Hillsborough County v. Automated Medical 
Laboratories, Inc., 471 U.S. 707, 712 (1985} (quoting Gibbons v. 
Ogden, 9 Wheat. 1, 211 (1824}}; U.S. Const. art. VI, cl. 2. The 
crucial inquiry in preemption cases is whether Congress has 
manifested an intent to preclude the challenged state statute or 
regulation. Malone v. White Motor Corp., 435 U.S. 497 (1978}. A 
congressional intent to preempt may be explicitly expressed by 
federal statute, or may be implicit in its structure and purpose. 
Jones v. Rath Packing Co., 430 U.S. 519 (1977}; see also Ray v. 
Atlantic Richfield Co., 435 U.S. 151 (1978}; Rice v. Santa Fe 
Elevator Corp., 331 u.s. 218 (1947}. 

Section 253 (a} provides: "No state or local statute or 
regulation, or other State or local legal requirement, may prohibit 
or have the effect of prohibiting the ability of any entity to 
provide any interstate or intrastate telecommunications service. " 3 

3 There may be some question as to whether NPPD's present 
contract carriage arrangements under two agreements constitutes the 
provision of "telecommunications service" within the meaning of 
§ 253(a}. "Telecommunications services" is defined to mean "the 
offering of telecommunications for a fee directly to the public, or 
to such class of users as to be effectively available to the 
public, regardless of the facilities used." 47 U.S.C. § 153(46}. 
The legislative history indicates this was intended to recognize a 
distinction between "common carrier" and "private" services. House 
Rep. No. 104-204, 104th Cong., 2d Sess. 126, reprinted in 4 
U.S.C.C.A.N. 94 (1996} ("By defining 'telecommunications service' 
as those services and facilities offered on a 'common carrier' 
basis, the Committee recognizes the distinction between common 
carrier offerings that are provided indifferently to the public or 
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This broad language is indicative of an express Congressional 
intent to preempt any state or local statutes, regulations, or 
legal requirements that prohibit, or have the effect of 
prohibiting, any entity from providing telecommunications services. 
(emphasis added) . 4 At least one state district court has construed 

to such classes of users as to be effectively available to a 
substantial portion of the public, and private services."); House 
Conf . Rep . No. 104-458, 104th Cong., 2d Sess . 113, reprinted in 4 
U.S . C.C.A . N. 125 (1996) (Definition of "telecommunications service" 
"intended to include commercial mobile service ( "CMS"), competitive 
access service; and alternative local telecommunications services 
to the extent they are offered to the public or to such classes of 
users as to be effectively available to the public . "). While the 
Commission's findings indicate NPPD is presently providing contract 
carrier service under only two agreements , thus raising a question 
as to whether it is effectively offering service to the public 
under the definition in§ 153(46), we will proceed to analyze the 
issue presented on the assumption that NPPD's activities constitute 
"telecommunications services" within the meaning of the federal 
Act. 

4 The legislative history of the federal Act also indicates 
the broad nature of the prohibition, stating this portion of the 
Act was "intended to remove all barriers to entry in the provision 
of telecommunications services . " House Conf. Rep. No. 104-458, 
104th Cong., 2d Sese. 127 (1996 ) , reprinted in 4 U.S.C.C.A.N. 138 
(1996) . The House Conference Report also includes the following 
explanation of the scope of state regulatory power under§ 253(b) , 
including the ability of a state to regulate other utility 
providers entering into telecommunications businesses: 

New section 253 (b) clarifies that nothing in this section 
shall affect the ability of a state to safeguard the 
rights of consumers. In addition to consumers of 
telecommunications services, the conferees intend that 
this includes the consumers of electric, gas, water or 
steam utilities, to the extent such utilities choose to 
provide telecommunications services. Existing state laws 
or regulations that reasonably condition 
telecommunications activities of a monopoly utility and 

· are designed to protect captive utility ratepayers from 
the potential harms caused by such activities are not 
preempted under this section . However, explicit 
prohibitions on entry by a utility into 
telecommunications are preempted under this section. 
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§ 253(a} to expressly preempt state statutes prohibiting cities 
from providing local telephone exchange service. Iowa Telephone 
Ass'n v. City of Hawarden, No. 18320, (Iowa Dist. Ct. for Sioux 
County} Ruling Re: Summary Judgment Motions Made by Both Plaintiff 
and Defendant (December 11, 1996} . The Court found that, 
"assum[ing] without deciding that the Iowa noncompetition and/or 
city utility laws act as the Plaintiff charges and prohibits entry 
by cities into the local telephone arena, [ ] there is a complete 
barrier to entry of the type envisioned by the 104th Congress and 
is, therefore, preempted by the Telecommunications Act of 1996 . " 
Id. at 7 .. 

While the plain language of§ 253(a} precluding state laws or 
regulations that prohibit "any entity" from providing 
telecommunications services is broad enough to preempt Nebraska's 
statutory restrictions on public power districts, application of 
this portion of the Act to require the State to allow its public 
power districts to engage in an activity not permitted by state law 
raises a serious question as to whether the statute, if construed 
in this manner, impermissibly infringes on state sovereignty in 
violation of the Tenth Amendment and principles of federalism. As 
noted previously, public power districts are public corporations 
and political subdivisions of the State, and are wholly creatures 
of statute. As such, "the Legislature may authorize, limit, 
control, or even destroy such public corporations, . . " Wittler 
v. Baumgartner, 180 Neb . 446, 451, 144 N.W.2d 62, 27 (1966}. The 
question, then, is whether§ 253 (a}, if construed to mandate that 
the State act to permit its own political subdivisions 
(specifically, public power districts} to provide 
telecommunications services, an activity which these public 
corporations have not been authorized to engage in by the 
Legislature, is an impermissible encroachment by Congress on the 
sovereign rights of the State secured by the United States 
Constitution . 

The United States Constitution "establishes a system of dual 
sovereignty between the States and the Federal Government." 
Gregory v. Ashcroft, 501 U.S. 452, 457 (1991} . 

The Constitution created a Federal Government of limited 
powers. 'The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the 

Id. at 127, reprinted in 4 U.S.C.C.A.N. 139 (1996} (emphasis 
added} . This also indicates a Congressional intent to include 
utility providers, including public power districts, within the 
scope of entities which cannot be prohibited from providing 
telecommunications services. 

I • 
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Id. 

people.' u.s. Const., Arndt. 10. The States thus retain 
substantial sovereign authority under our constitutional 
system. 

"While Congress has substantial powers to govern the Nation 
directly, including in areas of intimate concern to the States, the 
Constitution has never been understood to confer upon Congress the 
ability to require the States to govern according to Congress' 
instructions." New York v. United States, 505 U.S. 144, 162 
( 1992 ) • "It is an essential attribute of the States' retained 
sovereignty that they remain independent and autonomous within 
their proper sphere of authority . " Printz v. United States, 65 
U.S.L.W. 4731, 4740 (June 27, 1997). "[T]he States retain 
substantial sovereign powers under our constitutional scheme, 
powers with which Congress do"es not readily interfere." Gregory v. 
Ashcroft, 501 U. S. at 461. 

The Court's Tenth Amendme nt jurisprudence has admittedly not 
always followed a consistent course. E.g. Maryland v. Wirtz, 392 
U.S. 183 (1968) (holding state schools and hospitals subject to the 
Fair Labor Standards Act [FLSA]); National League of Cities v. 
Usery, 426 U.S. 833 (1976) (holding state employers were not 
subject to the FLSA, overruling Wirtz); Garcia v. San Antonio 
Metropolitan Transit Authority, 469 u.s. 528 (1985) (holding state 
employers were subject to the FLSA, overruling National League of 
Cities). In National League of Cities, the Court held that the 
Tenth Amendment protected the states from being regulated by 
Congress in certain spheres, which it referred to as areas of the 
states' "traditional governmental functions." 426 u.s. at 852. In 
Garcia, the Court abandoned this approach, largely because of 
difficulties in categorizing what activities constituted 
"traditional [state] governmental functions". 469 u.s. at 546. 
The Court indicated that limits on Congress' power in this regard 
were not judicially enforceable, and that what limits the Tenth 
Amendment may impose were "enforceable" only through the "political 
process." Id. at 556. The Court reiterated this view in a later 
case. South Carolina v. Baker, 485 U.S. 505, 512 (1988) ( stating 
that "Garcia left open the possibility that some extraordinary 
defects in . the national political process might render 
congressional regulation of state activities invalid, •••• "). 

More recently, however, the Court has found certain 
Congressional acts to violate the Tenth Amendment. New York v. 
United States, 505 U.S. 144 (199 2) (holding "take title" provision 
of Low-Level Radioactive Waste Policy Act, requiring states to 
accept ownership of waste or regulate according to the instructions 
of Congress, was outside Congress' enumerated powers and was 
inconsistent with the Tenth Amendment.); Printz v . United States, 

i· 
i 
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65 U. S.L . W. 4731 (June 27, 1997) (holding unconstitutional 
provision of Brady Handgun Violence Prevention Act which the "chief 
law enforcement officer" of all local jurisdictions to perform 
background checks on handgun purchasers and related tasks.) . And, 
in Gregory v. Ashcroft, the Court construed the Age Discrimination 
and Employment exception from the definition of covered "employees" 
for "appointee[s] on the policymaking level" to apply to appointed 
state court judges in order to' "avoid a potential constitutional 
problem." 501 U. s . at 464. The Court stated the Missouri 
constitutional provision at issue, which established a mandatory 
retirement age for state judges, went "beyond an area traditionally 
regulated by the States-", and involved "a decision of the most 
fundamental sort for a sovereign entity . " Id . at 460 . The Court 
noted that "the authority of the people of the States to determine 
the qualificati ons of their most important government officials" 
was "a power reserve d to the States under the Tenth Amendment and 
guaranteed to them by that provision of the Constitution under 
which the United States 'guarantee[s] to every State in the Union 
a Republican Form of Government . ' U. S . Const . , Art . IV, § 4 . " 
Gregory v . Ashcroft , 501 U.S. at 463. 

Given that the ability of a state to establish the 
qualifications of its governmental officials is recognized as a 
vital attribute of its sovereignty, it could also be argued that 
the ability of a state to create and ·define the powers of its 
political subdivisions is also an important component of a state's 
sovereign powers. If § 253(a) of the Act is, as we conclude it 
must be, construed to require Nebraska to authorize public power 
districts, political subdivisions created by the State, to engage 
in providing telecommunications services, in spite of the State 
Legislature's determination not to allow public power districts to 
engage in such activity, then we believe that a serious question 
exists as to whether application of § 253 (a) in this manner 
violates the State's sovereign rights under the Tenth Amendment. 

In light of the question as to whether Congress could, by 
enacting § 253(a), compel the States to authorize their own 
political subdivisions to provide telecommunications services, 
where state law does not permit these entities to engage in such 
activity, without impermissibly encroaching on powers reserved to 
the States under the Tenth Amendment, we cannot conclude that § 
253(a) validly preempts Nebraska's statutory limits on the 
authority of public power districts which have the effect of 
precluding these districts from engaging in providing 
telecommunications services. Only a court, or, perhaps, the 

I· 
I 
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Federal Communications Commission, 5 could declare that the 
Legislature's determination to limit the authority of public power 
districts has been validly preempted by Congress . In the absence 
of such a decision, we cannot advise that Nebraska's public power 
districts must be allowed to engage in providing telecommunications 
services, in light of the absence of any authority to do so under 
the statutes allowing for their creation and existence . 

This does not mean that the Legislature, if it chooses to do 
so, cannot amend the statutes governing the authority of public 
power districts to allow these districts to engage in providing 
telecommunications services. Furthermore, subsection (b) of § 253 
allows broad state regulatory authority, providing : "Nothing in 
this section shall affect the ability of a State to impose, on a 
competitive ly neutr al b asis and consistent with section 254 of this 
s ection (pertaining to unive rsal service ], requirements neces sar y 
to preserve and advance universal service , protect the public 
s afety and welfare , ens ure the c ontinued quality of 
t e lecommuni cati ons s ervices, and s afeguard the rights of 
consumers . " 

Under the fede ral Act, the Le gis lature clearly has the power 
to regulate public power districts to ensure that, if public power 
districts are authorized by the Legislature to enter into the 
business of providing telecommunications services, these important 
goals are satisfied. For example, the Legislature could impose 
"competitively-neutral" requirements on public power districts to 
"protect consumer!=J" and "ensure quality of service", such as: (1) 
Require public power districts opting to provide telecommunications 
services to structurally separate power-producing operations from 
telecommunications operations; (2) Require districts to separately 
allocate expenses between power-related and telecommunications 
services, and to allocate capital investment costs for all shared 
facilities and services; and (3) Subject a district's 
telecommunications operations to the same regulations governing 
privately- owned telecommunications carriers, including payment of 

5 Subsection (d) of § 253 establishes a mechanism for the 
·Fe deral Communications Commission ("FCC"] to make a "preemption" 
determination. This subsection provides: 

If, after notice and an opportunity for public comment, 
the [Federal Communications] Commission determines that 
a State or local government has permitted or imposed any 
statute, regulation, or legal requirement that violates 
subsection (a) of this section, the Commission shall 
preempt the enforcement of such statute, regulation, or 
legal requirement to the extent necessary to correct such 
violation or inconsistency. 
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property, sales and use tax, and income tax, payment of all fees, 
charges, and other assessments imposed on telecommunications 
service p r ovider s, and mandate compliance with all regulations 
governing telecommunications service providers . The question of 
whether the statutes pertaining to public power districts, or other 
political subdivisions, should be altered to addr ess the provision 
of tel ecommunications services by such entities, is a matter for 
the Legislature to deci de. 

III. Issuance by the Commission t o NPPD o f a Certific ate o f 
Convenience a nd Nece ss i ty . 

You also ask whether NPPD , if granted a cer tificate of 
conveni ence a nd nec essit y to act as a contract carrier of 
t elecommunications s ervice s f or hire by t he Commi ss i on, may 
"continue t o p r ovide the s e rvices bei ng offered under e x ist ing 
stat e law . " 

Neb. Rev. St at . § 75 - 6 04 (1), as recently a mended by 1997 Neb. 
Laws, LB 660, § 3 , p r ovides: 

Ex c ept as provided in section 86-805, no per son, firm, 
par tner ship, limited liability company, corporation, 
cooperative, or association shall offer any 
telecommunications service or shall construct any new 
telecommunications facilities in or extend existing 
telecommunications facilities into the territory of 
another telecommunications company for the purpose of 
providing any telecommunications service without first 
making an application for and receiving from the 
commission a certificate of convenience and necessity, 
after due notice and hearing under the rules and 
regulations of the commission . 6 

6 Previously, while we noted that no statute or Commission 
rule defined "telecommunications service" , we note that LB 660, 
§ 6, amends Neb . Rev. Stat . § 86 - 802 to add a definition of 
"[t] elecommunications" as "the transmission, between or among 
points specified by the subscriber, of information of the 
subscriber's choosing, without a change in the form or conte nt of 
the information sent or received . " This definition is virtually 
identical to the definition of "telecommunications" in the federal 
Act . 47 U.S . C. § 153 (43) . "Telecommunications service" is defined 
in § 6 of LB 660 as "the offering of telecommunications for a fee . " 
The Commission, in its Interim Order, specifically found that NPPD 
is operating as a contract carrier of intrastate telecommunications 
services for hire. 
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While a certificate of convenience and necessity would, based 
on the Commission's findings in its Interim Order, be required for 
NPPD to continue to operate as a contract carrier providing 
telecommunications service for hire, we believe that, based on the 
absence of authority under Nebraska statutes for public power 
districts to engage in such activity at the present time, the 
Commission is precluded from issuing a certificate to NPPD. While 
we recognize that a question exists as to whether the Nebraska 
statutes barring NPPD from entering into the business of providing 
telecommunications services may, if challenged, be found to be 
preempted by§ 253(a) of the Act (either by the FCC, pursuant to 
§ 253(d), or a court), until such time as the operation of these 
statutes is declared to violate the Act, and the Act is found not 
to impermissibly infringe on the state's sovereign rights, the 
Commission is without authority to ignore their effect by issuing 
NPPD a certificate of convenience and necessity. 

7-377-7.4 

Very truly yours, 

DON STENBERG 
Attorney General 

?!.;~~ 
Assistant Attorney General 
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To: Interested parties
From: Andrew Vinton, ALLO Legal Counsel
RE: Use of electrical easements for broadband facilities
Date: 4/21/2022
_____________________________________________________________________________
Background
In 2020, the Nebraska Legislature passed and Governor signed into law LB 992, the Broadband 
Internet Service Infrastructure Act (“the Act”). The Act is codified as Sections 86-5,102 to 86-
5,108 of the Nebraska Revised Statutes. In the Act, the Legislature clearly indicates that it in the 
public interest for commercial broadband providers to utilize electric utility easements for 
broadband deployment, and the use of electric utilities easements and infrastructure for 
commercial broadband facilities does not diminish the value of underlying real estate. For the 
reasons outlined below, ALLO is currently in a broadband facilities agreement with NPPD, 
and should be allowed to access aboveground and underground space in electric easements.

This Act provides for expanded usage of electric utility infrastructure and electric utility 
easements by commercial broadband providers by allowing providers and utilities to enter into 
broadband facility agreements (“BFAs”). After entering into a BFA with an electric utility, a 
broadband provider may use electric easements and infrastructure for attached facilities that are 
used in providing commercial broadband service. 

The Act defines an “attached facility” as a broadband facility or a broadband network, or any 
portion of a broadband network, located substantially:

a. Aboveground and attached to an electric utility’s electric utility infrastructure; or
b. Underground in an electric utility easement.

“Electric utility easement” is defined as recorded or unrecorded easement, right-of-way, or 
similar right in or to real property, including prescriptive rights, no matter how acquired, held by 
an electric utility for the siting of electric utility infrastructure or for the purpose of delivering 
electric service.

Lastly, “Broadband facility agreement” is defined as an agreement between an electric utility and
a commercial broadband supplier for the use of electric utility infrastructure and electric utility 
easements for attached facilities. For an agreement to be considered a BFA, it must contain one 
of several statements, one of which being “a statement that the electric utility has the legal right 
to authorize the use of the electric utility easement for commercial broadband facilities.”

Issue
1. In order to construct a fiber network in Kearney without unreasonable delay, ALLO must 

deploy fiber in electric easements.



2. For ALLO to economically and timely build a fiber network in Kearney, ALLO must 
deploy fiber underground in electric utility easements.

Analysis
For purposes of the Act, ALLO is a commercial broadband provider. Kearney and NPPD are 
both electric utilities. Once located in an electric utility easement ALLO’s fiber optic plant and 
associated assets (collectively, “fiber”) are considered attached facilities, and certain NPPD 
easements in Kearney are electric utility easements.

ALLO’s master pole attachment agreement with NPPD and subsequent local agreement in 
Kearney qualify as a BFA. ALLO’s 5/2/2005 License Agreement states that NPPD has legal 
authority to enter into the agreement which allows ALLO to occupy the easement with fiber, and 
the 1/14/2022 Application for New or Additional Attachments on NPPD Poles in Kearney  
specifically allows for the attachment of “Communication Cable” to poles within NPPD 
easements. This language appears to fall within of the Act’s definition of a BFA. 

Additionally, the Act specifically allows for broadband providers to engage in underground usage
of electric easements. A number of NPPD’s electric easements encompass an area described as “a
strip of land over under upon and across” the real estate (emphasis added). Per the Act, and 
specifically Neb. Rev. Stat. 86-5,105(3), “the terms and conditions of a written electric utility 
easement apply to the use of the electric utility easement for commercial broadband facilities....” 
NPPD’s easement rights extend underground. Under the Act, ALLO should be given equivalent 
access to this underground area within the electric utility easement.

Conclusion
For the reasons discussed herein, ALLO is currently in a broadband facilities agreement with 
NPPD. This allows ALLO to legally occupy both aboveground and belowground electric 
easement areas belonging to NPPD within the City of Kearney.
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Archived code versions

 Current through 2022 legislation effective as of July 14, 2022. 

278.5464. Provision of broadband service to unserved and underserved 
households and businesses — Facilitation by distribution cooperative.

(1)  The General Assembly recognizes and declares:

(a)  The provision of broadband service to residential, commercial, and industrial customers is critical to 
securing a sound economy and promoting the general welfare of the Commonwealth; and

(b)  Distribution cooperatives are able to access and leverage federal funding to extend and enhance 
the availability of broadband service to Kentucky residents who are currently unserved or underserved.

(2)  As used in this section:

(a)  “Underserved area” has the same meaning as in KRS 224A.011; and

(b)  “Unserved area” has the same meaning as in KRS 224A.011.

(3)  Notwithstanding any other statute to the contrary, a distribution cooperative may facilitate the operation 
of an affiliate engaged exclusively in the provision of broadband service to unserved or underserved 
households and businesses by:

(a)  Constructing and leasing excess capacity on any fiber optic cable for broadband service which 
shall not require a certificate of public convenience and necessity under KRS 278.020; however, the 
construction of fiber optic cable used to support the distribution cooperative’s electric distribution 
system shall require a certificate of public convenience and necessity under KRS 278.020;

(b)  Issuing securities or evidences of indebtedness in an amount not to exceed twenty-five percent 
(25%) of the net book value of its assets, the proceeds of which shall be used for the exclusive purpose 
of capitalizing the affiliate; or

(c)  Pledging up to twenty-five percent (25%) of the net book value of its assets as collateral for a loan 
entered into by the affiliate for the purpose of providing broadband services.

(4)  A distribution cooperative shall comply with the cost allocation requirements of:

(a)  KRS 278.2201, 278.2203, 278.2205, 278.2207, 278.2209, and 278.2211; and

(b)  Only KRS 278.2213(1) and (3) with regard to any costs associated with its facilitation of an 
affiliate’s provision of broadband services.

(5)  The commission shall promulgate administrative regulations regarding pole attachments under the 
commission’s jurisdiction, including those necessary for the provision of broadband service.

(6)  Before broadband services may be offered under this section, a distribution cooperative shall, by 
resolution of the board of directors and spread upon its minutes, have an economic feasibility study 
conducted. The feasibility study shall be provided to the commission and made available to distribution 
cooperative members upon request.

(7)  A distribution cooperative shall not allow the installation or operation of a broadband system on its 
electric delivery system by an affiliate or other broadband operator to diminish the reliability of the electric 
delivery system.
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(8)  A distribution cooperative shall not require any person to purchase broadband services from an affiliate 
or other broadband operator as a condition of receiving or continuing to receive electric energy from the 
distribution cooperative.

(9)  A distribution cooperative shall not disconnect or threaten to disconnect its electric service to any 
customer due to the customer’s failure to pay for broadband services provided to the customer by an 
affiliate or other broadband operator. 

(10)  Every distribution cooperative shall conduct an annual audit of compliance with this section, which 
shall be provided to the commission and made available to distribution cooperative members upon request.

(11)  The commission shall have no jurisdiction over the creation or operation of an distribution 
cooperative’s broadband affiliate, except as referred to in subsection (4) of this section.

History

2021 ch. 171, § 1, effective June 29, 2021; 2021 ch. 196, § 4, effective April 7, 2021; 2022 ch. 202, § 7, effective 
April 14, 2022.

End of Document
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SOCIAL MEDIA
Public Records?

IS SOCIAL MEDIA A PUBLIC RECORD?

1

2
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NEB. REV. STAT. § 84-712.01. PUBLIC 
RECORDS; RIGHT OF CITIZENS; FULL 
ACCESS; FEE AUTHORIZED

Except when any other statute expressly provides that particular information or records 
shall not be made public, public records shall include all records and documents, 
regardless of physical form, of or belonging to this state, any county, city, village, 
political subdivision, or tax-supported district in this state, or any agency, branch, 
department, board, bureau, commission, council, subunit, or committee of any of the 
foregoing. Data which is a public record in its original form shall remain a public 
record when maintained in computer files.

EVERTSON V. CITY OF KIMBALL 

When analyzing § 84-712.01, the Court noted that:

“The reference to “data” in the last sentence shows that the Legislature 
intended public records to include a public body's component 
information, not just its completed reports or documents. In addition, §
84–712.01(3) requires that courts liberally construe the public records 
statutes for disclosure when a public body has expended its funds.” 
Evertson v. City of Kimball, 278 Neb. 1, 9 (2009).

3
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APPLICABLE PUBLIC RECORDS 
RETENTION SCHEDULE

Includes routine public communication

24-25 Communication-Medium 
Term

2-year retention

WHAT ABOUT METADATA?

• no Nebraska caselaw on social media as public record, other states have analyzed 
emails as public records. 

• Williams v. Sprint/United Mgmt. Co. “Metadata’ is ‘information describing the 
history, tracking, or management of an electronic document.” Metadata from 
electronic files can include “information about a particular data set which describes 
how, when and by whom it was collected, created, accessed, or modified and how it 
is formatted (including data demographics such as size, location, storage 
requirements and media information).” Williams v. Sprint/United Mgmt. Co., 230 
F.R.D. 640, 646 (D. Kan. 2005). 

5

6
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WHAT ABOUT METADATA?

• the Arizona Supreme Court held that “metadata in an electronic document is part of 
the underlying document; it does not stand on its own.” Lake v. City of Phoenix, 222 
Ariz. 547, 550 (2009)

• The Washington Supreme Court held “Whereas no statute defined ‘public records’ in 
Arizona, a very broad statute defining public records as nearly any conceivable 
government record related to the conduct of government is liberally construed in 
Washington…We agree with the Supreme Court of Arizona that an electronic version 
of a record, including its embedded metadata, is a public record subject to disclosure. 
There is no doubt here that the relevant e-mail itself is a public record, so its 
embedded metadata is also a public record and must be disclosed.” O'Neill v. City of 
Shoreline, 170 Wash. 2d 138, 147 (2010).

QUESTIONS?
Ellen Kreifels

BLANKENAU WILMOTH JARECKE LLP
1023 Lincoln Mall, Suite 201

Lincoln, Nebraska 68508-2817
(402) 475-7080

ellen@nebenergylaw.com

7
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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 
 

GANNETT SATELLITE  
INFORMATION NETWORK, LLC., 
d/b/a USA TODAY, 
 
                          Relator, 
 
vs. 
 
JACLYN KLINTOE, in her official 
capacity as Director of University  
Records for the University of 
Nebraska—Lincoln , 
 

      Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
 
 
 
VERIFIED PETITION FOR WRIT 
OF MANDAMUS PURSUANT TO 

NEB. REV. STAT. § 84-712.03 

 
COMES NOW Gannett Satellite Information Network, LLC, 

d/b/a USA Today, Relator, by and through undersigned counsel, and 
seeks relief from the denial of its requests made to the University of 
Nebraska—Lincoln pursuant to the Nebraska Public Records Act, Neb. 
Rev. Stat. § 84-712 et seq. Relator alleges as follows: 

1. Relator Gannett Satellite Information Network, LLC, is a 
limited liability company that publishes the newspaper USA Today. 

2. Steve Berkowitz is employed by USA Today as a reporter. 
3. Respondent Jaclyn Klintoe is the Director of University 

Records for the University of Nebraska—Lincoln ("University"), an 
entity subject to the Nebraska Public Records Act. Respondent is the 
custodian of records of or belonging to the University of Nebraska—
Lincoln for purposes of the Nebraska Public Records Act. 

4. Relator is an interested person in an examination of 
public records for purposes of Neb. Rev. Stat. § 84-712(1). 

I. HEAD FOOTBALL COACH SCOTT FROST 

5. In November of 2021, the University announced a 
restructuring of head football coach Scott Frost's employment contract 

Filed in Lancaster District Court
*** EFILED ***

Case Number: D02CI220002061
Transaction ID: 0018512965

Filing Date: 06/22/2022 02:08:07 PM CDT
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("Second Frost Addendum"), which the University published on its 
website. 

6. The Second Frost Addendum states that Mr. Frost’s base 
annual salary will increase from $4 million to $5 million beginning on 
January 1, 2023 "[i]n the event Coach Frost performs as Head Coach 
for the [University of Nebraska Football] Program for the 2022 season 
and the Program achieves metrics mutually agreed to by the Parties." 

7. The "metrics mutually agreed to" ("Frost Metrics") were 
not published with the rest of the Second Frost Addendum or 
otherwise made available to the public.  

8. On April 8, 2022, Mr. Berkowitz made a public records 
request on behalf of Relator seeking records related to the Frost 
Metrics. A true and correct copy of the request is found attached hereto 
at Exhibit "A." 

9. The documents requested by Mr. Berkowitz on behalf of 
Relator are public records within the meaning of Neb. Rev. Stat. § 84-
712.1, in that they are records or documents of or belonging to the 
State and/or the University of Nebraska—Lincoln. 

10. Respondent denied the records request made by Mr. 
Berkowitz on behalf of Relator. A true and correct copy of the 
communication denying the records request is found attached hereto at 
Exhibit "A." 

II. HEAD MEN'S BASKETBALL COACH FRED HOIBERG 

11. In February of 2022, the University announced a 
restructuring of head men's basketball coach Fredrick Hoiberg's 
employment contract ("Second Hoiberg Addendum"), which the 
University published on its website. 

12. The Second Hoiberg Addendum states: 

In the event Coach Hoiberg performs as Head Coach for 
the Program for the 2022–2023 season and the Program 
achieves metrics mutually agreed to by the Parties, Coach 
Hoiberg's annual base salary will be three million five 
hundred thousand dollars ($3,500,000) from April 1, 2023, 
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through March 18, 2024. If Coach Hoiberg performs as 
Head Coach for the Program for the 2023-2024 season 
and the Program achieves metrics mutually agreed to by 
the Parties, Coach Hoiberg's annual base salary will be 
three million five hundred thousand dollars ($3,500,000) 
from April 1, 2024, through March 18, 2027. For the 
avoidance of doubt, if Coach Hoiberg performs as Head 
Coach for the Program during both the 2022-2023 season 
and the 2023-2024 season and the Program achieves the 
agreed upon metrics only for the 2022-2023, Coach 
Hoiberg's annual base salary from April 1, 2024, through 
March 31, 2027, shall be three million two hundred and 
fifty thousand dollars ($3,250,000). 

13. The "metrics mutually agreed to" ("Hoiberg Metrics") 
were not published with the rest of the Second Hoiberg Addendum or 
otherwise made available to the public.  

14. On May 3, 2022, Mr. Berkowitz made a public records 
request on behalf of Relator, seeking records related to the Hoiberg 
Metrics referenced in the Second Hoiberg Addendum. A true and 
correct copy of the request is found attached hereto at Exhibit "B." 

15. The documents requested by Mr. Berkowitz on behalf of 
Relator are public records within the meaning of Neb. Rev. Stat. § 84-
712.1, in that they are records or documents of or belonging to the 
State and/or the University of Nebraska—Lincoln. 

16. Respondent denied the records request made by Mr. 
Berkowitz on behalf of Relator. A true and correct copy of the 
communication denying the records request is found attached hereto at 
Exhibit "B." 

17. Relator requests that the Court issue a peremptory writ of 
mandamus to Respondent commanding her to immediately provide the 
records requested by Relator. 

18. Alternatively, if the Court declines to issue a peremptory 
writ of mandamus at the present time, Relator requests that the Court 
issue an alternative writ of mandamus compelling Respondent by 
either  immediately providing the records requested by Relator, or 
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show cause by a date certain why she declines to provide the requested 
records by answering the allegations in this verified petition, and upon 
the filing of such Answer, to set a date for the trial of this case.  

19. Relator requests that the Court expedite resolution of this 
mandamus action pursuant to Neb. Rev. Stat. § 84-712.03(3), which 
requires that this matter "take precedence on the docket over all cases 
and shall be assigned for hearing, trial, or argument at the earliest 
practical date and [be] expedited in every way." 

20. Relator requests that the Court assess against 
Respondent reasonable attorney fees and other litigation costs 
reasonably incurred by Relator pursuant to Neb. Rev. Stat.§ 84-712.07. 

 WHEREFORE, Relator requests that the Court issue a 
peremptory writ of mandamus compelling Respondent to provide 
access to the requested records; alternatively, Relator requests that the 
Court issue an alternative writ of mandamus as described above 
compelling Respondent to answer the allegations contained in this 
petition; that this matter be promptly set for trial; and that the Court 
assess against Respondent reasonable attorney fees and litigation costs 
reasonably incurred by Relator. 

 DATED this 22nd day of June, 2022. 

GANNETT SATTELITE 
INFORMATION NETWORK, 
LLC, d/b/a USA TODAY, 
Relator 

     By: s/ Michael F. Coyle   
      Michael F. Coyle, #18299 
      Brian J. Fahey, #25753 
      FRASER STRYKER PC LLO 
      409 South 17th Street 
      Suite 500, Energy Plaza 
      Omaha, Nebraska 68102 
      (402) 641-6000 
      mcoyle@fraserstryker.com 
      bfahey@fraserstryker.com 





From: Jaclyn Klintoe <jklintoe@nebraska.edu> 
Sent: Tuesday, April 12, 2022 11:04 AM
To: Berkowitz, Steve <sberkowi@usatoday.com>
Subject: FW: From USA Today Sports: Open-records request (Football)
 
Mr. Berkowitz:
 
Good morning. I am the Director of University Records for the University of Nebraska. We have
 received and processed your below public records request. The University previously received a
 request for the Second Addendum to Coach Frost’s employment contract. At that time, the
 University took the position that the addendum could be lawfully withheld pursuant to Neb. Rev.
 Stat. § 84-712.05(7). The previous requester petitioned the Office of the Nebraska Attorney General
 for review of the University’s decision.  The Attorney General agreed with the University and the
 addendum was not disclosed.
 
Given the foregoing, the University maintains that Neb. Rev. Stat. § 84-712.05(7) applies and that
 the University has a sufficient statutory basis to withhold production of the Second Addendum. I
 have attached the Attorney General’s disposition letter discussed above for your convenience. I
 have also attached a copy of the relevant statutory section should you wish to petition for review of
 my decision to withhold this document.
 
I am happy to discuss the above or provide clarifying information, should you have any questions or
 concerns.
 
Thank you,
 
Jaclyn Klintoe
Director of University Records
 

From: Berkowitz, Steve <sberkowi@usatoday.com> 
Sent: Friday, April 8, 2022 1:05 PM
To: Bren Chambers <bchambers@nebraska.edu>
Subject: FW: From USA Today Sports: Open-records request (Football)

vmb737
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Non-NU Email

    Based on an automatic response from Erin Busch’s nebraska.edu email
 address, I am forwarding this to you.
    Thanks!
    --Steve Berkowitz
 
From: Berkowitz, Steve 
Sent: Friday, April 8, 2022 2:00 PM
To: kmann@huskers.com
Cc: UNLAthleticsPRR@huskers.com; ebusch@nebraska.edu
Subject: From USA Today Sports: Open-records request (Football)
 
April 8, 2022
 
Keith Mann
Associate Athletics Director - Communications
University of Nebraska Athletic Department
One Memorial Stadium, 800 Stadium Drive
Lincoln, NE 68588-0122
VIA ELECTRONIC MAIL ONLY
 
Keith:
 
I am writing regarding the University of Nebraska’s Second Addendum to the employment
 contract of Head Football Coach Scott A. Frost (“Second Addendum”). As you know, the
 Second Addendum states that Mr. Frost’s base annual salary will increase from $4 to $5
 million beginning on January 1, 2023 “[i]n the event Coach Frost performs as Head Coach for
 the [University of Nebraska Football] Program for the 2022 season and the Program achieves
 metrics mutually agreed to by the Parties.”
 
Our understanding is that the terms comprising the “metrics mutually agreed to” (“Metrics”)
 have been memorialized in a writing or series of writings. However, the Metrics were neither
 included with the Second Addendum nor otherwise released to the public. I am writing to
 request a copy of, or access to, the Metrics, pursuant to Neb. Rev. Stat. § 84-712(1).
 
Please provide a response pursuant to Neb. Rev. Stat. § 84-712(4), including the record(s)
 requested or a statement of the statutory exception authorizing the withholding of all or
 parts of the record(s). Please include the name and title of the person responsible for the
 denial.



 
If the record(s) can be provided electronically, I would prefer that format. Please send it as an
 attachment to my email address, sberkowitz@usatoday.com.
 
If there will be a charge of more than $25, please notify me in advance.
 
Thank you for your assistance.
 
Steve Berkowitz
Sports Projects Reporter
USA Today, 3rd Floor
7950 Jones Branch Drive
McLean, VA 22108
703-854-7605

 



From: Jaclyn Klintoe <jklintoe@nebraska.edu> 
Sent: Monday, May 9, 2022 10:31 AM
To: Berkowitz, Steve <sberkowi@usatoday.com>
Subject: FW: From USA Today Sports: Open-records request (Men's basketball)
 
Mr. Berkowitz:
 
Good morning. I am the Director of University Records for the University of Nebraska. We have
 received and processed your below public records request. The University  is withholding the
 addendum pursuant to Neb. Rev. Stat. § 84-712.05(7). Previously, the University addressed a similar
 request for Head Football Coach Scott Frost’s contract addenda.  We withheld the requested
 contract addendum as protected personnel information, and upon review,  The Nebraska Attorney
 General agreed with the University and it was not disclosed.
 
Given the foregoing, the University maintains that Neb. Rev. Stat. § 84-712.05(7) applies and that
 the University has a sufficient statutory basis to withhold production of the requested addendum
 Coach Hoiberg’s contract. I have attached the Attorney General’s disposition letter related to the
 Coach Frost request discussed above for your convenience and review. I have also attached a copy
 of the relevant statutory section should you wish to petition for review of my decision to withhold
 this document.
 
I am happy to discuss the above or provide clarifying information, should you have any questions or
 concerns.
 
Jaclyn Klintoe
Director of University Records
 
 

From: Berkowitz, Steve <sberkowi@usatoday.com> 
Sent: Tuesday, May 3, 2022 9:42 AM
To: Jaclyn Klintoe <jklintoe@nebraska.edu>
Subject: From USA Today Sports: Open-records request (Men's basketball)
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Non-NU Email

May 3, 2022                                                
 
Jaclyn Klintoe
Director of University Records and Associate General Counsel
University of Nebraska Office of the Vice President and General Counsel
Varner Hall
3835 Holdrege Street
Lincoln, NE 68583-0745
VIA ELECTRONIC MAIL ONLY
 
Ms. Klintoe:
 
I am writing regarding the University of Nebraska-Lincoln’s Second Addendum to the
 employment contract of Head Men’s Basketball Coach Fred Hoiberg (“Second Addendum”).
 As you know, Section 1 of the Second Addendum states that Mr. Hoiberg’s base annual salary
 will increase by designated amounts for the 2023-24 season and beyond “if the Program
 achieves metrics mutually agreed to by the Parties.”
 
Our understanding is that the terms comprising the “metrics mutually agreed to” have been
 memorialized in a writing or series of writings. However, these metrics were neither included
 with the Second Addendum nor otherwise released to the public. I am writing to request a
 copy of, or access to, all such “metrics” referenced in the Second Addendum, pursuant to
 Neb. Rev. Stat. § 84-712(1).
 
Please provide a response pursuant to Neb. Rev. Stat. § 84-712(4), including the record(s)
 requested or a statement of the statutory exception authorizing the withholding of all or
 parts of the record(s). Please include the name and title of the person responsible for the
 denial.
 
If the record(s) can be provided electronically, I would prefer that format. Please send it as an
 attachment to my email address, sberkowitz@usatoday.com.
 
If there will be a charge of more than $25, please notify me in advance.
 
Thank you for your assistance.
 
Steve Berkowitz
Sports Projects Reporter
USA Today, 3rd Floor



7950 Jones Branch Drive
McLean, VA 22108
703-854-7605
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Public Information Request Form 
TERMS AND CONDITIONS 

No information shall be made available unless the requesting person completes all required 
sections of this information request.  

Persons must submit a completed request form at least 4 business days before the date on which the 
person desires to inspect and/or copy records.  

By completing this form, the person acknowledges that the District may charge a fee for the 
reasonable cost of labor and material associated with producing or copying the requested records. 

Please indicate your preference:
☐ View files at the PPD office.
☐ I will copy or reproduce files (using personal equipment) at the PDD office.
☐ Would like copies of files to be mailed by PDD*.
☐ Would like files e-mailed by PDD*. E-mail address: ______________________________

*Files will only be able to be e-mailed if file size is small enough. If too large to be e-mailed, a link to 
download files will be provided.

Requesting person’s name, address, and telephone number(s): (Required)

_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 

State specifically what documents or records are requested: (Required)

_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 

For what purpose will the documents be used?: (Optional)

_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
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If this request is being made on behalf of any person or entity, please state the names, 
addresses, and telephone numbers of the others: (Required)

_______________________________________________________________________________________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

______________________ ______________________________________ 

Date Person Requesting District Information 

ACTION TAKEN 
(Internal Use Only)

_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 

______________________ 

Date 

_____________________________________

District Representative 

______________________________________ 

Title 
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Joshua P. Fershée, Dean & Professor of Law
Creighton University School of Law
September 2021

Evolving Environmental Sustainability 

One View
1

2
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A Different View

© 2019 Joshua P. Fershee

USA at Night

© 2016 Joshua P. Fershee

3
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Unexpected Consequences

© 2016 Joshua P. Fershee

Natural Gas 
Prices 
Changed the 
Assumptions

Wellhead natural gas prices, 
per thousand cubic feet, 
have dropped and stayed 
low: 

• 2005: $8.69
• 2006: $6.73
• 2007: $6.97
• 2008: $8.86
• 2009: $3.94 
• 2010: $4.37 
Lower prices should
change[d] what was 
possible. 

• 2011: $4.00
• 2012: $2.75
• 2013: $3.73
• 2014: $4.37
• 2015: $2.62
• 2016: $2.52 
• 2017: $2.99 
• 2018: $3.15
• 2019: 2.62 (9 mo. ave.)
• Sept. 2019: $2.56
• Sept. 2020: 2.30
• Sept. 2021: 4.07
• Aug. 2022: 8.81

* Henry Hub Natural Gas Spot Price (Dollars per Million Btu), https://www.eia.gov/dnav/ng/hist/rngwhhdm.htm

5
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Production Continues, Despite Prices

Natural Gas is the Choice for New Generation
Will is stay that way? 

7
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But Electricity Prices Have Not Dropped

Electricity Generation 
Finally Evolves

• U.S. Electricity Generation, by fuel

• Source: U.S. Energy Information Administration
• https://www.eia.gov/electricity/monthly/epm_ta
ble_grapher.php?t=epmt_1_01

Annual 
Total

Coal
Natural 
Gas

Renewables 
(non-hydro)

2008 48.21% 21.43% 3.04%
2009 44.45% 23.31% 3.63%
2010 44.78% 23.94% 4.02%
2011 42.28% 24.72% 4.69%
2012 37.40% 30.29% 5.29%
2013 38.89% 27.66% 6.01%
2014 38.64% 27.52% 6.39%
2015 33.18% 32.66% 6.65%
2016 30.40% 33.81% 7.45%
2017 29.89% 32.14% 8.77%
2018 27.48% 35.21% 8.54%
2019 23.63% 38.46% 8.93%
2020 19.29% 40.57% 10.19%
2021 21.84% 38.28% 10.97%

9
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Three numbers:

600 million
300 million
1.3 billion

Source: https://www.washingtonpost.com/graphics/world/world-without-power/

Cheap Gas Makes Cheap Coal
• A Moral Question

– Health v. Climate? 

• Who is in charge?  (Who decides?)

• What are our options? 

11
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“Cheap” Gas Creates Opportunity (to a 
point)
• Decreased coal and nuclear = more renewables

– When gas prices increase, renewables fill the gap

• But can we evolve the transportation sector?

• Will we work to protect our environment and hold 
people accountable? 

• Ultimately, will we cross the bridge? 

13
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Revisiting Force Majeure:

Best Management Practices Post-Covid

September 22, 2022

Nebraska Rural Electric Association
Legal Seminar
Lincoln, Nebraska

1

2

Presented By:

Michael S. Degan Kutak Rock LLP
-Commercial Litigation
-Renewable Energy

1

2
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Recent Spotlight on Force Majeure

• Worldwide COVID-19 Pandemic (2020-2021)
• Government mandated lockdowns

• Winter Storm Uri (2021)

3

Misperception 1: Settled Area of  Law

• Rarely litigated in most states
• New York and Texas are exceptions
• Many issues unresolved in most jurisdictions
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Lack of  Nebraska Precedent

• Westlaw key search returns just 4 reported cases in Nebraska
• Only two actually utilize the term “force majeure”

• Blue Creek Farm, Inc. v. Aurora Co-op. Elevator, 259 Neb. 1032 (2000)
• Cleasby v. Leo A. Daily Co., 221 Neb. 254 (1985)

• Two others decided on other grounds (no mention of force majeure)
• Wilson & Co. v. Fremont Cake & Meal Co., 153 Neb 160 (1950)
• Matousek v. Galligan, 104 Neb. 731 (1920)
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Misperception 2: “Get Out of  Jail Free” Card!
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What is Force Majeure?

• Common law roots
• Concept of fundamental fairness: 

• A party should be excused from performance of an obligation where an 
unforeseeable, supervening event beyond the party’s control renders 
performance impossible.

• Excuses performance

7

Common Law Excuse of  Performance
• Judicial remedy

• Acts of God
• Impossibility of performance
• Impracticability of performance
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Contract Law Excuse of  Performance

• Force majeure is a creature of contract
• Terms of the contract control

9

Acts of  God

• Natural hazards outside of human control
• Typically extremes of nature

• Lightning
• Hurricanes
• Earthquakes
• Floods
• Pandemic/plague
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Extraordinary Force of  Nature

• Nebraska Jury Instructions – NJI2d Civ. 2.02C (tort)
• “Force of nature so extraordinary that it could not have been reasonably 

anticipated or expected”; and
• The extraordinary force of nature was the only proximate cause of the event

11

Common Law Doctrines of  
Impossibility/Impracticability/Frustration
• Unforeseeable event 
• Non-occurrence of which was assumed by parties at time of contract
• Outside control of party obligated to perform
• Prevents performance
• Performance excused

12
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Common Law Doctrines of  
Impossibility/Impracticability
• Impossibility: performance by party prevented

• Typically invoked by seller

• Impracticality: performance by party rendered impractical
• Typically invoked by buyer

13

Uneven Application

• Application of common law excuse doctrines uneven
• Material variations among jurisdictions
• Lack of certainty
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Impossibility in Nebraska 

• Matousek v. Galligan, 104 Neb. 731 (1920)
• Written agreement to deliver hay by date certain
• No force majeure clause

• Supreme Court affirmed jury determination that heavy spring rains 
rendered performance impossible

• Was event unforeseen or unforeseeable?
• Could risk have been anticipated and appropriate steps taken to ensure 

performance?

15

Compare Wilson v. Fremont Cake

• Wilson & Co. v. Fremont Cake & Meal Co., 153 Neb 160 (1950)
• Contract to deliver soybean oil
• No force majeure clause

• Claimed operation of plant impossible due to shortage of raw 
materials, labor and machinery caused by WWII

• Supreme Court affirmed trial court finding that performance was not 
excused 
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Wilson v. Fremont Cake

• Whether a contract is impossible to perform determined as of date of 
contracting, not date of performance

• “A contract which is possible of performance when made does not become 
invalid or unenforceable because conditions afterwards arise which render 
performance impossible.”

• Parties must bear risk of future events impacting performance unless 
those risks of future events are apportioned in the contract

17

Common Law Excuse Disfavored 

• Courts grown reluctant to grant relief where parties fail to anticipate 
events or apportion risk

• Greater scrutiny:
• Whether events unforeseeable scrutinized
• Whether performance truly prevented scrutinized

• Party seeking to be excused bears heavy burden

18
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Takeaway

• Parties should not resort to common law and expect courts to bail 
them out

• Risks to future performance, including the risks of unforeseen and 
unforeseeable events, should be addressed in the agreement

19

Force Majeure

• Creature of contract
• Terms of the agreement control
• No required terms

20
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Force Majeure Typical Elements

• Event unforeseen or unforeseeable
• Event beyond the control of the parties
• Excluded events
• Causation
• Mitigation
• No terms required 

21

Foreseeability

• Unforeseen is subjective.  Did the parties contemplate the event?
• Unforeseeable is objective.  An event not reasonably foreseeable by 

an objective person.
• Economic hardship generally not considered an unforeseeable event.
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Foreseeability vs. Probability

• Commentators have question foreseeability as archaic
• Noting that few events truly unforeseeable; an asteroid strike may be 

exceedingly unlikely, but foreseeable nonetheless
• Some commentators suggest that force majeure is really directed at 

apportioning risk based on probability 

23

Listing Force Majeure Events

• Contracts often contain lengthy list of events constituting an force 
majeure event

• Can an enumerated risk be unforeseen?
• Listed event may be foreseeable, but timing and extent of event may not

• Reflects evolution of force majeure as contractual risk apportionment

24
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Interpreting Force Majeure Lists

• Must event be listed AND unforeseeable?
• Language is key
• Courts require showing of enumerated event AND unforeseeability 

where language specifies both elements
• Courts are split where contract is silent as to unforeseeability of an 

enumerated event 
• (Third Circuit requires unforeseeability showing; Fifth Circuit does not)

25

Catch-All Language

• Force Majeure clauses typically contain ”catch-all” provision
• E.g. “Any other event not reasonably foreseen by the parties…”
• “Including but not limited to…”

• Doctrine of Ejusdem Generis may limit application to similarity and 
scope of listed events

26
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Beyond Control

• Force majeure clause typically requires the event to be outside the 
control of the party invoking Force Majeure

• Courts have wrestled with the meaning of “control” where not 
specifically defined

27

Control 

• Control of Event?
• Contractors can’t control weather, but…

• Control of Outcome?
• Could party have anticipated event?
• Could party have mitigated outcome?

• Control of Risk
• Was event foreseeable at time of contracting?  
• Could risk have been apportioned in agreement?

28
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Excluded Events

• Language excluding certain events from Force Majeure
• E.g. Obligation to pay rent in lease

• Economic hardship

29

Causation

• Force majeure clauses typically require event to be sole proximate 
cause of inability to perform

• Contributing cause generally insufficient
• Confluence of market conditions, consumer behavior and other economic 

events following 9-11 terrorist attacks fell short of causation requirement 
necessary to invoke force majeure

• Reasonable precautions
• Courts have denied force majeure If reasonable precautions would have 

enabled performance

30
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Mitigation

• Force Majeure clauses sometimes require invoking party to mitigate
• Courts sometimes require party claiming force majeure to mitigate 

loss

• Question: why obligated to mitigate if performance is excused?

31

Mitigation

• Perhaps mitigation better analyzed as “beyond control” issue
• If invoking party has ability to mitigate the effect of the event, is the event 

truly beyond the control of the invoking party?

• In other instances, mitigation may be causation issue
• Contract to provide output from specific plant cannot be performed if that 

plant destroyed by storm
• On the other hand, if contract calls for delivery of fungible goods produced by 

several plants, destruction of one plant will not cause inability to perform

32
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Conditions

• Force majeure clause typically contain conditions precedent
• E.g. prompt notice

33

Overlays

• UCC § 2-615
• Standard Industry Terms/Practices
• Trade Rules
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2020-21 Pandemic

• Worldwide pandemic
• Extensive government shutdowns
• Potentially impacted nearly every executory contract in effect

35

2020-21 Pandemic 

• Anticipated avalanche of litigation 
• Failed to materialize
• Fewer than 100 cases filed in federal courts
• Why?

• Pervasiveness of pandemic effect?
• Uncertainty of outcomes?
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2021 Winter Storm Uri

• Widespread weather event in ERCOT
• Extended period of freezing temperatures effected infrastructure
• Renewable energy facilities
• Natural gas facilities

• Resulted in gas and electricity supply shortages
• Extreme market fluctuations in price of gas and electricity
• Rolling blackouts

37

Widespread Weather Events

• Severe weather neither novel nor unforeseeable 
• 2011 Texas winter storm

• Timing of storms may be unforeseeable, but possibility of severe 
storms is foreseeable

• Party will not be excused for nonperformance if caused by lack of 
reasonable precautions

• Uri has triggered significant litigation, much of it turning on 
reasonable precautions
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What Did We Learn?

• Force Majeure clear as mud
• Unpredictable outcomes
• Language and law dependent
• Force majeure typically involves myriad legal issues
• Fact intensive
• Litigation invariably required to resolve

39

Leverage

• Litigation costly for both sides
• Force Majeure issues typically all or nothing
• Provides negotiating and settlement leverage

40
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Best Practices

• Always include force majeure provision in material contracts
• Update and tailor specific language
• Avoid general boilerplate
• Tailor to specifics of transaction
• Tailor to specifics of industry
• Identify source of performance if material
• Specify outcomes if force majeure events occur

41

Examples

• In gas industry, upstream pipeline curtailment deemed a force 
majeure event excusing downstream performance

• Include specific language providing that if upstream delivery is 
curtailed, downstream performance is excused

• Be as specific as possible, identify curtailment due to weather events, 
transmission congestion, ISO/RTO dispatch, weather, etc. 

42
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Best Practices

• The more specificity the better—increases likelihood that risks will be 
apportioned as specified

• Modern force majeure less focused on foreseeability, but how to 
apportion identified foreseeable risks

43

Additional Considerations

• Choice of law—many issues undecided in many jurisdictions
• Consider incorporation of applicable industry trade rules 
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Questions?
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Chapter 70 
Proposed Revisions

Currently, what is the PRB’s role?

1. Approve Charters

2. Approve Service Area 
Agreements & Waivers

3. Approve construction of 
certain generation

1
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Chartered Territory
What is it?

70-604.01. Chartered territory; boundaries.

(1) Except as the same may be further limited or expanded by requirements in Chapter 70, article 
6, the chartered territory of any district organized pursuant to and existing by virtue of or subject 
to the provisions of Chapter 70, article 6, shall include the area in this state within which such 
district renders electric service of the nature defined in section 70-604.02 and termed its 
operating area. There may be included, within the chartered area of such district, areas which are 
outside the operating area as defined in section 70-604.02, but as to which inclusion is 
nevertheless authorized by other sections of Chapter 70, article 6.

(2) Subject to the requirements of section 70-662 and the approval of the Nebraska Power 
Review Board in accordance with sections 70-663 and 70-664, any district organized pursuant to 
Chapter 70, article 6, and engaged in the operation of electric generation, transmission, or 
distribution facilities or any combination thereof may, in the discretion of the board of directors 
of such district and upon a finding by the board of directors of such district that the inclusion or 
exclusion thereof would be consistent with the best interests of the district and its customers, 
either include within or exclude from the chartered area all municipalities which have a 
population of fewer than one thousand five hundred inhabitants as determined by the most recent 
federal decennial census or the most recent revised certified count by the United States Bureau of 
the Census and which are within a county where such district provides electric service but are not 
otherwise in such district's operating area.

3
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70-604.02. Operating area, defined.

The operating area of a district, for purposes of establishing its chartered territory, is the 
geographical area in this state comprising:

(1) The district's retail distribution area, which is that area within which the district delivers 
electricity by distribution lines directly to those of its customers who consume the electricity; 
and
(2) The district's wholesale distribution area, which is the aggregate of those retail distribution 
areas of the public electric utilities which purchase electricity either directly or indirectly from 
the district for resale to their retail customers if the selling district has the responsibility, in 
whole or in part, of charging for and delivery of the electricity by transmission lines to the 
retail public electric utility distribution lines at one or more points of delivery pursuant to a 
power contract, having an original term of five years or more, to deliver firm power and 
energy that constitutes fifty percent or more of the purchasing public electric utility's annual 
energy requirements. To the extent that a selling district leases its plant or systems to another 
district to be operated by such other district, or produces electricity, hydrogen, or ethanol 
which other districts may purchase, and such other districts provide or operate the 
transmission lines to carry such electricity from the producer to such other districts, the retail 
and wholesale distribution areas of such other districts are not a part of the operating area of 
the selling district by reason alone of such leasing or production.

70-604.03. Operating area; boundary lines; establish; precinct 
division; request by retail customer to vote or hold office; 
certification procedure.

(1) To establish boundary lines of an operating area coincident with voting 
precinct or county boundary lines, it shall be permissible to eliminate area 
from or add area to the operating area so that retail distribution areas are 
identified by reference to whole voting precincts and wholesale distribution 
areas are identified by reference to whole counties.

(2) Voting or election precincts may be divided for the purposes of 
establishing chartered territory and district elections. The description of such 
divided precincts may be given by section, township, and range and shall be 
subject to the approval of the Secretary of State.

5
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70-604.03. Operating area; boundary lines; establish; precinct 
division; request by retail customer to vote or hold office; 
certification procedure.

(3) Any retail customer whose principal residence is being served by a public power district 
and whose principal residence is not in the chartered territory of such district may request 
the district in writing at least fifteen days prior to the certification date for such district, as 
such date is provided in section 70-611, for the right for each registered voter residing at 
such residence to vote for, and be eligible to hold office as a member of, the board of 
directors of such district. The secretary of the district shall cause notice to be given to each 
such retail customer which reasonably prescribes the manner in which the retail customer 
may request such right to vote. The notice shall be given by first-class mail and may be 
included as part of the regular billing statement mailed to a customer if such billing 
statement is sent by first-class mail to such retail customer and the mail is conspicuously 
marked as to its importance. Such notice shall be given at least sixty days prior to the time 
the election certification and publication information is transmitted to the Secretary of State 
pursuant to section 70-611. The district shall certify to the Secretary of State the names of all 
such retail customers for whom such request to vote has been made along with identification 
of the voting or election precincts in which such retail customers reside, and each such retail 
customer shall be a registered voter and qualified to hold office as a member of the board of 
directors, if otherwise qualified to vote.

70-604.03. Operating area; boundary lines; establish; precinct 
division; request by retail customer to vote or hold office; 
certification procedure.

(4) Any district dividing a precinct pursuant to subsection (2) of this section 
or certifying retail customers pursuant to subsection (3) of this section shall 
transmit all necessary information relevant to such division or certification 
along with the election certification and publication provided for in 
section 70-611. All additional election costs caused by such division or 
certification shall be due and payable by the district within thirty days after 
the receipt of a statement from the county.

7
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Chartered Territory
How to divide it for PPD Board Representation?

70-612

(1)(a) Subject to the provisions of Chapter 70, article 6, and subject to the approval of the 
Nebraska Power Review Board, the board of directors of a district, other than a district with 
a service area containing a city of the metropolitan class, may amend the petition for its 
creation to provide for the division of the territory of such district into two or more 
subdivisions for the nomination and election of some or all of the directors. Each 
subdivision shall be composed of one or more voting precincts, or divided voting 
precincts, and the total population of each such subdivision shall be approximately the 
same. Except in districts which contain a city of the metropolitan class, two or more 
subdivisions may be combined for election purposes, and members of the board of directors 
to be elected from such combined subdivisions may be nominated and elected at large when 
not less than seventy-five percent of the population of the combined subdivisions is within 
the corporate limits of any city.

9
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70-612

(b) In the event a district formed includes all or part of two or more counties and is (i) 
engaged in furnishing electric light and power and more than fifty percent of its customers 
are rural customers or (ii) engaged in furnishing electric light and power and in the 
business of owning and operating irrigation works, then and in that event such subdivisions 
may be formed by following precinct or county boundary lines without regard to 
population if in the judgment of the Nebraska Power Review Board the interests of the 
rural users of electricity or of users of irrigation water service in such district will not be 
prejudiced thereby.

Service Territory
What is it?

11
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70-1005. Suppliers of electricity; service area; 
application to establish; notice of hearing; exception.

Any time on or after July 1, 1964, apply to the board to establish its service 
area. In such case and in all cases where agreements have not been entered 
into, including cases arising under section 70-1008, the secretary shall give 
written notice to the parties involved citing them to appear at a time, not less 
than thirty days thereafter, and at a place specified in the notice for a hearing 
upon the matter of establishing the service areas concerned in the notice. The 
provisions of this section shall not apply to service within the corporate 
limits of any municipality.

70-1007. Establishment of service areas; 
board; orders; policy considerations.

After the hearing, the board shall make an order establishing the service areas in the 
matter covered by the notice. In determining any such matter, the board shall seek 
to carry out the policy stated in section 70-1001. It shall give such consideration as 
is appropriate in each case to the following:

(1) The supplier best able to supply the load required;
(2) The most logical future supplier of the area;
(3) The desires of the supplier with respect to loads and service areas it wishes to 
serve;
(4) The ability to provide service at costs comparable to other suppliers in the 
service area and the immediate costs to the ultimate consumers involved in the 
transfer; and
(5) The ability of the supplier to cope with the problems of expanding loads and 
increased costs.

13
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Standard of Review for Service Area 
Adjustments

‣ Absent annexation or concurrence of the adjoining supplier, the only 
present means for a municipal power supplier to obtain a modification of 
its service area is by establishing that the present supplier cannot or will 
not furnish adequate electrical service or that its doing so involves a 
wasteful and unwarranted duplication of facilities. 
‣ In re Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 

(1993).

70-1008. Certified service areas; established; municipalities; newly 
annexed areas; acquisition of facilities and customers; procedure; 
waiver of right to acquire; joint planning.

In the absence of an agreement between the suppliers affected 
and notwithstanding the provisions of subdivisions (1) to (5) of 
section 70-1007:

(1) Existing service areas presently designated by agreements 
and exhibits filed with and approved by the board, or 
previously ordered by the board, shall remain and be 
established as certified service areas.

15
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70-1008. Certified service areas; established; municipalities; newly 
annexed areas; acquisition of facilities and customers; procedure; 
waiver of right to acquire; joint planning.

(2) A municipally owned electric system, serving such municipality at retail, shall have 
the right, upon application to and approval by the board, to serve newly annexed areas of 
such municipality. Electric distribution facilities and customers of another supplier in 
such newly acquired certified service area may be acquired, in accordance with the 
procedure and criteria set forth in section 70-1010, within a period of one year and 
payment shall be made in respect to the value of any such facilities' customers or 
certified service area being transferred. The rights of a municipality to acquire such 
distribution facilities and customers within such newly annexed area shall be waived 
unless such acquisition and payment are made within one year of the date of annexation. 
If an application is made to the board within one year of the date of annexation for a 
determination of total economic impact as provided in section 70-1010, such right shall 
not be waived unless the municipality fails to make payment of the price determined by 
the board within one year of a final decision establishing such price. Notwithstanding 
other provisions of this section, the parties may extend the time for acquisition and 
payment by mutual written agreement.
(3) All retail power suppliers having adjoining certified service areas shall engage in joint 
planning with respect to customers, facilities, and services, taking into account the 
considerations specified in section 70-1007, including the possibility that an area may be 
annexed by a municipality within a reasonable period of time.

Issues

17
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Issues/Objectives

‣ Service “Territory” doesn’t match Chartered Territory
‣ Legal reasons they don’t have to be the same
‣ Section rule
‣ Whole voting precincts
‣ 1500 population rule
‣ Municipalities with service territory and the ½ mile corporate 

boundaries “rule”

‣ Secretary of State doesn’t like the discrepancies

‣ SAA need to be updated after the 2021 Charter Amendments

Issues/Objectives

Customer Disputes
• Waivers: permanent vs. temporary
• Service Area Agreements are not 
automatically updated

19
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Exceptions in SAA

Maps aren’t public

Exceptions “over the line” at 
the time the SAA was created

21
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Director Compensation

70-624.02

‣ The members of the board of directors shall be paid their actual expenses, 
while engaged in the business of the district under the authority of the 
board of directors, and, for their services, such compensation as shall be 
fixed by the board of directors.

‣ The boards of directors of those districts with gross revenue of less than 
forty million dollars may fix compensation at not to exceed six thousand 
seven hundred twenty dollars per year as to all members except the 
president and not exceeding seven thousand five hundred sixty dollars a 
year as to the president.

25
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70-624.02

‣ The boards of directors of those districts with gross revenue of forty million dollars or more 
may fix compensation at not to exceed thirteen thousand four hundred forty dollars per year as 
to all members except the president or chairperson of the board and not exceeding fifteen 
thousand one hundred twenty dollars per year as to the president or chairperson of the 
board. All salaries and compensation shall be obligations against and be paid solely from the 
revenue of the district. No director shall receive any other compensation from the district, 
except as provided in this section, during the term for which he or she was elected or 
appointed or in the year following the expiration of his or her term, and resignation from such 
board of directors shall not be construed as the termination of the term of office for which he 
or she was elected or appointed. A member of the board of directors of a public power district 
organized under the laws of this state shall not be limited to service on the board of directors 
in the district in which he or she has been elected so as to preclude service in similar positions 
of trust on a state, regional, or national level which are the result of his or her membership as a 
director on such board. For time expended in his or her duties in such position of trust, the 
director shall not be limited to any existing provisions of law of this state relating to payment 
of per diem for services as a member of such board of directors, but shall be entitled to receive 
such additional compensation as may be provided for such service, regardless of the fact that 
such compensation may be paid from funds to which his or her district has made contributions 
in the form of dues or otherwise.
‣ Does this mean a small district cannot be paid for NREA directorship or NRECA, etc.?

Director Qualifications

27
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70-610

Board of directors; candidate qualifications; election; expenses.
(1) After the selection of the original board of directors of a district as 
provided for in sections 70-604 and 70-609, successors shall be nominated 
and elected as provided in section 32-512. Elections shall be conducted as 
provided in the Election Act.
(2) A candidate for director shall be a registered voter residing within the 
chartered territory or subdivision as defined in the charter of the district or 
a retail customer duly certified in accordance with subsection (3) of 
section 70-604.03.

Qualifications

Should there be more than simply a 
registered voter in the chartered territory?

29
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Public Bidding/Sealed Bid Process

70-637. Construction, repairs, and improvements; 
contracts; sealed bids; exceptions; notice; when.

Construction, repairs, and improvements; contracts; sealed bids; exceptions; notice; when.
(1) A district shall cause estimates of the costs to be made by some competent engineer or 
engineers before the district enters into any contract for:

(a) The construction, reconstruction, remodeling, building, alteration, maintenance, 
repair, extension, or improvement, for the use of the district, of any:

(i) Power plant or system;
(ii) Hydrogen production, storage, or distribution system;
(iii) Ethanol production or distribution system;
(iv) Irrigation works; or
(v) Part or section of a system or works described in subdivisions (i) through (iv) of 
this subdivision; or

(b) The purchase of any materials, machinery, or apparatus to be used in the projects 
described in subdivision (1)(a) of this section.

31

32



Chapter 70 Proposed Revisions 9/22/2022

Kreifels, Ellen 17

70-637. Construction, repairs, and improvements; 
contracts; sealed bids; exceptions; notice; when.

(2) If the estimated cost exceeds the sum of two hundred fifty thousand 
dollars, for those districts with a gross revenue of less than five hundred 
million dollars, or five hundred thousand dollars, for those districts with a 
gross revenue of five hundred million dollars or more, no such contract shall 
be entered into without advertising for sealed bids.

Continued…

(4)(a) The provisions of subsection (2) of this section and sections 70-638 and 70-
639 relating to sealed bids shall not apply to contracts entered into by a district in the 
exercise of its rights and powers relating to (i) radioactive material or the energy therefrom, 
(ii) any technologically complex or unique equipment, (iii) equipment or supplemental labor 
procurement from an electric utility or from or through an electric utility alliance, or (iv) any 
maintenance or repair, if the requirements of subdivisions (b) and (c) of this subsection are 
met.

(b) A contract described in subdivision (a) of this subsection need not comply with 
subsection (2) of this section or section 70-638 or 70-639 if:

(i) The engineer or engineers certify that, by reason of the nature of the subject matter 
of the contract, compliance with subsection (2) of this section would be impractical or 
not in the public interest;
(ii) The engineer's certification is approved by a two-thirds vote of the board; and
(iii) The district advertises notice of its intention to enter into such contract, the 
general nature of the proposed work, and the name of the person to be contacted for 
additional information by anyone interested in contracting for such work.
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Continued…

(c) Any contract for which the board has approved an engineer's certificate 
described in subdivision (b) of this subsection shall be advertised in three 
issues not less than seven days between issues in one or more newspapers 
of general circulation in the district and in such additional newspapers or 
trade or technical periodicals as may be selected by the board in order to 
give proper notice of its intention to enter into such contract, and any such 
contract shall not be entered into prior to twenty days after the last 
advertisement.

70-638

Prior to advertisement for sealed bids, plans and specifications for the 
proposed work or materials shall be prepared and filed at the principal office 
or place of business of the district. Such advertisement shall be made in 
three issues, not less than seven days between issues, in one or more 
newspapers of general circulation in the district and in such additional 
newspapers or trade or technical periodicals as may be selected by the board 
in order to give proper notice of the receiving of bids. Such advertisement 
shall designate the nature of the work proposed to be done or materials 
proposed to be purchased, that the plans and specifications therefor may be 
inspected at the office of the district, giving the location thereof, and shall 
designate the time within which bids shall be filed, and the date, hour and 
place the same shall be opened.
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Acquisition of Easements
“10 or more parcel” question

70-301

Any public power district, corporation, or municipality that engages in the generation or 
transmission, or both, of electric energy for sale to the public for light and power purposes, 
the production, storage, or distribution of hydrogen for use in fuel processes, or the 
production or distribution, or both, of ethanol for use as fuel may acquire right-of-way over 
and upon lands, except railroad right-of-way and depot grounds, for the construction of pole 
lines or underground lines necessary for the conduct of such business and for the placing of 
all poles and constructions for the necessary adjuncts thereto, in the same manner as railroad 
corporations may acquire right-of-way for the construction of railroads. Such district, 
corporation, or municipality shall give public notice of the proposed location of such pole 
lines or underground lines with a voltage capacity of thirty-four thousand five hundred volts 
or more which involves the acquisition of rights or interests in more than ten separately 
owned tracts by causing to be published a map showing the proposed line route in a legal 
newspaper of general circulation within the county where such line is to be constructed at 
least thirty days before negotiating with any person, firm, or corporation to acquire 
easements or property for such purposes and shall consider all objections which may be filed 
to such location. After securing approval from the Public Service Commission and having 
complied with sections 70-305 to 70-309 and 86-701 to 86-707, such public power districts, 
corporations, and municipalities shall have the right to condemn a right-of-way over and 
across railroad right-of-way and depot grounds for the purpose of crossing the same. The 
procedure to condemn property shall be exercised in the manner set forth in sections 76-
704 to 76-724.
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Easy fix?

25-2504 says “ten additional 
owners of separately owned tracts.”

Gross Revenue Tax
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70-651.01

Every public power district or public power and irrigation district owning 
property with respect to which it made payments in lieu of taxes in the 1957 
calendar year, shall, so long as it continues to own such property, continue to 
pay annually the same amounts in the same manner.

70-651.03. 

Beginning in 1960, every public corporation and political subdivision of the 
state, which is organized primarily to provide electricity or irrigation and 
electricity, and which sells electricity at retail within incorporated cities or 
villages, shall on or before April 1, of each year, pay to the county treasurer 
of the county in which any such incorporated city or village may be located, 
a sum equivalent to five percent of the gross revenue derived by it during the 
preceding calendar year from retail sales of electricity within such 
incorporated city or village, less an amount equivalent to the amount paid by 
such public corporation in lieu of taxes in the 1957 calendar year with 
respect to its properties in such city or village.
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70-651.05.

All payments made under sections 70-651.01 to 70-651.05 shall be in lieu of 
all other taxes, payments in lieu of taxes, franchise payments, occupation 
taxes, and excise taxes but shall not be in lieu of motor vehicle licenses and 
wheel taxes, permit fees, fuel taxes, and other such excise taxes or general 
sales taxes levied against the public generally.

Franchise vs. Lease
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70-659

Any such district shall be required at all times to have a valid and subsisting 
franchise, either running to it as original grantee from such city or village, or 
assigned to it by or through a grantee of the city or village, if such district 
proposes to generate, distribute and sell, or to distribute and sell, electrical 
energy to such city or village or to its inhabitants, as a condition precedent to 
the operation of such district's electric utility or utilities within such city or 
village, in every case and to the same extent as where a private corporation is 
required to have such valid and subsisting franchise to operate its electric 
utility or utilities within such city or village.

70-660.
Terms and Conditions; Rates Prescribed.

All franchises granted by a city or village to any such district, to operate 
such district's electric utility or utilities within the corporate limits of such 
city or village, may provide the maximum rates that may be charged by such 
district for furnishing electrical energy to such city or village, or to its 
inhabitants, during the franchise period. Such franchises shall be granted in 
the same manner and upon the same terms and conditions as may now or 
hereafter be provided by law for granting franchises to private corporations 
by such cities or villages.
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70-661. Contracts with City or Village; 
Terms and Conditions.

Contracts, other than franchises, which such city or village is empowered to 
make with any such district to furnish such city or village, or its inhabitants, 
with electrical energy, shall be made in the same manner and upon the same 
terms and conditions as such city or village is now or hereafter empowered 
to make with any private corporation to furnish such city or village, or its 
inhabitants, with electrical energy.

Questions?
Ellen Kreifels
BLANKENAU WILMOTH JARECKE LLP
1023 Lincoln Mall, Suite 201
Lincoln, Nebraska 68508-2817
(402) 475-7080
ellen@nebenergylaw.com
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Caselaw and Statutory 
Update 2022
David Jarecke

A Guide for the 2021 
Infrastructure Law 

On November 15, 2021, the Infrastructure Investment 
and Jobs Act (Act) was signed into law. Among other 
things, the Act established two new federal standards 
under the Public Utility Regulatory Policies Act 
(PURPA) Section 111(d).
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What is Section 111(d)? 
And What Does It Require?
 Section 111(d) standards established by the Energy Policy Act of 2005. 
 Section 111(d) is wholly separate from Section 210 of PURPA, which 

establishes the requirements for utilities, including electric cooperatives, to 
interconnect and purchase power from “qualifying facilities.” Section 
111(d), which is contained in Title I of PURPA (Title I).

What is Section 111(d)? 
And What Does It Require?
 PURPA statutorily mandates that each state regulatory authority, for the 

utilities it regulates, and nonregulated electric utility “consider each 
standard” and “make a determination concerning whether or not it is 
appropriate to implement such standard to carry out the purposes of (Title 
I).” 
 The purposes of Title I are to encourage: “(1) conservation of energy 

supplied by electric utilities; (2) the optimization of the efficiency of use of 
facilities and resources by electric utilities; and (3) equitable rates to electric 
consumers.”
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What is Section 111(d)? 
And What Does It Require?
 Since implementation of any Section 111(d) standard is not mandatory, state 

regulatory authorities and nonregulated electric utilities may also choose to 
implement portions of a standard or a different standard altogether.

What Are the New Standards?
The Act established two new federal standards 
under Section 111(d): 

1) demand-response practices; and 
2) electric vehicle charging programs.
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Demand-Response Standard.
 The Act amends Section 111(d) to create a new demand-response practices 

standard (Demand-Response Standard). The Demand-Response Standard 
requires each state regulatory authority and nonregulated electric utility to 
consider and make a determination as to whether to promote the use of 
demand-response and demand-flexibility practices by each class of electric 
consumers (i.e., residential, commercial, and industrial) to reduce electricity 
consumption during periods of unusually high demand. The Demand-
Response Standard further requires that state regulatory authorities consider 
the establishment of, and provides that each nonregulated electric utility 
may establish, rate mechanisms that allow the timely recovery of the costs 
of promoting such demand-response and demand-flexibility practices.

EV Charging Standard. 
 The Act amends Section 111(d) to create a new electric vehicle (EV) 

charging program standard (EV Charging Standard). The EV Charging 
Standard requires each state to consider and make a determination on the 
implementation of measures to promote greater electrification of the 
transportation sector. In addition, each state must consider and make a 
determination on establishment of rates that: (1) promote affordable and 
equitable EV charging options for residential, commercial, and public EV 
charging infrastructure; (2) improve the customer experience associated 
with charging, including by reducing charging time for all classes of 
vehicles (i.e., light-, medium-, and heavy-duty); (3) accelerate third party 
investment in charging for all classes of vehicles; and (4) appropriately 
recover the marginal costs of delivering electricity to vehicles and charging 
infrastructure.
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Do Cooperatives Need to Address the New 
Standards?
 There are two criteria that must be considered in evaluating whether an 

electric cooperative is subject to Title I and, thus, must consider and make a 
determination on the new standards under the Act:

1) the baseline year; and 
2) the retail sales threshold.

 Electric systems that exceed the retails sales threshold of 500 million 
kilowatt-hours (kWh) during the baseline year are subject to Section 111(d) 
as “covered” entities.

If Subject to Title I, What Does a Cooperative Need 
to Consider?
 If an electric cooperative is subject to Title I, then it must consider the 

Demand-Response and EV Charging Standards and, with respect to each of 
them, make a determination as to whether it is appropriate to implement the 
standard to carry out the purposes of Title I.
 As for the determination, the statute merely requires that it be: 

A. in writing;
B. based upon findings included in such determination and upon the 

evidence presented at the hearing; and 
C. available to the public.
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If Subject to Title I, What Does a Cooperative Need 
to Consider?
 While a covered electric cooperative must consider each new Section 111(d) 

standard, the electric cooperative may determine that it is not appropriate to 
implement those standards based on the information produced in its 
proceeding or applicable state law. 
 However, if a covered electric utility determines that it is appropriate to 

implement a standard to carry out the purposes of Title I, but nonetheless 
declines to implement such standard, the electric utility is required to state 
in writing the reasons for its determination and make that statement 
available to the public.

But…
Clean Power Plan Held 
Unlawful
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Clean Power Plan Held Unlawful
 On June 30, 2022, the U.S. Supreme Court held that the Environmental 

Protection Agency lacked the statutory authority to promulgate the Clean 
Power Plan (Rule). West Virginia v. EPA, 142 S. Ct. 2587 (2022).
 In 2015, Agency issued the Rule which “addressed carbon dioxide 

emissions from existing coal- and natural- gas-fired power plants.” Agency 
believed it had the statutory authority to promulgate the Rule under Section 
111(d) of the Clean Air Act (Act). 
 The Rule called for “generation shifting” at the grid level, requiring a shift 

in electricity production from higher-emitting to lower-emitting producers. 
More specifically, the Rule would result in generation shifting from coal 
burning power plants to natural gas burning power plants, and further, from 
natural gas burning power plants to renewables, primarily wind and solar 
production of electricity.

Clean Power Plan Held Unlawful
 The Act grants authority to the Agency to regulate emission levels at 

existing power plants by establishing the “best system of emission reduction 
. . . that has been adequately demonstrated….” The Agency took the position 
that the Rule’s “generation shifting” was consistent with this statutory 
authority.
 In 2019, the Rule was then repealed and replaced by a new Agency 

rulemaking called the Affordable Clean Energy Rule (ACE Rule), based on 
the Agency’s determination that it lacked statutory authority under the Act to 
issue the original Rule.
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Clean Power Plan Held Unlawful
 The Court of Appeals held that the Act did not give the Agency “authority to 

devise emissions caps based on the generation shifting approach” as set 
forth in the Rule. As the Court highlighted, the issue in this case was 
whether “restructuring the Nation’s overall mix of electricity generation” 
was authorized under the Act. The Court found no authority for such a 
significant shift.

Clean Power Plan Held Unlawful
 In reaching its decision, the Court applied the “major questions doctrine” 

which provides that “there are ‘extraordinary cases’ in which the ‘history 
and the breadth of the authority that [the Agency] has asserted,’ and the 
‘economic and political significance’ of that assertion, provide a ‘reason to 
hesitate before concluding that Congress’ meant to confer such authority.” 
Under the “‘major question doctrine,’ given both separation of powers 
principles and a practical understanding of legislative intent, the [A]gency 
must point to ‘clear congressional authorization’ for the authority it claims.” 
 The Court found that the Agency failed to establish such “clear 

congressional authorization” for determining that “generation shifting” as 
provided in the Rule was a statutorily authorized “system of emissions 
reduction” as provided for in the Act.
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Republican AGs blast FERC 
transmission planning proposal, 
citing ‘major questions doctrine’

FERC Transmission Planning Proposal
 The Federal Energy Regulatory Commission’s proposal to reform regional 

transmission planning and cost allocation is “fatally flawed,” partly because 
it lacks clear Congressional authorization needed to survive the Supreme 
Court’s major questions doctrine, a group of 17 Republican attorneys 
general said Monday.
 FERC’s proposal effectively seeks to reshape the U.S. generating mix in 

favor of renewable energy resources and spread the related transmission 
costs to states uninterested in renewable generation, the AGs said in 
comments filed at FERC.
 The AGs’ filing consists of anti-renewable energy talking points disguised 

as legal arguments, Ari Peskoe, director of the Harvard Law School’s 
Electricity Law Initiative. “The AGs misrepresent FERC’s legal authority 
and seem unfamiliar with how FERC regulates interstate transmission 
service,” Peskoe said.
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FERC Transmission Planning Proposal
 On Monday, FERC received about 90 reply comments — potentially the last 

step before the agency issues a final rule — on the commission’s proposal to 
revise its rules governing regional transmission planning and cost allocation.
 The proposal, approved in April on a 4-1 vote, aims to encourage long-range 

transmission planning, which can boost grid reliability while saving 
consumers money, FERC Chairman Richard Glick said at the time. It is also 
designed to help bring renewable resources such as wind and solar online, 
he said.
 Citing FERC Commissioner James Danly’s dissent seven times, the 

Republican AGs, led by the Texas and Utah attorneys general, argued FERC 
lacks the authority to approve its proposal.

FERC Transmission Planning Proposal
 The AGs contend that national-scale energy grid regulation is a “major 

question” because of its massive economic consequences and because it 
“implicates” the jurisdictional divide between state and federal regulatory 
authority.
 Pointing to the Supreme Court’s June decision over the Environmental 

Protection Agency’s Clean Power Plan, which aimed to limit greenhouse gas 
emissions from power plants, FERC needs clear Congressional direction to 
move forward with its plan, according to the AGs. 
 “FERC, however, has no statutory authority at all — much less ‘clear 

congressional authorization’ — to revamp the energy grid’s mix of 
generation resources writ large,” the AGs said.
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FERC Transmission Planning Proposal
 FERC’s transmission proposal is a “backdoor” attempt to regulate the U.S. 

generation mix, according to the AGs.
 The proposal would impermissibly allow states to discriminate against each 

other by letting some states require other states to pay for their energy 
policies through the proposed cost allocation framework, the AGs said.
 The filing was signed by the attorneys general from West Virginia, who led 

the EPA lawsuit, as well as Texas, Utah, South Carolina, Ohio, Nebraska, 
Louisiana, Kentucky, Alabama, Georgia, Mississippi, Arkansas, Montana, 
Florida, Kansas, Oklahoma, and Alaska.

Special Solar Rate
Ellis v. Salt River Project Agric. Improvement & 
Power Dist., 24 F.4th 1262 (9th Cir. 2022)
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Special Solar Rate
 U.S. Court of Appeals for the 9th Circuit held that, in a federal class action 

lawsuit against a state entity based upon a separate electric rate for 
customers with solar energy systems: (1) a state law notice statute applied to 
the state claims; (2) the equal protection claims arose when customers 
received bills, and not when the entity approved the rate; (3) federal antitrust 
injury does not require displacement of all competition, but only requires 
diminished competition; (4) the filed rate doctrine does not bar antitrust 
claims based upon unilateral and unregulated rates set by a market 
participant; and (5) the state action immunity doctrine does not apply to a 
state entity without a clear state articulation to displace competition. 

Special Solar Rate
 The Salt River Project Agricultural Improvement and Power District is a 

political subdivision of Arizona. In February 2015, the Utility Board of 
Directors approved a separate rate (Solar Rate) for customers who installed 
solar energy systems, like rooftop solar panels, The Solar Rate could result 
in a rate increase of up to 65 percent for Solar Customers.
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Special Solar Rate
 After Utility advertised and promoted the Solar Rate, applications for solar 

energy systems decreased between 50 and 96 percent.
 Four Solar Customers (collectively, Customers) filed a class action lawsuit 

against Utility in federal district court (District Court). Customers alleged 
violations of state and federal antitrust law; state consumer protection and 
price discrimination law; and state and federal equal protection law. The 
District Court dismissed the lawsuit. Customers appealed.
 To allege antitrust injury, a plaintiff is not required to allege that the 

anticompetitive conduct displaced “all” competition. Instead, a plaintiff only 
needs to allege that the anticompetitive conduct caused a less competitive 
market, which diminished customer choices and increased prices.

Special Solar Rate
 Customers alleged injury from Utility’s “exclusionary pricing scheme,” which was 

intended to “suppress competition by discouraging customers from installing solar-
energy systems” and “harm competition by increasing prices.” 
 The Solar Rate was “inextricably intertwined with,” and “the means of,” Utility’s 

“allegedly unlawful scheme to reduce solar-energy competition.” Customers 
adequately alleged antitrust injury.
 Next, the Court explained that, under the filed rate doctrine, individuals may not 

assert civil federal antitrust claims based upon rates approved by a state or federal 
agency. Utility, however, “does not file its rates with anyone other than itself.” The 
Board “sets rates unilaterally.”
 Unlike other utilities, Utility is not regulated by the Arizona Corporation 

Commission. While the Rate Doctrine applies when rates are not “literally filed,” 
some agency—other than the entity charging the rates—must sufficiently regulate 
through other means to satisfy the Rate Doctrine.
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Special Solar Rate
 The Rate Doctrine “presumes at least some degree of independent 

oversight.” It applies “only” if an agency “continues to engage in regulatory 
activity and has not effectively abdicated its rate-making authority.”
 There is no reason to presume those rates are just and reasonable as a matter 

of law, and immune from challenge. The Court, therefore, declined to apply 
or extend the Rate Doctrine.
 Accordingly, the Court affirmed the dismissal of Customers’ state law 

claims, and reversed and remanded the dismissal of Customers’ federal law 
claims.

Power Purchase Agreement
Permits Battery Use

Duke Energy Progress v. Fed. Energy Regul. 
Comm’n, 23 F.4th 1008 (D.C. Cir. 2022)
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Power Purchase Agreement Permits Battery Use

 On January 21, 2022, the U.S. Court of Appeals for the District of Columbia 
Circuit (Court) held that the Federal Energy Regulatory Commission 
(Commission) reasonably interpreted the demand response section of a “full 
requirements” power purchase agreement as permitting the use of batteries 
to decrease peak demand and capacity charge.
 The North Carolina Eastern Municipal Power Agency (Agency) is a “joint 

agency.” Its members are 32 municipalities in eastern North Carolina that 
own and operate electric distribution systems (Members).

Power Purchase Agreement Permits Battery Use

1) Utility must supply Agency with its “full requirements of energy and 
capacity;”

2) Agency must pay Utility an energy charge based upon Utility’s fuel costs 
and variable operations and maintenance costs associated with supplying 
the electric energy consumed by Agency;

3) Agency must pay Utility a capacity charge (Capacity Charge) based upon 
Agency’s pro rata share of demand on Utility’s system during the peak 
hour of system usage each month (Peak Hour); and

4) Utility must furnish Agency the combined system load signal (Load 
Signal), which is data used to predict the Peak Hour.

Duke Energy Progress (Utility) entered a power purchase agreement 
(Agreement) with Agency. The Agreement was filed with the Commission.
Under the Agreement:
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Power Purchase Agreement Permits Battery Use

1) A section entitled “Demand Response” (Demand Response Section) states, 
“Nothing in this Agreement is intended to preclude [Agency] and/or its 
Members from instituting or promoting activities designed, in whole or in 
part, to manage or reduce the Members’ demands and/or load through the 
use or communication of pricing information to [Agency’s] or its 
Members’ customers, such as the use of real-time pricing rates …” and

2) A section addresses “Demand-Side Management” (Demand-Side 
Management Section).

Also under the Agreement:

Power Purchase Agreement Permits Battery Use

 The Commission granted the petition. It found that the Agreement permitted 
Agency to “use battery storage technology as either Demand-Side Management or 
Demand Response.”
 Initially, the Court explained that if an agreement within Commission jurisdiction 

is unambiguous, then the Court gives effect to the parties’ clear intent. If the 
agreement is ambiguous, then the Court defers to the Commission’s interpretation 
if the interpretation is reasonable.
 Next, the Court explained that it will “begin—and end” its analysis with the 

Demand Response Section, which is a “model of ambiguity.” The section does not 
define “demand response,” does not mention batteries, and requires inferring the 
meanings of “demands” and “load.”
 The “key language” is permitting Agency to “manage or reduce the Members’ 

demands and/or load through the use or communication of pricing information to 
[Agency’s] or its Members’ customers.” This language is “especially obscure.”
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Power Purchase Agreement Permits Battery Use

 The Commission interpreted the Demand Response Section as permitting 
Agency to manage or reduce Members’ demands and/or load through the 
use of pricing information, without involving customers. Utility failed to 
demonstrate that this interpretation was unreasonable.
 Next, the Court explained that, under the Agreement, if Utility thinks the 

Agreement is not appropriately compensatory, then it may propose changes 
to the Agreement rates, terms, and conditions. Accordingly, if Agency 
reduces its apparent demand during the Peak Hour to zero, eliminates 
paying its share of Utility’s fixed costs, and renders the Agreement 
“confiscatory,” then Utility may “return to the Commission for relief.”

Cooperative May Not Terminate 
Wholesale Power Contract 
Early

Dakota Energy Coop. v. E. River Elec. Power Coop.,
No. 4:20-CV-4192-LLP, ECF No. 184 (D.S.D. Apr. 
11, 2022)
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Cooperative May Not Terminate Wholesale Power 
Contract Early
 The U.S. District Court for the District of South Dakota (Court) ruled that a 

wholesale power contract (Contract) between Dakota Energy Cooperative 
(Cooperative) and East River Electric Power Cooperative (G&T) was 
unambiguous and obligated Cooperative to purchase its electric energy from 
G&T through December 31, 2075. 
 The Contract and a section of G&T’s bylaws (G&T Bylaw) did not permit 

Cooperative to “buy out” and terminate the Contract early. Trade usage, 
custom, and practice (Trade Usage) permitting early termination of similar 
contracts was immaterial.
 Under a Contract provision, Cooperative agreed to “purchase and receive 

from [G&T] all electric power and energy which [Cooperative] shall 
require.” Under another Contract provision (Term Provision), the Contract 
“shall remain in effect until December 31, 2075.”

Cooperative May Not Terminate Wholesale Power 
Contract Early
 Court held: the Contract and G&T bylaws are “well-drafted.” The Contract 

term is “described in plain and understandable language” in the Term 
Provision— the Contract shall remain in effect until December 31, 2075.
 Accordingly, the Court ruled that the Contract obligates Cooperative to 

purchase all its electric energy from G&T through December 31, 2075, and 
that the Contract and G&T Bylaw do not permit Cooperative to terminate 
the Contract early. The Court, therefore, granted the motions for summary 
judgment and requested declarations of G&T and Basin.
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G&T Not Required to Provide 
Early Contract Termination 
Terms

Marlboro Elec. Coop. v. Cent. Elec. Power Coop.
No. 4:20-cv-04386-SAL, ECF No. 95 (D.S.C. Mar. 
28, 2022)

G&T Not Required to Provide Early Contract 
Termination Terms
 The U.S. District Court for the District of South Carolina (Court) ruled that 

a wholesale power contract (Contract) between Marlboro Electric 
Cooperative (Cooperative) and Central Electric Power Cooperative (G&T) 
was unambiguous. In addition, a G&T bylaw addressing withdrawal from 
G&T (G&T Bylaw) was unambiguous. Because G&T did not agree to 
terminate the Contract early, it was not required to provide equitable terms 
and conditions for Cooperative to withdraw from G&T and terminate the 
Contract (Withdrawal Terms).
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G&T Not Required to Provide Early Contract 
Termination Terms
 Under another Contract provision (Reorganization Provision), the Contract 

may be terminated early if Cooperative reorganizes, liquidates, dissolves, 
consolidates, merges, etc. and meets certain conditions.
 In November 2020, Cooperative sued G&T in state court. Cooperative 

alleged that the Contract and G&T Bylaw are contracts, and that G&T 
breached the contracts by: (1) refusing to provide Withdrawal Terms; and 
(2) refusing to permit Cooperative to withdrawal on equitable and fair terms.

G&T Not Required to Provide Early Contract 
Termination Terms
 The Court, therefore, ruled that the Term Provision is unambiguous and 

G&T’s refusal to provide Withdrawal Terms did not materially breach the 
Contract.
 Next, the Court explained that, even if the Contract and G&T Bylaw are 

read as one contract, “nothing” in either states that an “equitable termination 
payment” is a way to meet “all contractual obligations” to G&T. 
Cooperative’s “contractual obligations” appear in the Contract.
 The Court, therefore, ruled that the G&T Bylaw is unambiguous and G&T’s

refusal to provide Withdrawal Terms did not materially breach the Contract.
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Questions?
Dave Jarecke
BLANKENAU WILMOTH JARECKE LLP
1023 Lincoln Mall, Suite 201
Lincoln, Nebraska 68508-2817
(402) 475-7080
dave@nebenergylaw.com
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Opinion by: Susan M. Brnovich

Opinion

ORDER

Pending before the Court is Defendant Salt River Project Agricultural Improvement and Power District's ("SRP's") 
Renewed Motion to Dismiss ("Renewed MTD"). (Doc. 48.) The Motion is fully briefed, (see Docs. 49; 51), and the 
Court held oral argument on July 26, 2022. After considering the parties' briefing and arguments, as well as the 
relevant caselaw, the Court will grant SRP's Renewed MTD for reasons explained below.

I. BACKGROUND

The Court's original dismissal of this case contains a lengthier background section, (Doc. 29 at 1-4), which is 
incorporated by reference. Relevant here, Plaintiffs1 are customers of SRP, a utility company that provides power to 
much of metropolitan Phoenix. (Doc. 48-1 at 6; Doc. 49 at 6.) Plaintiffs also have home solar installations that allow 
them to generate some of their own power. (Doc. 12 at ¶¶ 20-27.)

1 Plaintiffs include William Ellis, Robert Dill, Edward Rupprecht, and Robert Gustavis. (Doc. 49 at 6.)
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In 2014, SRP adopted a new rate structure ("Standard Electric Price Plans" or "SEPPs") that included a new E-27 
Plan—applicable to solar customers who began self-generating electricity after December 8, 2014—which charged 
certain customers additional fees and different rates [*3]  for self-generating some of their own electricity through 
solar energy systems. (Id. at ¶¶ 6, 72-76.) Plaintiffs installed solar panels sometime after the E-27 Plan took effect, 
(id. at 7-8), and they initiated this lawsuit in 2019, (Doc. 1). At that time, Plaintiffs alleged violations of the Equal 
Protection Clause and the Sherman Act, 15. U.S.C. § 1 et seq., as well as various state law claims. (See generally 
id.) On January 10, 2020, this Court granted SRP dismissal of all the claims against them. (Doc. 29.)

Plaintiffs appealed, and the Ninth Circuit affirmed the Court's dismissal of the state law claims but reversed its 
dismissal of the federal law claims. Ellis v. Salt River Project Agric. Improvement & Power Dist., 24 F.4th 1262, 
1266 (9th Cir. 2022). Notably, on the equal protection claim, the Ninth Circuit refused to address Defendant's 
argument that its adoption of the SEPPs passed rational basis review. Id. at 1273. Because this Court had not 
considered the argument, the Ninth Circuit declined "to do so in the first instance" and, instead, left "it to the district 
court to consider on remand." Id. Moreover, regarding Plaintiffs' federal antitrust claims, the Ninth Circuit found that 
Plaintiffs had sufficiently alleged an antitrust injury. Id. at 1275. However, it affirmed this Court's finding that the 
Local Government Antitrust Act ("LGAA"), 15 U.S.C. §§ 34-36, shielded [*4]  SRP from federal antitrust damages. 
Ellis, 24 F.4th at 1277-78. But because Plaintiffs also sought declaratory and injunctive relief, the Ninth Circuit 
remanded the federal antitrust claims for further proceedings. Id. at 1278.

Consequently, three of the Claims in Plaintiffs' First Amended Complaint ("FAC") are still pending before the 
Court—their equal protection claim (Count VII), as well as their claims for monopolization (Count I) and attempted 
monopolization (Count II). SRP has renewed its MTD on Counts II and VII for failure to state a claim. (Doc. 48-1 at 
6.)

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion for failure to state a claim, a complaint must meet the requirements of Rule 
8(a)(2). Rule 8(a)(2) requires a "short and plain statement of the claim showing that the pleader is entitled to relief," 
so that the defendant has "fair notice of what the . . . claim is and the grounds upon which it rests." Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 
47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957)). Dismissal under Rule 12(b)(6) "can be based on the lack of a cognizable 
legal theory or the absence of sufficient facts alleged under a cognizable legal theory." Balistreri v. Pacifica Police 
Dep't, 901 F.2d 696, 699 (9th Cir. 1988). A complaint that sets forth a cognizable legal theory will survive a motion 
to dismiss if it contains sufficient factual matter, which, if accepted as true, states a claim to relief that [*5]  is 
"plausible on its face." Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (quoting 
Twombly, 550 U.S. at 570). Facial plausibility exists if the pleader sets forth "factual content that allows the court to 
draw the reasonable inference that the defendant is liable for the misconduct alleged." Id.

In ruling on a Rule 12(b)(6) motion to dismiss, the well-pled factual allegations are taken as true and construed in 
the light most favorable to the non-moving party. Cousins v. Lockyer, 568 F.3d 1063, 1067 (9th Cir. 2009). 
However, legal conclusions couched as factual allegations are not given a presumption of truthfulness, and 
"conclusory allegations of law and unwarranted inferences are not sufficient to defeat a motion to dismiss." Pareto 
v. FDIC, 139 F.3d 696, 699 (9th Cir. 1998). A court ordinarily may not consider evidence outside the pleadings in 
ruling on a Rule 12(b)(6) motion to dismiss. See United States v. Ritchie, 342 F.3d 903, 907 (9th Cir. 2003). "A 
court may, however, consider materials—documents attached to the complaint, documents incorporated by 
reference in the complaint, or matters of judicial notice—without converting the motion to dismiss into a motion for 
summary judgment." Id. at 908.

III. DISCUSSION

In their Renewed MTD, SRP moves for dismissal of Plaintiffs' equal protection claims (Count IV), as well as their 
attempted monopolization claim (Count II). (Doc. 48-1 at 1.) The Court will address each claim in turn.

2022 U.S. Dist. LEXIS 148264, *2
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A. Equal Protection [*6] 

The parties all advance arguments under the assumption that SRP's allegedly discriminatory ratemaking is subject 
to rational basis review. (Doc. 12 at ¶ 114(d), 174; Doc. 48 at 10; Doc. 49 at 6, 11-13.) The Court agrees. "When 
those who appear similarly situated are nevertheless treated differently, the Equal Protection Clause requires at 
least a rational reason for the difference, to ensure that all persons subject to legislation or regulation are indeed 
being 'treated alike, under like circumstances and conditions.'" Engquist v. Oregon Dep't of Agr., 553 U.S. 591, 602, 
128 S. Ct. 2146, 170 L. Ed. 2d 975 (2008) (quoting Hayes v. Missouri, 120 U.S. 68, 71-72, 7 S. Ct. 350, 30 L. Ed. 
578 (1887)). Under equal protection rational review, "a law must bear a rational relationship to a legitimate 
governmental purpose." Romer v. Evans, 517 U.S. 620, 635, 116 S. Ct. 1620, 1629, 134 L. Ed. 2d 855 (1996).

Moreover, "[i]n areas of social and economic policy, a statutory classification that neither proceeds along suspect 
lines nor infringes fundamental constitutional rights must be upheld against equal protection challenge if there is 
any reasonably conceivable state of facts that could provide a rational basis for the classification." F.C.C. v. Beach 
Commc'ns, Inc., 508 U.S. 307, 313, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993). The instant case is one of economic 
policy, and Plaintiffs neither allege a suspect classification, nor a violation of a fundamental constitutional right; thus, 
this heightened burden is theirs to bear. See id. at 315 ("[T]hose attacking [*7]  the rationality of the legislative 
classification have the burden 'to negative every conceivable basis which might support it.'" (quoting Lehnhausen v. 
Lake Shore Auto Parts Co., 410 U.S. 356, 364, 93 S. Ct. 1001, 35 L. Ed. 2d 351 (1973))).

SRP argues that Plaintiffs' equal protection claim should be dismissed because (1) Plaintiffs have not identified 
similarly situated individuals who were treated differently, and (2) there is a rational basis for SRP's enactment of 
the E-27 Plan. (Doc. 48-1 at 10.) Plaintiffs respond that SRP lacks a legitimate governmental interest in "increasing 
its electricity rates for self-generating customers in order to recoup alleged stranded costs of serving them." (Doc. 
49 at 13.) Plaintiffs also assert that there is no rational basis for SRP's actions, and that Plaintiffs have identified 
similarly situated individuals who were treated differently. (Id. at 17, 19.)

Thus, the Court is tasked with determining if, as a matter of law, SRP's enactment of the E-27 Plan (1) treated 
similarly situated individuals differently; (2) served a legitimate governmental interest; and (3) was rationally related 
to accomplishing that governmental interest.

1. Similarly Situated Individuals

"The Equal Protection Clause of the Fourteenth Amendment commands that no State shall deny to any person 
within its jurisdiction the [*8]  equal protection of the laws, which is essentially a direction that all persons similarly 
situated should be treated alike." Ariz. Dream Act Coalition v. Brewer, 855 F.3d 957, 966 (9th Cir. 2017) (quoting 
City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985)) (internal 
quotation marks omitted). Thus, to prevail on their equal protection claim, Plaintiffs must show "that a class that is 
similarly situated has been treated disparately." Id. (quoting Christian Gospel Church, Inc. v. City & Cty. of S.F., 896 
F.2d 1221, 1225 (9th Cir. 1990), superseded on other grounds by 42 U.S.C. § 2000e).

"The first step in equal protection analysis is to identify the state's classification of groups." Country Classic Dairies, 
Inc. v. State of Mont., Dep't of Com. Milk Control Bureau, 847 F.2d 593, 596 (9th Cir. 1988). The next step is to 
"look for a control group" that is "composed of individuals who are similarly situated to those in the classified group 
in respects that are relevant to the state's challenged policy." Gallinger v. Becerra, 898 F.3d 1012, 1016 (9th Cir. 
2018). "Parties allegedly treated differently in violation of the Equal Protection Clause are similarly situated only 
when they are 'arguably indistinguishable.'" Erickson v. Cnty. of Nevada ex rel. Bd. of Supervisors, 607 F. App'x 
711, 712 (9th Cir. 2015) (quoting Engquist, 553 U.S. at 601 (2008)).

SRP has distinguished between three groups, which it claims are not similar in all relevant respects: (1) those who 
do not use any solar energy system to supplement their electricity ("Non-Solar Customers"); (2) those who started 
self-generating solar power before the SEPPs were adopted ("Grandfathered-Solar Customers"); and (3) those who 
started self-generating solar power after [*9]  the SEPPs were adopted ("Solar Customers"). (See Doc. 48-1 at 13.) 
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Plaintiffs claim that these three categories are identical in all relevant respects and, therefore, should be treated this 
same. (Doc. 49 at 17-18.) The Court disagrees with Plaintiffs.

First, the Solar Customers are distinguishable from the Non-Solar Customers. SRP correctly highlights that the FAC 
contains numerous differences between these two classes, including (1) energy usage: Solar Customers use less 
energy than Non-Solar Customers; (2) grid demands: sometimes Solar Customers draw energy from the grid and 
sometimes they generate excess energy, which the grid must absorb; and (3) the nature of their commercial 
relationship: Solar Custers buy energy from and sell energy to SRP, but Non-Solar Customers only buy. (Doc. 51 at 
10-11.) The Court finds that these differences readily distinguish between Solar and Non-Solar Customers.

Yet, Plaintiffs argue that—under A.R.S. § 30-805(A) and (D), which has since been repealed—Arizona law 
prohibited distinctions between Solar and Non-Solar customers for the purpose of calculating or recovering 
"stranded costs." (Doc. 49 at 18.) Indeed, Arizona law provides that "[a]ny reduction in electricity purchases [*10]  
from a public power entity resulting from self-generation . . . or other demand reduction attributable to any cause 
other than the retail access provisions of this chapter shall not be used to calculate or recover any stranded cost 
from a customer." A.R.S. § 30-805(D). But SRP responds that "stranded cost" is a term of art that is inapplicable 
here because the SEPPs were not adopted to "calculate or recover any stranded costs." (Doc. 51 at 8 (citations 
omitted)). The Court agrees.

The Ninth Circuit has opined that "stranded costs are those costs an electrical supplier incurs in anticipation of 
serving customers that later become unrecoverable because the supplier either cannot charge a rate that allows 
cost recovery or is unable to sell sufficient power." S. California Edison Co. v. Lynch, 307 F.3d 794, 801 (9th Cir. 
2002). Or, put differently, "[s]tranded costs are historic investments and contractual obligations of the utilities that 
exceed the value of the underlying assets in a competitive environment." PG&E v. Lynch, 216 F. Supp. 2d 1016, 
1021 (N.D. Cal. 2002). "This most typically occurs when there is a shift in utility rate philosophy from a 'cost plus 
rate of return' design to a market-driven rate." S. California Edison Co., 307 F.3d at 801 (quoting Ass'n of Pub. 
Agency Customers, Inc. v. Bonneville Power Admin., 126 F.3d 1158, 1180 (9th Cir.1997)). And such philosophical 
changes usually happen in a "transition from a regulated environment to a competitive [*11]  market." Id. "Examples 
of stranded costs are the expenses of certain generating plants or long-term power supply contracts that cannot be 
recovered from customers through competitive electrical prices." Pac. Gas & Elec. Co., 216 F. Supp. 2d at 1021.

As SRP correctly explains, "[t]his case has nothing to do with stranded costs." (Doc. 51 at 9.) SRP never proffered 
stranded costs as a reason for adopting the SEPPs or the E-27 Plan. The FAC itself does not allege that the E-27 
Plan was a surcharge meant to recover the expenses of certain generating plants or long-term power supply 
contracts. Rather, as the FAC acknowledges, SRP's proffered explanations for the distinction is that "[S]olar 
[C]ustomers are 'subsidized' by [Non-Solar Customers] because the payments solar customers make to SRP do not 
allow it to recover a sufficient portion of the fixed costs of offering service to those customers." (Doc. 12 ¶ 100 
(emphasis added)). Simply put, SRP's justification was related to fixed costs, not stranded costs, and the FAC 
recognizes as much. Thus, the Court is unpersuaded that Arizona law prohibits the classification that SRP has 
made.

Second, the Solar Customers are distinguishable from the Grandfathered-Solar Customers. The FAC 
concedes [*12]  that Grandfathered-Solar Customers—unlike Solar Customers—installed their solar energy 
systems, and thereby incurred their costs, before the adoption of the SEPPs and the E-27 Plan. (Id. ¶ 16.) Plaintiffs 
mischaracterize SRP's reliance on this fact as an argument for "permitting discrimination merely because the target 
of discrimination allegedly acquiesced to it." (Doc. 49 at 18.) This is incorrect. SRP actually argues that (1) 
Grandfathered-Solar Customers "have legitimate reliance interests in the previous rate," which Solar Customers do 
not; and (2) subjecting Grandfathered-Solar Customers to E-27 could result in "rate shock." (Doc. 51 at 12 
(emphasis added)). A customer's reliance interests and a desire to avoid rate shock are permissible distinctions 
under Arizona and federal law. See Nordlinger v. Hahn, 505 U.S. 1, 13, 112 S. Ct. 2326, 120 L. Ed. 2d 1 (1992) 
("This Court previously has acknowledged that classifications serving to protect legitimate expectation and reliance 
interests do not deny equal protection of the laws."); Freeport Mins. Corp. v. Arizona Corp. Comm'n, 244 Ariz. 409, 
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419 P.3d 942, 947 (Ariz. Ct. App. 2018) (explaining that "gradualism," which is the avoidance of "rate shock," is a 
"well-recognized tenet of, and generally accepted as a legitimate concern in, utility ratemaking").2

Therefore, the Court finds that Plaintiffs [*13]  have failed to make prima facie showing that similarly situated 
individuals were treated differently because they have not provided the Court with similarly situated individuals to 
compare to SRP's Solar Customers. This alone warrants dismissal of Plaintiffs' equal protection claim. See Arizona 
Dream Act Coal., 855 F.3d at 966 ("To prevail on an Equal Protection claim, plaintiffs must show that a class that is 
similarly situated has been treated disparately." (internal quotation marks and citation omitted)). However, given 
that this case has already been appealed and remanded once, and given that part of the reason for that remand 
was this Court's unaddressed arguments in the alternative, Ellis, 24 F.4th at 1273, the Court will address the 
parties' additional arguments about rational basis review.

2. Legitimate Governmental Interest

Plaintiffs argue that SRP lacks a legitimate governmental interest in increasing its electricity rates for Solar 
Customers to recoup the cost of serving them. (Doc. 49 at 13.) To bolster this claim, Plaintiffs point to Arizona law 
that purportedly prohibits "charging different rates" to different customers. (Id.) SRP argues that it has a legitimate 
interest in ensuring that Solar Customers "pay their fair share," and [*14]  that the E-27 Plan's furtherance of that 
interest is consistent with Arizona law. (Doc. 51 at 6.) SRP also contends that, given the economic nature of the 
regulation, it is owed extreme deference on the legitimacy of its interests. (Doc. 48-1 at 14.) The Court agrees with 
SRP.

As an initial matter, "[t]he general rule is that legislation is presumed to be valid." City of Cleburne, 473 U.S. at 440. 
That presumption is stronger "[w]hen social or economic legislation is at issue," id., as is the case here. Moreover, 
"it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction 
actually motivated the legislature." Beach Commc'ns, Inc., 508 U.S. at 315. "These restraints on judicial review 
have added force 'where the legislature must necessarily engage in a process of line-drawing.'" Id. (quoting United 
States R. Retirement Bd. v. Fritz, 449 U.S. 166, 179, 101 S. Ct. 453, 66 L. Ed. 2d 368 (1980)). This is because 
"[d]efining the class of persons subject to a regulatory requirement . . . inevitably requires that some persons who 
have an almost equally strong claim to favored treatment be placed on different sides of the line"; thus, "the fact that 
the line might have been drawn differently at some points is a matter for legislative, rather than judicial, 
consideration." Id. at 315-16 (citation omitted) (cleaned up). [*15]  "This necessity renders the precise coordinates 
of the resulting legislative judgment virtually unreviewable, since the legislature must be allowed leeway to 
approach a perceived problem incrementally." Id. at 316 (emphasis added). Given this framework of extreme 
deference to regulatory economic line-drawing, the Court turns to the Arizona laws that—according to Plaintiffs—
render illegitimate SRP's governmental interest.

First, as explained above, Plaintiffs' reliance on A.R.S. § 30-805(D) is misplaced. See supra Section III.A.1. To 
reiterate, Section 30-805(D) addresses the calculation and recovery of stranded costs, but SRP never proffered 
recovery or calculation of stranded costs as the justification for its regulation. Thus, Section 30-805(D) is 
inapplicable here.

Second, Plaintiffs' reliance on Arizona anti-discrimination laws—specifically Arizona Constitution, article 15, section 
12, and A.R.S. § 30-805(A) and (E)—is also misplaced. Section 12 of article 15 applies to "public service 
corporations," which SRP is not. Ariz. Const. art. XV, § 12. Plaintiffs already conceded that SRP is not a public 
service corporation (see Doc. 49 at 14 ("SRP is a public power entity, as opposed to a public service corporation 
like APS.")). Similarly, A.R.S. § 30-805(E) does not apply to Plaintiffs. That section requires that SRP "allow any 
provider of electric generation service" access [*16]  to SRP's facilitates "under rates and terms and conditions of 
service that are nondiscriminatory, cost based, just and reasonable and comparable to the rates charged for the 

2 The Court notes that the arguments about rate shock and reliance interests are more fitting in a discussion of the regulation's 
legitimacy. See, e.g., Nordlinger, 505 U.S. at 13. However, the parties advanced these arguments in their discussions of 
similarly situated individuals, and the Court maintains this framework for the sake of clarity in ruling on the parties' arguments.
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public power entity's own use of the same facilities." Plaintiffs are not providers of an "electric generation service," 
which is statutorily defined as "the provision of electricity for sale to retail electric customers," A.R.S. § 30-801(10).

Thus, the Court finds that Plaintiffs' challenges to the legitimacy of SRP's governmental interest fail as a matter of 
law, and that the strong presumption of the regulation's validity commands this outcome.3

3. Rational Relation

Plaintiffs contend that, "even if charging [Solar Customers] a higher rate in an attempt to recoup stranded costs of 
serving them were a legitimate state interest, Plaintiffs have adequately alleged that SRP's E-27 rate cannot 
achieve that goal because no such costs exist." (Doc. 49 at 19.) Put differently, Plaintiffs challenge that factual 
veracity of SRP's claim that enacting the E-27 Plan saves SRP money. SRP responds that (1) Plaintiffs 
misconstrue SRP's justification for enacting the E-27 plan, and (2) whether the plan actually achieved that goal is 
not, [*17]  as a matter of law, relevant to the current inquiry. (Doc. 51 at 12.) Plaintiffs' arguments fail for at least 
three reasons.

First, SRP's rationale for adopting the new SEPPS does not depend on "increased costs caused by [S]olar 
[Customers]," as Plaintiffs contend. (Doc. 49 at 19.) Rather, SRP's rationale—as plead in the FAC—is that Solar 
Customers' lower electricity usage means that "the payments [S]olar [C]ustomers make to SRP do not allow it to 
recover a sufficient portion of the fixed costs of offering service to those customers." (Doc. 12 at ¶ 100.) It was 
about equalizing the costs to prevent subsidies. Thus, Plaintiffs misconstrue, in their brief, the rationale they alleged 
in their FAC.

Second, Plaintiffs' argument rests on the faulty premise that SRP was factually wrong to conclude that the SEPPs 
and the E-27 Plan were necessary to address SRP's recovery of fixed costs and prevent the subsidy of Solar 
Customers. Indeed, whether SRP's regulation "in fact" achieves its objective is not the question; the question is 
what SRP "could rationally have decided," regardless of whether the actual objective is achieved. See Minnesota v. 
Clover Leaf Creamery Co., 449 U.S. 456, 466, 101 S. Ct. 715, 66 L. Ed. 2d 659 (1981) ("Whether in fact the Act will 
promote [it's purported objective] [*18]  is not the question: the Equal Protection Clause is satisfied by our 
conclusion that the Minnesota Legislature could rationally have decided that its [legislation] might foster [its 
purported objective]."). Here, SRP certainly "could rationally have decided" that different rates for Solar Customers 
were needed to eliminate a subsidy for those customers at the expense of others.

Third, it is irrelevant whether SRP's ratemaking was factually supported when they made their decision. As the 
Supreme Court has opined, "a legislative choice is not subject to courtroom fact-finding and may be based on 
rational speculation unsupported by evidence or empirical data." F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 307, 
315, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993). Thus, Plaintiffs' factual dispute about SRP's rationale does not 
allow them to survive dismissal.

Plaintiffs have fallen far short of their burden to allege facts that plausibly "negative every conceivable basis which 
might support" SRP's differentiated rates for Solar Customers. See Beach, 508 U.S. at 314-315 (quoting 
Lehnhausen, 410 U.S. at 364). Consequently, the Court must conclude that SRP's regulation is rationally related to 
achieving its legitimate governmental interests.

In sum, SRP's adoption of the SEPPS and the E-27 Plan does not treat similarly situated individuals differently and, 
even if it [*19]  did, the regulation is rationally related to a legitimate governmental interest. Therefore, the regulation 
passes constitutional muster under rational basis review, and Plaintiffs' equal protection claim will be dismissed.

3 Although the Court need not address the argument to resolve this matter, it agrees with Defendants that the anti-discrimination 
doctrine embodied in the above state law provisions is functionally identical to that provided by the U.S. Constitution's Equal 
Protection Clause. Compare Town of Wickenburg v. Sabin, 68 Ariz. 75, 200 P.2d 342, 343 (Ariz. 1948) ("All patrons of the same 
class are entitled to the same service on equal terms."), with Arizona Dream Act Coal., 855 F.3d at 966 ("To prevail on an Equal 
Protection claim, plaintiffs must show 'that a class that is similarly situated has been treated disparately.'" (citation omitted)).
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B. Attempted Monopolization

SRP argues that Plaintiffs—who are consumers, not competitors—lack standing to bring an attempted 
monopolization claim, even though the Ninth Circuit held there is an antitrust injury here. (Doc. 48-1 at 19.) Plaintiffs 
content that the Ninth Circuit's holding regarding antitrust injury settles the matter of standing.4 (Doc. 49 at 20.) 
Plaintiffs are mistaken. "In fact, the Supreme Court has noted that '[a] showing of antitrust injury is necessary, but 
not always sufficient, to establish [antitrust] standing.'" Am. Ad Mgmt., Inc. v. Gen. Tel. Co. of California, 190 F.3d 
1051, 1055 (9th Cir. 1999) (quoting Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104, 110 n. 5, 107 S. Ct. 484, 
93 L. Ed. 2d 427 (1986)) (first alteration original). Thus, although the Ninth's Circuit's determination that Plaintiffs 
have an antitrust injury is instructive to this Court, it does not settle the issue before it.

The Supreme Court has "identified certain factors for determining whether a plaintiff who has borne an injury has 
antitrust standing." Id. at 1054 (emphasis added). These factors are: (1) "the nature of the plaintiff's alleged injury; 
that is, [*20]  whether it was the type the antitrust laws were intended to forestall"; (2) "the directness of the injury"; 
(3) "the speculative measure of the harm"; (4) "the risk of duplicative recovery"; and (5) "the complexity in 
apportioning damages." Amarel v. Connell, 102 F.3d 1494, 1507 (9th Cir. 1996) (citing Associated Gen. Contractors 
of California, Inc. v. California State Council of Carpenters, 459 U.S. 519, 534-35, 103 S. Ct. 897, 74 L. Ed. 2d 723 
(1983)). Here, the Court agrees with Plaintiffs that the Ninth's Circuits holding—that Plaintiffs may not obtain 
antitrust damages here—moots the third and fourth factors. Thus, the Court need only consider factors one, two, 
and five.

Moreover, "[t]o conclude that there is antitrust standing, a court need not find in favor of the plaintiff on each factor." 
Am. Ad Mgmt., Inc., 190 F.3d at 1055. Indeed, "[n]o single factor is decisive," but the Court "must balance the 
factors." Amarel, 102 F.3d at 1507 (quoting R.C. Dick Geothermal Corp. v. Thermogenics, Inc., 890 F.2d 139, 146 
(9th Cir. 1989)). However, the Ninth Circuit has instructed that "the nature of the plaintiff's alleged injury is of 
'tremendous significance' in determining whether a plaintiff has antitrust standing." Id. (quoting Bhan v. NME 
Hospitals, Inc., 772 F.2d 1467, 1470 n.3 (9th Cir.1985)).

Turning to the first factor, the nature of Plaintiffs' injury for their attempted monopolization claim is that they were 
charged high than normal—or supracompetitive—rates for their electricity. This is problematic for Plaintiffs. One of 
our sister courts cogently explained the problem as follows: [*21]  "As a matter of economic theory, 
supracompetitive rates are the result of monopoly, not attempted monopoly. A company which charges higher than 
competitive fees before it achieves monopoly power is merely creating an incentive for entry into that market by 
new competitors, not committing an exclusionary act." In re Air Passenger Computer Rsrv. Sys., 727 F. Supp. 564, 
569 (C.D. Cal. 1989) (emphasis added and internal citations omitted). Put differently, "higher prices paid by 
consumers in an attempted monopolization, as [the Plaintiff] alleges here, are not injuries the antitrust laws were 
designed to prevent." Neagle v. Goldman Sachs Grp., Inc., No. 6:18-CV-00754-MC, 2019 U.S. Dist. LEXIS 36517, 
2019 WL 1102199, at *12 (D. Or. Mar. 1, 2019), aff'd sub nom. Neagle v. Altisource Sols., Inc., 820 F. App'x 606 
(9th Cir. 2020).

The proverbial catch-22 is this: if SRP charged higher rates after achieving monopoly, there is antirust claim for 
monopolization but not attempted monopolization because they monopoly has already been accomplished. If SRP 
charged higher rates before achieving a monopoly, there still no claim for attempted monopolization because 
charging higher than competitive rates in an open market is not monopolistic—in fact, it makes achieving a 
monopoly harder. Thus, bringing an attempted monopolization claim for supracompetitive rates is inherently flawed.

4 Plaintiffs argue that SRP's distinctions between customers and consumer is factually wrong here because, "[a]s alleged in the 
Complaint, Plaintiffs are both consumers and competitors of SRP because they generate power that decreases demand for 
SRP's own generated power." (Doc. 49 at 22.) The Court agrees with SRP that this argument was never raised in the FAC, nor 
is it logical. To say that Plaintiffs are consumers and customers because they generate some of their own power is like saying 
that everyone who cooks at home is a competitor of major restaurant chains, or that anyone who uses public transit is a 
competitor of fossil fuel companies. The argument is non-sensical, and the Court will not entertain it.
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Consequently, other Courts have concluded [*22]  that "[t]he competitor, not the consumer, is the party with antitrust 
standing to bring a claim of attempted monopolization." Id.; see also Simpson v. US West Communs., 957 F. Supp. 
201, 205 (D. Or. 1997) ("[P]laintiffs, as consumers, lack standing to bring a claim for attempted monopolization."); 
Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839-CIV-NESBITT, 1994 U.S. Dist. LEXIS 13257, 1994 WL 912242, 
at *16 (S.D. Fla. Feb. 1, 1994) ("[Customer] Plaintiffs lack standing as a matter of law to bring a claim for attempted 
monopolization."). Indeed, this Court noted as much in its previous order, (Doc. 29 at 27 n.17), and still finds that to 
be the case.

Even weighing factors two and four in Plaintiffs' favor, the Court finds that a balance of the factors weighs against 
Plaintiffs. Thus, Plaintiffs lack standing, and their attempted monopoly claim will be dismissed.

IV. CONCLUSION

Therefore,

IT IS ORDERED granting SRP's Renewed MTD, (Doc. 48).

Dated this 18th day of August, 2022.

/s/ Susan M. Brnovich

Honorable Susan M. Brnovich

United States District Judge

End of Document
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Opinion

MEMORANDUM OPINION AND ORDER ON MOTIONS FOR SUMMARY JUDGMENT

Plaintiff, Dakota Energy Cooperative, Inc., ("Dakota Energy"), brought this action against Defendant, East River 
Electric Power Cooperative, Inc. ("East River"), pursuant to a Wholesale Power Contract ("WPC") between the 
parties. The original (1995) WPC between the parties was for a term of 43 years, through December 31, 2038. The 
parties extended the term to December 31, 2058 and, ultimately, to December 31, 2075. Dakota Energy is now 
seeking to withdraw from East River and buy-out of the WPC so that it can buy power elsewhere. Dakota Energy 
sued East River for anticipatorily breaching its Bylaws and violating SDCL 47-21-72 by refusing Dakota Energy's 
request for a buy-out dollar amount that would allow it to withdraw as a member of East River and terminate the 
WPC. In addition to its claim for anticipatory breach [*3]  of contract, Dakota Energy seeks a declaratory judgment 
on the following issues: "(a) whether the terms of the Bylaws permit Dakota Energy to withdraw from East River on 
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equitable terms and conditions, and if so, (b) what is the amount of an equitable exit charge that Dakota Energy 
must pay to discharge its contractual obligations to, and withdraw from, East River." (Doc. 1-1, p. 10.)

East River's Answer includes a counterclaim seeking a declaratory judgment that: 1) the WPC between East River 
and Dakota Energy does not allow for a buy-out or early termination, and 2) East River's Bylaws do not permit 
Dakota Energy to withdraw before fulfilling its obligations under the Wholesale Power Contract. (Doc. 10, p. 19.)

East River moves for summary judgment on Dakota Energy's claims against East River and on East River's 
declaratory judgment claims against Dakota Energy, arguing that the WPC unambiguously precludes Dakota 
Energy from terminating the agreement, and that the Bylaws only address withdrawal from membership in East 
River, not termination of the WPC.

Basin Electric Power Cooperative ("Basin Electric") was allowed to intervene in this lawsuit. (Doc. 38.) Basin 
Electric generates power [*4]  which it sells and transmits in high voltage to its Class A Members, including East 
River, for resale and retransmission in high voltage to its Class C Members, including Dakota Energy. Dakota 
Energy then transmits to its members. Basin Electric has a long-term, all-requirements WPC with East River which 
has been extended to December 31, 2075. Pursuant to that agreement, East River has agreed to purchase 
substantially all of its required electricity from Basin Electric.

Basin Electric also moves for summary judgment, asking the Court to enter declaratory judgment in favor of Basin 
Electric and against Dakota Energy declaring that: 1) the WPC between East River and Dakota Energy does not 
allow for Dakota Energy to terminate or withdraw from the WPC prior to December 31, 2075; and 2) Basin Electric 
has no obligation to provide a buyout number to East River to provide to Dakota Energy to allow an early 
termination of Dakota's WPC with East River.

The parties have fully briefed the issues, and they presented argument at a motion hearing on March 29, 2022. For 
the reasons stated below, East River and Basin Electric's motions for summary judgment are granted.

The background of this case was [*5]  set forth in this Court's Memorandum Opinion and Order issued on March 15, 
2021, and it will not be repeated here. Simply put, the subject of this case is whether Dakota Energy is allowed to 
buy out of and terminate the WPC with East River prior to December 31, 2075. The parties agree on the language 
of the WPC and the East River Bylaws, but they disagree whether the language allows Dakota Energy to buy out of 
the WPC before the end of its term. East River and Basin argue that the language of the WPC unambiguously 
prohibits termination before December 31, 2075, and that Dakota Energy is precluded from withdrawing as a 
member of East River before that time. Dakota Energy argues that the WPC unambiguously allows for early 
termination, or, at a minimum, it is ambiguous with respect to early termination. Furthermore, Dakota Energy 
contends that when the WPC is read in tandem with East River's Bylaws, the ambiguity in the WPC becomes 
clearer because East River's interpretation would read the withdrawal provision out of its Bylaws. East River and 
Basin Electric disagree.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if the movant "shows that there is no genuine dispute as to any [*6]  material fact 
and the movant is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(a). The moving party can meet this 
burden by presenting evidence that there is no dispute of material fact or by showing that the nonmoving party has 
not presented evidence to support an element of its case on which it bears the ultimate burden of proof. Celotex 
Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).

To avoid summary judgment, "[t]he nonmoving party may not rest on mere allegations or denials, but must 
demonstrate on the record the existence of specific facts which create a genuine issue for trial." Mosley v. City of 
Northwoods, 415 F.3d 908, 910 (8th Cir. 2005) (quotation omitted). Demonstrating only "some metaphysical doubt 
as to the material facts" is not sufficient. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 
S. Ct. 1348, 89 L. Ed. 2d 538 (1986); see also Crawford-El v. Britton, 523 U.S. 574, 600, 118 S. Ct. 1584, 140 L. 

2022 U.S. Dist. LEXIS 113751, *3



Page 3 of 10

Ed. 2d 759 (1998) (in the face of a properly supported motion, requiring a nonmoving party to "identify affirmative 
evidence from which a jury could find that the plaintiff has carried his or her burden of pro[of]"); Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 249-50, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986) (if evidence supporting a claim "is 
merely colorable or is not significantly probative, summary judgment may be granted") (citing First Nat'l Bank v. 
Ariz. v. Cities Serv. Co., 391 U.S. 253, 290, 88 S. Ct. 1575, 20 L. Ed. 2d 569 (1968); Dombrowski v. Eastland, 387 
U.S. 82, 87 S. Ct. 1425, 18 L. Ed. 2d 577 (1967) (per curiam)). If a party bears the burden of proof at trial, summary 
judgment is appropriate against that party if it "fails to make a showing sufficient to establish the existence of an 
element essential to that [*7]  party's case." Celotex Corp., 477 U.S. at 322.

"Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the 
entry of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted." Anderson, 477 
U.S. at 248 (citing 9A Charles Alan Wright et al., Federal Practice and Procedure § 2725, at 93-95 (3d ed. 1983)). 
"[T]he mere existence of some alleged factual dispute between the parties will not defeat an otherwise properly 
supported motion for summary judgment; the requirement is that there be no genuine issue of material fact." Id. at 
247-48.

In ruling on a motion for summary judgment, the Court is required to view the facts in the light most favorable to the 
non-moving party and must give that party the benefit of all reasonable inferences to be drawn from the underlying 
facts. AgriStor Leasing v. Farrow, 826 F.2d 732, 734 (8th Cir. 1987). All facts presented to the district court by the 
non-moving party are accepted as true if properly supported by the record. See Beck v. Skon, 253 F.3d 330, 332-33 
(8th Cir. 2001). Moreover, "at the summary judgment stage the judge's function is not himself to weigh the evidence 
and determine the truth of the matter but to determine whether there is a genuine issue for trial." Anderson, 477 
U.S. at 249. The court must determine "whether the evidence presents a sufficient [*8]  disagreement to require 
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law." Id. at 251-52.

DISCUSSION

I. The Contract Language is Plain and Unambiguous

The parties agree that South Dakota law governs the Court's review of the WPC. Under South Dakota law, 
interpretation of a contract is a question of law for the court. Ziegler Furniture and Funeral Home, Inc. v. Cicmanec, 
2006 SD 6, 709 N.W.2d 350, 354 (S.D. 2006) (citations omitted). Parties are bound by the plain terms of their 
contract. See Coffey v. Coffey, 2016 SD 96, 888 N.W.2d 805, 809 (S.D. 2016). Courts possess no authority to 
rewrite a contract or add to its language. Culhane v. W. Nat. Mut. Ins. Co., 2005 SD 97, 704 N.W.2d 287, 297 (S.D. 
2005) (quoting American Mfrs. Mut. Ins. Co. v. Schaefer, 124 S.W.3d 154, 160-62 (Tex. 2003)).

"When the meaning of contractual language is plain and unambiguous, construction is not necessary. If a contract 
is found to be ambiguous the rules of construction apply. Whether the language of a contract is ambiguous is ... a 
question of law." Ziegler Furniture, 709 N.W.2d at 354. The mere fact that the parties differ on their interpretations 
of an instrument does not create an ambiguity:

A contract is not rendered ambiguous simply because the parties do not agree on its proper construction or 
their intent upon executing the contract. Rather, a contract is ambiguous only when it is capable of more than 
one meaning when viewed objectively by a reasonably intelligent person who has examined the context of [*9]  
the entire integrated agreement.

Dowling Family P'ship v. Midland Farms, 2015 SD 50, 865 N.W.2d 854, 860 (S.D. 2015) (quoting Pesicka v. 
Pesicka, 2000 SD 137, 618 N.W.2d 725, 727 (S.D. 2000)).

There are no factual disputes other than when it comes to the extrinsic evidence that Dakota Energy urges the 
Court to consider. Under South Dakota common law, courts may consider extrinsic evidence only when confronting 
an ambiguous contract provision, and courts are barred from using the evidence to create an ambiguity to rewrite a 
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contractual provision. See LaMore Restaurant Group, LLC v. Akers, 2008 SD 32, 748 N.W.2d 756, 764-65 (S.D. 
2008). See also City of Watertown v. Dakota, Minnesota & Eastern R. Co., 1996 SD 82, 551 N.W.2d 571, 576 (S.D. 
1996) ("Parol evidence is not admissible where the agreement to be interpreted is integrated, unambiguous and the 
parties' intent is clear."). Accordingly, the Court first will address whether ambiguity exists with respect to whether 
Dakota Energy is entitled to early termination of the WPC.

The WPC term provision states:

Term. This Agreement shall become effective only upon approval in writing by the Administrator of the Rural 
Utilities Service and shall remain in effect until December 31, 2075, and thereafter until terminated by either 
Party giving to the other not less than six month's written notice of its intention to terminate.

(Doc. 10-4, WPC § 10.) East River contends that summary judgment is appropriate because Section 10 of the WPC 
unambiguously prohibits early termination. Dakota Energy disagrees. [*10] 

Dakota Energy first relies on Section 14(a) of the WPC which provides:
The Member agrees that during the term of this Agreement, so long as any of the Notes are outstanding, the 
Member will not, without the approval in writing of East River and the Administrator, take or suffer to be taken 
any steps for reorganization or to consolidate with or merge into any corporation, or to sell, lease, or transfer 
(or make any agreement therefore), all or a substantial portion of its assets, whether now owned or hereafter 
acquired. Notwithstanding the foregoing, the Member may take or suffer to be taken any steps for 
reorganization or to consolidate with or merge into any corporation or to sell, lease, or transfer (or make any 
agreement therefore), all or a substantial portion of its assets, whether now owned or hereafter acquired, so 
long as the Member shall pay such portion of the outstanding indebtedness on the Notes as shall be 
determined by East River with the prior written consent of the Administrator and shall otherwise comply with 
such reasonable terms and conditions as the Administrator and East River may require.

(Doc. 10-4, WPC § 14(a).)

Dakota Energy highlights the second sentence of Section 14(a), [*11]  stating that the Member may engage in 
certain transactions (reorganization, consolidation with or merger into any corporation or sell, lease, or transfer (or 
make any agreement therefore), all or a substantial portion of its assets), "so long as the Member shall pay such 
portion of the outstanding indebtedness on the Notes as shall be determined by East River with the prior written 
consent of the Administrator and shall otherwise comply with such reasonable terms and conditions as the 
Administrator and East River may require." Dakota Energy admits it has not undertaken any of the transactions 
listed in Section 14(a). It argues, however, that it is consistent with the plain language of Section 5(a) of the Bylaws 
to allow a Member to withdraw from East River in the same manner that is allowed under Section 14(a) of the WPC, 
by paying "such portion of the outstanding indebtedness on the Notes as shall be determined by East River."

Section 5(a) of East River's Bylaws provides: "A member may withdraw from membership upon compliance with 
such equitable terms and conditions as the Board of Directors may prescribe, provided, however, that no member 
shall be permitted to withdraw until it has met all contractual obligations to [*12]  the Cooperative." (Doc. 10-1, East 
River Bylaws, Art. I, § 5(a).)

Dakota Energy highlights the language in Section 5(a) of the Bylaws requiring only that a departing member meet 
"all contractual obligations to the Cooperative." It argues that Section 5(a) does not limit the means to withdraw. 
Dakota Energy asserts there are multiple ways to meet contractual obligations, and that buying out of the WPC by 
paying its portion of indebtedness is one of them. Because Section 5(a) is silent about how a member must meet its 
contractual obligations as part of withdrawing from membership, Dakota Energy argues it is ambiguous. Dakota 
Energy also contends that interpreting the contract to preclude termination of the WPC until its term expires renders 
the membership withdrawal rights conferred by Section 5(a) of the Bylaws meaningless, and South Dakota law 
prohibits interpreting a contract in a manner that renders a portion of it meaningless.

Dakota Energy's interpretation of Section 14(a) of the WPC and Section 5(a) of the Bylaws is untenable. The WPC 
does provide for early withdrawal in Section 14. But the withdrawal provided for in Section 14 is not what is 
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presented here, as Section 14 is only applicable to a reorganization or consolidation with or merger [*13]  into any 
corporation, or to sell, lease or transfer all or a substantial portion of Dakota Energy assets. No other provisions 
provide for any other basis for early withdrawal.

In addition, there is no separate provision in the Bylaws which provides for early withdrawal as is demanded by 
Dakota Energy in this case. And when the WPC and the Bylaws are read together there is no basis for withdrawal 
as demanded here.

To say that the term provision in the WPC is ambiguous because the Bylaws do not describe how a member can 
meet "all contractual obligations to the Cooperative" before withdrawing would rewrite the term provision in the 
WPC. Silence in Section 5(a) of the Bylaws as to how a member must meet its contractual obligations does not 
create ambiguity as to the term of the WPC. Section 10 of the WPC specifically provides that the contract remains 
in effect until December 31, 2075

"and thereafter until terminated by either Party giving to the other not less than six month's written notice of its 
intention to terminate." The WPC wherein Dakota Energy agreed to "purchase and receive from East River, all 
electric power and energy which [Dakota Energy] shall require" until December 31, 2075, [*14]  clearly meets the 
definition of a contractual obligation under Section 5(a) of the Bylaws.

Similarly, the argument that the plain language of Section 5(a) of the Bylaws should allow a Member to withdraw 
from East River in the same manner that is allowed under Section 14(a) of the WPC, by paying "such portion of the 
outstanding indebtedness on the Notes as shall be determined by East River," would rewrite Section 14(a) to add a 
transaction (early buy-out) that is not an event that is included in the plain language of Section 14(a). Nowhere do 
either the WPC or the Bylaws indicate that buying/out the debt would satisfy all of Dakota Energy's contractual 
obligations to East River. In fact, Section 4(b) of the WPC indicates that Dakota Energy's obligations to East River 
cover far more than debt services. They help to "pay the cost of the operation and maintenance (including but not 
limited to renewals, replacements, insurance, taxes, and administrative and general overhead expenses) of the 
transmission system and related facilities of East River;" "pay the cost of related services deemed advisable by the 
Board of Directors of East River;" "pay the cost of any power and energy purchased for resale hereunder by East 
River," "pay the cost [*15]  of transmission service," "pay principal and interest payments on all indebtedness of

East River," "pay the amounts which must be realized by East River to meet the requirements of any rate covenant 
or coverage of debt service covenant with respect to any contract between East River and other party or parties," 
and "to provide for the establishment and maintenance of reasonable margins and reserves." (Doc. 104, p. 5.)

The WPC and the Bylaws are well-drafted. The term of the WPC is described in plain and understandable language 
in Section 10, stating that it "shall remain in effect until December 31, 2075, and thereafter until terminated by either 
Party giving to the other not less than six month's written notice of its intention to terminate." There are no facts 
relating to the term provision for a jury to find, and the meaning of it is a matter of law rather than fact.

II. Wholesale High Voltage Electricity is Not a Good

Dakota Energy argues that the Uniform Commercial Code "(UCC") applies to the WPC because electricity is a 
"good," the sale of which is governed by the UCC.1 UCC Article 2 "applies to transactions in goods." SDCL 57A-2-
102. "Goods means all things (including specially manufactured goods) which are movable [*16]  at the time of 
identification to the contract for sale." SDCL 57A-2-105(l). East River and Basin Electric argue that wholesale 
electricity is not a "good."

The UCC allows consideration of evidence of course of performance, course of dealing, or usage of trade to explain 
or supplement a written contract, but the contract "may not be contradicted" by such evidence. See SDCL 57A-2-

1 The Bylaws are a governing document for membership in the cooperative, not a sale of goods, and clearly are not subject to 
the UCC.
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202. Dakota Energy urges the Court to apply the UCC and to look beyond the contract language to extrinsic 
evidence of industry custom and practice, also known as trade usage, which Dakota Energy claims would allow it to 
buy out of its WPC with East River. Dakota Energy relies in part on commentary note 1(c) to SDCL 57A-2-202 
which states: "This section definitely rejects: . . . The requirement that a condition precedent to the admissibility of 
[evidence of course of performance, course of dealing, or usage of trade] is an original determination by the court 
that the language used is ambiguous."

There is a split of authority on the issue whether electrical energy is a "good" under the UCC. All three of the parties 
cite cases from other jurisdictions that support their positions on the issue. The Court has reviewed numerous 
cases determining whether electricity [*17]  should be considered a "good" under the UCC. In many of the cases 
the decision whether electricity is a "good" under the UCC depends on whether the electricity was delivered to the 
consumer's residence and metered, or whether the electricity was in its raw state on a transmission wire or in the 
distribution system. See, e.g., Cincinnati Gas & Elec. Co. v. Goebel, 28 Ohio B. 144, 502 N.E.2d 713, 715 (Ohio 
M.C. 1986) (distinguishing between electricity in its raw state from metered amounts passing though utility property 
into the homes of consumers and determining that electricity passed into the home of the consumer is "goods" as 
defined by the UCC).

The parties agree that there are no South Dakota cases addressing whether electricity is a "good" under the UCC. 
Dakota Energy argues, however, that the South Dakota Supreme Court's decision in Dakota Pork Indus, v. City of 
Huron, 2002 SD 3, 638 N.W.2d 884 (S.D. 2002), supports its position that electricity is a "good." There, the parties 
entered into a contract whereby the City of Huron ("City") would supply Dakota Pork water for its operations in 
exchange for Dakota Pork's rights in the James River. After it was later determined that the water supplied by the 
City was contaminated, Dakota Pork brought suit against the City arguing that the City breached an express 
warranty regarding the quality of [*18]  the water to be supplied, and that it breached an implied warranty of fitness 
for a particular purpose.2 The Supreme Court upheld the trial court's grant of summary judgment on both breach of 
warranty claims.

Before addressing the breach of warranty claims, the South Dakota Supreme Court stated that "the sale of water by 
a municipality is the sale of goods and a transaction which is governed by the UCC." Id. at 886. In so holding, the 
Court cited a pre-UCC case from New York state court which held that water is a good under the Uniform Sales Act. 
See Canavan v. City of Mechanicville, 229 N.Y. 473, 128 N.E.882 (N.Y. 1920).3 The South Dakota Supreme Court 
also cited an Oregon case in support of "the other viewpoint," that water is not a good under the UCC. See Coast 
Laundry v. Lincoln City, 9 Ore. App. 521, 497 P.2d 1224 (Or.App. 1972). The Dakota Pork Court held that the 
contract was silent as to any express warranties relating to water quality and that extrinsic evidence of such a 
warranty was inadmissible because it would contradict the express terms of the contract, which would violate the 
UCC's parol evidence rule. The trial court's grant of summary judgment on the claim for breach of express warranty 
was upheld.

Next, the South Dakota Supreme Court held that no implied warranty of fitness for a particular purpose existed for 
the City's furnishing [*19]  of water to Dakota Pork. Dakota Pork, 638 N.W.2d at 887. In reaching this conclusion, 
the Court cited Coast Laundry for the proposition that "because the sale of water was not the sale of goods, it 
carried no implied warranties of merchantability or fitness for a particular purpose." Id. (emphasis added). The 
courts are split on this issue, but South Dakota law is that for a consumer of water, water is not a good. If water was 
a good, the claim for breach of implied warranty of fitness for a particular purpose would have survived summary 
judgment in the Dakota Pork case.

2 Dakota Pork also asserted a negligence claim against the City but that claim is not relevant here.

3 The Second Circuit has recognized that "the UCC does not apply to sale of electricity which is a service under New York law." 
Norcon Power Partners, L.P. v. Niagara Mohawk Power Corp., 163 F.3d 153, 155 (2d Cir. 1998) (citing Bowen v. Niagara 
Mohawk Power Corp., 183 A.D.2d 293, 590 N.Y.S.2d 628, 631 (4th Dep't 1992)).
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By way of analogy, there are a variety of cases involving South Dakota consumer claims against electric suppliers 
for personal injury or property damage. These consumer electric cases have proceeded as negligence claims. The 
South Dakota Supreme Court has consistently rejected strict liability claims against the utilities and proceeded with 
negligence claims. See, e.g., Ashby v. Northwestern Public Service Co., 490 N.W.2d 286, 290 (S.D. 1992) ("We 
have previously refused to impose strict liability on the electrical provider and we again decline to do so.") (citing 
Lovell v. Oahe Elec. Coop, 382 N.W.2d 396, 398 (S.D. 1986); Ward v. LaCreek Elec Ass'n, 83 S.D. 584, 163 
N.W.2d 344, 347 (S.D. 1968)). No breach of warranty claims were recognized. The South Dakota Supreme Court 
has not specifically held that electricity is not a "product" for purposes of strict liability, but [*20]  refusing to 
recognize strict liability claims against electric suppliers for personal injury or property damage implies that the 
Court would so hold.4 This is not conclusive on the issue whether electricity is a ''good" for purposes of the UCC, 
but the South Dakota Supreme Court's view of electricity for products liability purposes persuades this Court that it 
would hold electricity is not a "good" for UCC purposes.

After reviewing the cases cited by the parties and considering the parties' arguments on the issue, the Court 
concludes that a contract for the provision of wholesale high voltage electricity between suppliers of electric energy 
is not subject to the UCC under South Dakota law.

III. Extrinsic Evidence Would Not Be Considered Even if UCC Applied

Dakota Energy argues that the Court should consider trade usage evidence extraneous from the WPC and the 
Bylaws to find that a buyout and early withdrawal from the WPC is allowed because of trade usage despite the 
contract and Bylaw provisions. The extrinsic evidence that Dakota Energy urges the Court to consider includes:

• Expert testimony by Sandy Ringelstetter, based on her industry experience, illustrative case studies, 
and [*21]  other supporting evidence, that the general custom and practice in the rural electric cooperative 
industry includes an expectation that, if a member-owner of a G&T decides to withdraw pursuant to the bylaws, 
it will be able to do so on equitable terms and conditions that include a payment for terminating its WPC;
• Expert testimony by Karl Rabago that, based on industry custom and practice, the WPC does not contain a 
surrender of the right to withdraw as a member, and the claim that it does is inconsistent with six of the Seven 
Cooperative Principles to which Dakota Energy, East River, and Basin all subscribe;
• In 1994, the Rural Utilities Service ("RUS") adopted a regulation requiring that the WPC template include 
language allowing WPC buyouts by paying a pro rata share of the G&T cooperative's debt, and that language 
is contained in Section 14(a) of the WPC between East River and Dakota Energy;
• The 1997 Soyland Withdrawal Policy—drafted and endorsed by the law firm currently representing East 
River—allowing termination of a WPC premised on the same bylaw language at issue here and by which three 
Soyland members withdrew and terminated their WPCs;

• Loan agreement provisions between [*22]  East River and its lenders, and Basin and its lenders, that 
anticipate the early termination of a WPC in connection with member withdrawals;
• East River admissions by conduct (calculating a preliminary WPC buyout amount and, together with Basin, 
presenting the number to Dakota's Energy's Board), all of which constitute both party-opponent admissions and 
evidence of custom and practice by an industry member;
• Basin admissions by conduct (not objecting to other retail cooperative withdrawals and adopting Board Policy 
15, which implicitly concedes the existence of a right to withdraw and buy out of a WPC), all of which constitute 
both party-opponent admissions and evidence of custom and practice by an industry member; and

4 The Ohio Supreme Court has held that electricity, for strict products liability purpose, is a service, not a good. Otte v. Dayton 
Power & Light Co., 37 Ohio St. 3d 33, 523 N.E.2d 835 (Ohio 1988). The court reasoned that "[a] 'product* is anything made by 
human industry or art. Electricity appears to fall outside of this definition . . . because electricity is the flow of electrically charged 
particles along a conductor." Id. at 838. The court held that the defendant does "not manufacture electrically charged particles, 
but rather, sets in motion the necessary elements that allow the flow of electricity." Id. Accordingly, the court found that there was 
a defect in the "distribution system. Such a system is, in our view, a service." Id.
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• Judicial and quasi-judicial decisions (from agencies like FERC) construing language similar to that at issue 
here and reflecting existing industry custom and practice to allow withdrawal and a buy out of the WPC.

(Doc. 178, p. 2-3.)

Dakota Energy relies in part on Ducheneaux v. Miller, 488 N.W.2d 902 (S.D. 1992), for the proposition that its 
extrinsic evidence is admissible. The Ducheneaux case is distinguishable for several reasons. First, the UCC 
applied to the contract for sale of cattle in that case. Ducheneaux, 488 N.W.2d at 916 n.14 ("Cattle meet the 
definition [*23]  of goods as set out in SDCL 7A-2-105(l) (1988). The U.C.C. does apply.") In contrast, the high 
voltage wholesale electricity at issue here is not a "good" and the UCC does not apply. Second, the phrase "clean 
bill of health" in the Ducheneaux contract was ambiguous. In order to interpret the meaning of "clean bill of health" 
according to the intention of the parties, the trial court relied on trade usage evidence through testimony of a 
veterinarian about the meaning of "clean bill of health." In contrast, there is no language in the WPC or the Bylaws 
that is ambiguous and thus there is no need to rely on trade usage to interpret the agreement. In fact, the extrinsic 
evidence put forth by Dakota Energy does not point to any claimed ambiguous language. Instead, Dakota Energy 
claims that the right to buy out of the WPC is an industry custom and practice that should be observed here even 
though not provided for in the WPC or the Bylaws. To say that such an absence of a buyout or withdrawal provision 
presents a jury question as to ambiguity goes too far and is not supported by South Dakota law.

For example, the UCC contract at issue in Dakota Pork was silent as to any representations of water quality. The 
City denied making [*24]  any oral guarantees as to the quality of the water being supplied. In addition, the City 
argued that, because the contract was a complete and exclusive statement of the parties' agreement, the UCC's 
parol evidence rule barred the consideration of any prior oral statements allegedly made during negotiations. The 
South Dakota Supreme Court agreed with the City, citing the UCC version of the parol evidence rule:

Supplemental terms cannot be introduced through contemporaneous statements because, in this case, the 
written contract was a complete and exclusive statement of terms. Furthermore, when asked to identify any 
express warranties relating to water quality, Dakota Pork simply referred to the contract, which was silent 
Dakota Pork produced no evidence that City made or breached an express warranty, Dakota Pork's alleged 
oral understanding with City is not consistent with the written contract. The express terms of the contract 
control in the face of inconsistency.

Dakota Pork, 638 N.W.2d at 886 (citing SDCL 57A-1-205(4)). Thus, even applying the UCC to the breach of 
express warranty claim, the South Dakota Supreme Court did not allow introduction of extrinsic evidence to 
contradict the unambiguous contract which was silent as to express [*25]  warranties. The WPC and the Bylaws in 
the present case likewise are silent as to a buyout or early termination of the agreement, and Dakota Pork 
illustrates that any evidence to the contrary is inadmissible.

The South Dakota Supreme Court has explained:

This court has long held that custom and practice is immaterial when a contract explicitly deals with the matter 
claimed to be the subject of custom and practice. For example, in Swiden Appliance & Furniture Inc. v. National 
Bank of South Dakota, 357 N.W.2d 271 (S.D. 1984), this court held that "obligations created under course of 
dealing and usage of trade are subordinate to any terms of an express agreement with which the parties' 
conduct or a trade usage disagree" and that "express terms of the contracts control in the face of 
inconsistency" with any alleged custom and practice. Id. at 274, 275 (citing SDCL 57A-1-205(4) and United 
States v. E.W. Savage & Son, Inc., 343 F.Supp. 123 (D.S.D. 1972), aff'd 475 F.2d 305 (8th Cir. 1973)). See 
also Bickett v. Borah, 77 S.D. 140, 87 N.W.2d 552 (1958) (custom and usage on farm owner's entitlement to 
crop share could not vary express cash rent provision of lease). This court has also held that evidence offered 
to show the alleged custom and practice "was irrelevant and immaterial." Swiden, 357 N.W.2d at 275. See also 
S & S Trucking v. Whitewood Motors, Inc., 346 N.W.2d 297, 299-300 (S.D. 1984) (testimony to show industry 
custom and usage is inadmissible when it conflicts with the express terms of a contract).

Western States Land & Cattle Co. v. Lexington Ins. Co., 459 N.W.2d 429, 434 (S.D. 1990) (rejecting consideration 
of extrinsic evidence to prove claim that [*26]  calculating the return premium is contrary to industry custom and 
practice because terms of the insurance policy were clear that the return premium was to be calculated on a short-
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Page 9 of 10

rate basis, and the extrinsic evidence "cannot vary the explicit language of the contract"). Dakota Energy's 
proposed extrinsic evidence, if given effect, could substantially change the unambiguous terms of the WPC. Thus, 
the evidence is irrelevant and immaterial even if the UCC did apply to the contract.5

IV. Summary Judgment Will Not Be Denied Pursuant to Rule 56(d)

Dakota Energy asks the Court to deny East River and Basin Electric's motions for summary judgment pursuant to 
Federal Rule of Civil Procedure 56(d) because it contends that additional discovery of trade usage is required to 
respond to the motions. (Doc. 150.) As discussed above, extrinsic evidence of trade usage is irrelevant and 
immaterial, and the motions for summary judgment will not be denied pursuant to Rule 56(d).

CONCLUSION

Given that the UCC is not applicable to this dispute, whether the language of the WPC and the Bylaws is 
ambiguous is a question of law for the Court. The Court holds that there is no ambiguity. The WPC obligates 
Dakota Energy to purchase all its power from East River through [*27]  December 31, 2075. The WPC and the 
Bylaws do not allow Dakota Energy to buy out of and terminate the WPC prior to the end of that term. Accordingly,

IT IS ORDERED:
1. That the joint motion to exclude the testimony of Karl Rabago and Sandra Ringelstetter Ennis (Doc. 122) is 
granted.
2. That Basin Electric's motion for summary judgment is granted. (Doc. 108.)
3. That East River's motion for judgment is granted. (Doc. 112.)
4. That East River's claims for declaratory judgment that the Wholesale Power Contract ("WPC") does not 
allow for early termination, and that the Bylaws do not permit Dakota Energy to withdraw before fulfilling its 
obligations under the WPC, are granted.
5. That Basin Electric's claims for declaratory judgment that the WPC between East River and Dakota Energy 
does not allow for Dakota Energy to terminate or withdraw from the WPC prior to December 31, 2075, and that 
Basin has no obligation to provide a buyout number to East River to provide to Dakota Energy to allow an early 
termination of Dakota Energy's WPC with East River, are granted.

Dated this 11th day of April, 2022.

BY THE COURT:

/s/ Lawrence L. Piersol

Lawrence L. Piersol

United States District Judge

JUDGMENT

In accordance [*28]  with the Memorandum Opinion and Order granting the motions for summary judgment filed by 
East River Electric Power Cooperative, Inc. ("East River) and Basin Electric Power Cooperative ("Basin Electric"),

IT IS ORDERED, ADJUDGED and DECREED that judgment is entered in favor of East River and Basin Electric, 
and against Plaintiff, Dakota Energy Cooperative, Inc. ("Dakota Energy").

5 Because testimony on trade usage is not admissible where it conflicts with the express terms of the contract, the Court will 
grant the joint motion to exclude the testimony of Karl Rabago and Sandra Ringelstetter Ennis.
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IT IS FURTHER ORDERED, ADJUDGED and DECREED that a declaratory judgment is granted in favor of East 
River on its claims that its Wholesale Power Contract ("WPC") with Dakota Energy does not allow for early 
termination, and that the East River Bylaws do not permit Dakota Energy to withdraw before fulfilling its obligations 
under the WPC.

IT IS FURTHER ORDERED, ADJUDGED and DECREED that a declaratory judgment is granted in favor of Basin 
Electric on its claims that the WPC between East River and Dakota Energy does not allow for Dakota Energy to 
terminate or withdraw from the WPC prior to December 31, 2075, and that Basin has no obligation to provide a 
buyout number to East River to provide to Dakota Energy to allow an early termination of Dakota Energy's WPC 
with East River.

Dated this 11th day of April, 2022.

BY [*29]  THE COURT:

/s/ Lawrence L. Piersol

Lawrence L. Piersol

United States District Judge

End of Document
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Opinion

 [*1009]  On Petition for Review of a Final Order of the Securities and Exchange Commission

TATEL, Circuit Judge: Electricity producer Duke Energy Progress argues that its power purchase agreement with 
customer North Carolina Eastern Municipal Power Agency ("Power Agency") prohibits the latter from deploying 
battery storage technology designed to reduce metered demand during peak load periods. The Federal Energy 
Regulatory Commission disagreed, and Duke has given  [*1010]  us no basis for second-guessing the 
Commission's interpretation of the power purchase agreement.

I.

Duke generates electricity for Power Agency, a "joint agency" whose "members are 32 cities and towns in eastern 
North Carolina that own and operate municipal electric distribution systems." Intervenor Br. ii. Their power purchase 
agreement on file with the Commission requires Duke to supply Power Agency with its "full requirements of energy 
and capacity (i.e. the ability to meet future demand)." Resp't's Br. 5. In turn, the agreement obligates Power Agency 
to pay Duke an Energy Charge and a Capacity Charge. The Energy Charge "reimburses Duke only for its fuel costs 
and variable operations and maintenance costs associated with producing the energy consumed by Power 
Agency." Pet'r's Br. 49; see Agreement § 5.3 ("Energy Charge"). The Capacity Charge, designed to cover Duke's 
fixed costs and provide a return on its infrastructure investments, is calculated by determining its pro rata share of 
the demand on Duke's system during a one hour "snapshot" of system usage taken during the peak hour on Duke's 
system each month. Pet'r's Br. 7-8; see Agreement § 5.1 ("Capacity Charge").
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The power purchase agreement regulates activities Power Agency may employ to modify its electricity use, 
including Demand-Side Management and Demand Response. At oral argument, counsel for Duke described 
Demand-Side Management as end users accepting an inducement to "sign up for a program where Power Agency 
can turn . . . off and on" their appliances around high-demand periods. Oral Arg. Tr. 9. As an example, counsel 
referred to end users who "allow Power Agency to control [their] thermostat[s] or to precool [their] building[s]" in 
anticipation of a high-demand period. Id. at 25. By contrast, and again according to Duke's counsel, Demand 
Response involves a supplier providing end users information on the price of energy at a given time and those end 
users then modifying their consumption to avoid elevated prices during periods of elevated demand. As an 
example, counsel described a phone app that tells an end user, "it's going to cost you more money to run your 
washing machine now . . . . So you decide . . . not to run your washing machine now; you run it overnight because 
you've gotten some . . . pricing information . . . ." Id.

On December 23, 2019, Power Agency petitioned the Commission to issue an order declaring that the agreement's 
sections 9.4 and 9.5, which permit Demand-Side Management and Demand Response activities, respectively, 
authorize Power Agency to modify its members' energy use and reduce its Capacity Charge by charging batteries 
during low-demand periods and then drawing from those batteries during the high-demand "snapshot" hour. Power 
Agency proposed to time the discharge of its batteries by analyzing the "Combined System load signal"—data that 
enables Power Agency to predict when the maximum demand on Duke's system will occur. See Agreement § 18.1 
(requiring Duke to "furnish to Power Agency the Combined System load signal"). Concerned that Power Agency 
would reduce its Capacity Charge to zero, Duke opposed the petition, arguing that the proposed battery use 
qualified as neither Demand-Side Management nor Demand Response under the agreement.

The Commission granted Power Agency's petition, finding that the agreement "permits [Power Agency] to use 
battery storage technology as either Demand-Side Management or Demand Response."  [*1011]  North Carolina 
Eastern Municipal Power Agency, 172 F.E.R.C. ¶ 61,249, at 62,738 (2020) ("Order Granting Petition"). The 
Commission denied rehearing, Duke petitioned for review, and Power Agency intervened.

II.

"We review claims that FERC acted arbitrarily and capriciously in interpreting contracts . . . within its jurisdiction by 
employing the familiar principles of Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. Thus, if the 
contract . . . is unambiguous, we give effect to the clear intent of the parties to the agreement. If it is ambiguous, 
however, we defer to the Commission's construction of the provision at issue so long as that construction is 
reasonable." Seminole Electric Cooperative, Inc. v. FERC, 861 F.3d 230, 234, 430 U.S. App. D.C. 71 (D.C. Cir. 
2017) (internal quotation marks and citations omitted). Moreover, we owe "great weight to the judgment of the 
expert agency that deals with agreements of this sort on a daily basis," because it "profits from familiarity with the 
field of enterprise to which the contract pertains." Kansas Cities v. FERC, 723 F.2d 82, 87, 232 U.S. App. D.C. 379 
(D.C. Cir. 1983).

We begin—and end—with Demand Response, which is permitted by section 9.5 of the agreement. Entitled 
"Demand Response," that provision states:

Nothing in this Agreement is intended to preclude Power Agency and/or its Members from instituting or 
promoting activities designed, in whole or in part, to manage or reduce the Members' demands and/or load 
through the use or communication of pricing information to Power Agency's or its Members' customers, such as 
the use of real-time pricing rates . . . .

Agreement § 9.5. The Commission concluded that Power Agency's proposal qualifies as Demand Response 
because it plans to use "real-time price information" to manage its members' loads by drawing electricity from 
batteries "during periods . . . when prices would be high due to high demand on [Duke's] system." Order Granting 
Petition, 172 F.E.R.C. ¶ 61,249, at 62,739 ("[Power Agency] explicitly proposes that the management or reduction 
of a [Power Agency] member's load through the use of battery storage technology would be facilitated both by the 
underlying pricing structure of the [agreement] and by the communication of real-time price information, as 
contemplated by [agreement] section 9.5."). In this context, the real-time price information is the so-called 
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Combined System load signal that "[f]or many years[ Power Agency] has used" to "forecast when the peak-load 
periods that matter for pricing purposes are likely to occur." Petition for Declaratory Order at 10 (Dec. 23, 2019) 
(first quote); Order Granting Petition, 172 F.E.R.C. ¶ 61,249, at 62,733 n.24 (second quote). The Commission 
defends this ruling as a "reasonable interpretation" of the relevant agreement provisions. Resp't's Br. 14. We agree.

Section 9.5 is a model of ambiguity. It does not define Demand Response, it never mentions batteries, and 
interpreting the provision required the Commission to infer the meaning of two of its terms, "demands" and "load," 
by reference to another provision of the agreement. Its key language—permitting Power Agency to "manage or 
reduce the Members' demands and/or load through the use or communication of pricing information to Power 
Agency's or its Members' customers"—is especially obscure. Obviously, "communication of pricing information" 
must be "to Power Agency's or its Members' customers." But what about the "use . . . of pricing information"? Must 
that also involve customers?  [*1012]  That question is critical because although Power Agency proposes to use 
pricing information, it does not propose to involve customers. That, in Duke's view, is fatal because Demand 
Response "must occur only through the use of pricing information communicated, not to Power Agency or its 
Members, but to their respective end-use customers." Pet'r's Reply Br. 15. In effect, Duke deletes the words "use 
or" from section 9.5, as if it permits only "activities designed . . . to manage or reduce the Members' demands 
and/or load through the . . . communication of pricing information to Power Agency's or its Members' customers." 
For its part, the Commission understood section 9.5 to mean that Demand Response activities merely need to be 
"capable of managing or reducing demands and/or loads through the use or communication of pricing information." 
Order Granting Petition, 172 F.E.R.C. ¶ 61,249, at 62,739. In effect, the Commission adds the words "of pricing 
information" to section 9.5, as if it permits "activities designed . . . to manage or reduce the Members' demands 
and/or load through the use [of pricing information] or communication of pricing information to Power Agency's or its 
Members' customers."

We thus have before us two competing interpretations of section 9.5. Given that we must "defer to the 
Commission's construction of the provision at issue so long as that construction is reasonable," it is not enough for 
Duke to offer its own reasonable interpretation of the provision. Seminole Electric, 861 F.3d at 234 (internal 
quotation marks omitted). Instead, Duke must demonstrate that the Commission's interpretation is unreasonable. It 
has failed to do so.

Duke next argues that Power Agency's proposal cannot qualify as Demand Response because, although it would 
reduce metered demand for Duke electricity during the snapshot, it would not actually reduce energy consumption. 
But that criticism finds no support in section 9.5, which says nothing of "consumption." Contrast that with another 
provision, section 9.3, which expressly dictates that the agreement is not intended to preclude activities designed to 
"reduce energy consumption." Agreement § 9.3. The drafters of the agreement thus knew how to refer to a 
reduction in energy consumption, but chose not to do so in section 9.5. Moreover, if Demand Response required an 
actual reduction in consumption, then Duke's own washing machine example would not qualify since it delays but 
does not altogether deter the washing machine's use.

Next, Duke argues that the Commission's interpretation "ignores the [agreement's] overall structure and purpose" 
by allowing Power Agency to draw electricity from batteries in violation of the agreement's "single clear premise—
that Power Agency takes its full power supply needs from Duke—with a few explicit and discrete exceptions." Pet'r's 
Br. 35-36. We disagree. As the Commission points out, under the proposal, "Duke will continue to supply (and 
[Power Agency] will continue to pay for) the energy needed to charge any batteries." Resp't's Br. 32.

Finally, Duke claims that the use of batteries would make the agreement "confiscatory because it would permit 
Power Agency to reduce its apparent demand to zero during the system peak, eliminating Power Agency's 
responsibility to pay for its pro rata share of Duke's fixed costs." Pet'r's Br. 47. As the Commission points out, 
however, section 16 of the agreement establishes a "process to propose changes to the rates, terms, and 
conditions of [the agreement], should Duke have 'concerns regarding whether the Contract remains appropriately 
compensatory.'" Resp't's Br. 36 (quoting North Carolina Eastern Municipal  [*1013]  Power Agency, 173 F.E.R.C. ¶ 
61,235, at 62,456 (2020)). Accordingly, should Power Agency deploy its batteries in a way that renders the 
agreement "confiscatory," Duke can return to the Commission for relief.
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III.

Having considered Duke's remaining arguments and found them either without merit or waived, we deny the 
petitions for review.

So ordered.

End of Document
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